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OT pepaKTopa

HacTtoswan KHura sBnsieTcA 4eTBepTbiM M3AaHUEM
HOHOKaBKa3CKOro OPUAMYECKOrO XypHasa, BrepBble
Bblweawero B ceeT B 2010 roay v BeCcbMa MNosI0OKUTENBHO
BOCMPUHATOrO TaKXe 3a npegenamu pervoHa. Yetsep-
TOe usgaHue BbixoguTt B cBeT B 2013 rogy, gasaa 060-
CHOBaHHbIM NOBOJA HafEeATbCA, YTO yAacTcsa obecneynTb
€XerogHoe 1 COOTBETCTBEHHO NEPUOAMYECKOE U3aHUe
[aHHOro XypHana.

YeTBepToe uM3gaHue oTpamaeT UAeK IopUAUYECKO-
ro ypHana — CoAencTBoBaTb HOPUANYECKOMY Auanory
MeXAy NPeacTaBuUTeNaAMU Pas/INYHBIX OPUANYHECKUX
npodeccuii, Tem cambliM CrOCOH6CTBYA pPervoHasbHOMY
N MEXpPEermoHasbLHOMy 06MeHy MHeHUAMU. Ham yaanocb
NpYB/EYb BbICOKOMHTE/IEKTYaJIbHbIE CTaTbM, ele 60-
Jlee MOBbICMB TaKMM OOpa3oM OPUAUYECKUIA YPOBEHb
Hawero xypHana. Cpeauv aBTOpOB NpeAcTaB/ieHbl NoYTH
BCE OpUAMYECKME TPYNNbl, YTO 06ECNeYMn0 NapasIu3mM
MHeHui. [penogaBaTenamMmn YHUBEPCUTETOB paccMaTpu-
BalOTCA KaK aKageMunyecKue BOMpocChl, TaK M NpaxkTuye-
CKMe Npob/siemMbl B AeATE/IbBHOCTU aABOKATOB U CYLEeN.

YeTBepToe u3gaHue HOKHOKaBKa3CKOro MHypHana
MoCBALEHO TEMEe ChnpaBeg/MBOro CyAoNpOM3BOACTBA.
Mocne npoueccyanbHO-NPaBOBOM TEMbl, PacCMOTPEH-
HOM BO BTOPOM U3aaHuu XypHana («[paBoBasa 3awuta
NPOTUB PELUEHNA aAMUHUCTPATUBHBLIX OpPraHoB»), Mpo-
LeccyasbHOe NpaBO BHOBb fBAAETCA MNpeamMeToM 06-
CYy¥AEHUA, Ha Cel pa3s yke B eBPONENCKOM U3MEPEHUM.
lMpoueccyasbHble rapaHTUK 3aHUMatoT 0coboe MecTo B
BbINOJIHEHUN NpeanucaHvii EBpPONencKOM KOHBEHLMU
0 3alMTe NpaB YeNoBEKa U OCHOBHbIX cB060g. OHU co-
JepaT nopor BecbMa noApoOHble pPerynsfumu, BbIXO-
AfAlWne 3a paMKU TpaguLUMOHHbLIX KOHCTUTYLMOHHO-Mpa-
BOBbIX MOHATWIM rocygapcTte — 4yneHoB CoseTa EBponbl.
CoO0TBETCTBEHHO MpOLECCyasibHblE MpaBa Yalle BCEro
ABNAIOTCA NpeaMeTOM paccMoTpeHua EBponerckoro
cyaa no npasaM 4enoBeKa. HanBamHewnwee noioxeH1e
CpeAu npoueccyasibHbIX rapaHTUii 3aHMMaeT YacTb nep-
BaA cTatbm 6 HOHBEHLUMN, B CKOHLEHTPUPOBAHHOM BUAE
peryavpytowasa obLme rapaHTim No YroaoBHbIM U rpa-
AAHCKUM genam, Torga Kak yactu 2 u 3 ctatb 6 HoHBek-
LMK coaeprKaT cneumnduyecKkme rapaHTm yroJloBHO-MpPo-
LueccyasbHoro npaea. JajbHelwure npoueccyasibHble
rapaHThu 3aKpenseHbl B ctatbe 5 HoHBeHuun. Jnda oxsa-
TbiBaeMbix cdep ctatba 13 HoHBeHUuKN perynnpyeTt 06-

Editorial

This is the fourth edition of the South Caucasus Law
Journal, since 2010, when it first saw the light of day and
was very positively received within and beyond the re-
gion. The fourth edition is published in 2013 giving rise to
a well-founded hope that this will be an annual practice
henceforth.

The fourth edition is the realisation of the rationale
behind the law journal — to contribute to legal discourse
between the representatives of various legal professions
and at the same time further regional and international ex-
change. We managed to attract highly intellectual articles
taking the journal to a higher level. The contributors repre-
sent almost all legal spheres, which ensured the diversity
of ideas. Academic issues are discussed by lecturers of
universities while practical challenges to the activities of
lawyers and judges are dealt with as well.

The fourth edition of the South Caucasus Law Journal
is dedicated to the topic of a fair trial. After the discussion
on procedural law in the second edition of the Journal
(“Legal Protection against the Decisions of Administrative
Bodies”), the topic re-emerges as the subject of discourse,
this time from the European perspective. Procedural guar-
antees have particular significance due to the obligations
under the Convention for the Protection of Human Rights
and Fundamental Freedoms. They sometimes contain
very detailed regulations, going beyond the frameworks of
traditional understanding of constitutional concepts of the
Member States of the Council of Europe. The procedural
rights are therefore usually the subject matter of the Euro-
pean Court of Human Rights. The most important provi-
sions among the procedural rights under the Convention
are concentrated in Article 6. para. 1 providing general
standards for criminal and civil proceedings, whereas pa-
ras. 2 and 3 of Article 6 of the Convention contain specific
safeguards for criminal proceedings. Further procedural
rights are encompassed by Article 5 of the Convention. Ar-
ticle 13 of the Convention guarantees the right to an effec-
tive remedy against illegal acts related to the enjoyment of
Convention rights.

In the past, the case law of the European Court of
Human Rights on Article 6 of the Convention caused
the creation of great challenges for the Member States
of the Council of Europe, including Armenia, Azerbaijan
and Georgia. In the light of the broad interpretation of the



e rapaHTumn apheKTUBHOIrO 06Ka0OBaHNA HapYLLEHUM
KOHBEHLMOHHbIX Npas.

CynebHas npakTuka EBponeicKoro cyaa no npasam
yesoBeKa OTHOCUTENbHO cTaThn 6 HoHBeHuun B npo-
LUJIOM OTHACTM CTana MPUYMHOM BbICOKOM 3arpyHeHHOCTH
cyaebHbIx cucTem rocygapcTs —vneHoB CoseTa EBponbl,
K KOTOpbIM npuHagnewart AsepbaingraH, ApMeHuA U
pysusa. BBugy aKCNaHCMBHOIO TONKOBaHWA cdepbl Npu-
MEHEHWA KOHBEHLIMOHHOM cTaTbk 6 EBponeincKkuii cyg no
npaBam YesioBEKa B 3HAYUTE/IbHOM CTEMNEHN MOBMAN Ha
npoLeccyasbHble rapaHTUM MHOMMX rOCYZapcTB — une-
HoB CoBeTa EBponbl, U B nepByto o4yepeab NocpeacTBoM
NnpaBoBOM 3aWnThbl B chepe agMUHNUCTPATMBHOrO npasa.
3akpenneHHble B HoHBEHLMM npoueccyanbHble rapaH-
THM CO3[a0T OCHOBY EBPOMENCKNX CTaHAAPTOB agMUHM-
CTPaTUBHOIO KOHTPOA.

Hapsagy co ctaTbiMM, KOTOPbIE AOHKHbI 6bLIM NPUAEP-
MBaTbCA OCHOBHOWM TEMbI YETBEPTOr0 U3aHWA, JaHHOE
napaHue KOKHOKaBKa3CKOro }ypHana, nogo6Ho npeabl-
AylnM, BKIIOYAET cnegyowme pasgensi: M3 o63opa cy-
febHon npaKkTuku (,Case Law Review"), 3amevaHuns no
cyaebHbim pewenusam (,Comments on court decisions®),
Otuertsbl (,Report”). PeueHauu (,Book Review”) saBepLua-
0T JaHHOE u3aaHue.

B TO Bpemsa KaK 4eTBepToe U3gaHue Haxoamaoch elle
B CTAAMMN 3aK/IOYUTENIbHOrO PeaKTUPOBaHUA, HaYaInChb
paboTbl MO NPUBAEYEHUIO aBTOPOB K paboTe Haj NATbIM
n3gaHvem. ATo n3gaHue, OCHOBHOM TEMOM KOTOPOro CO-
rnacHo pewennio HoHdepeHumn cyaen ot 07.06.2013
roga BblbpaHo «JleMoKpaTuiecKoe 3aKOHOAaTeNbCTBO»,
JOJTHKHO YBUAETb CBET 0ceHbto 2014 roga. B Hem npegno-
naraetca 3aTPOHYTb BOMPOCHI NapaaMeHTCKOro npasa,
npaB NOIMTUYECKUX NAPTUIA, UEPAPXMM HOPM U NPOYME.

Ap. Hop6epT BepHcaopdd,
cyapa PeaepansHoro CoumanbHOro cyaa,
Haccenb, PPl

scope of application of Article 6 of the ECHR, the Europe-
an Court made a significant impact on procedural rights of
many CoE Member States through legal remedies in the
sphere of administrative law. The procedural rights under
the Convention create the basis for the application of the
European standards of administrative review.

Along with the articles which adhere to the main topic of
the fourth edition, the present issue of the South Caucasus
Law Journal like previous editions contains “Case Law Re-
view” and “Comments on Court Decisions”. “Report” and
“Book Review” conclude the present edition.

When the fourth edition was still at the stage of final ed-
iting, efforts have begun to attract contributors to the fifth
edition, due to be published in the autumn of 2014. In ac-
cordance with the decision of the Conference of Judges,
which was held on 7 June 2013, the main topic of the fifth
edition will be “Democratic Legislation”. The fifth edition
will be dealing with, inter alia, parliamentary law, rights of
political parties, hierarchy of legal provisions, etc.

Dr. Norbert Bernsdorff
Judge of the Federal Court on Social Issues
Kassel, Germany



CTATbU

leBopr barpacapAaH!

Mpo6nembl cypebHOro
pa3bupaTtenbcTBa B OTCYTCTBUE
noacyaumoro B
yrosioBHO-NpoueccyasbHOM
npousBoacTBe PA B KOHTEKCTe
npaBa Ha cnpaBeg/iuBoe
cypebHoe pa3bupaTenbCcTBO

CcTaTbA MOCBALEHA OAHOM U3 BaHeuLmnx npobiem
Yro/I0BHO-MpoLeccyasabHoOro npousBoACTBa — CyAebHo-
My pa3bupaTesibCTBy B OTCYTCTBHE MOACYAMMOIro B KOH-
TEHCTe obecrneyeHmns npasa Ha crpaBea/mMBoe CyaebHoe
pasbuparesibcTBo. BarmHOe MecTo B CTaTbe 3aHMMaeT
nuccne[0BaHUe TEOPETUYECKMX MPOG/IEM MPON3BOACTBA
B OTCYTCTBME MOACYAMMOro, B paMKax KOTOPOro aBTop
obpallaeTca K COAEpMaHUIo MOHATUA ‘“TIPpOM3BOACTBO
B OTCYTCTBUE” M €r0 COOTHOLUEHUIO C MOHATHUEM “3a04-
Hoe cyaebHoe pa3bupaTesibCTBO”, U AenaeT BbiBOj 00
MX CXOMECTU. ABTOP CYUTAET, YTO HE TOJIbKO MpaKTU4e-
CKME, HO N TEOPETMYECHME NPOBJIEMbI MPOM3BOACTBA B
OTCYTCTBME MOACYAMMOrO [O/IHHbI 6biTb UCCAEL0BAHbI
B KOHTEKCTe Mnpasa Ha cripaBe//iMBoe cyAebHoe pas3bu-
paresIbCTBO AJ/1A BEPHOro0 BOCMPUATUA UX CYLUHOCTU U
npaBun/ibHbIX CYXAEHUH 0 HUX. B cTaThe npejcras/ieHa
Take nosvuyusa EeponesicKkoro cyga no npasam 4e/08e-
Ka OTHOCHTEJ/IbHO npeaMeTa rpob/1eMbl U B aCreKTe 3TOH
rMo3uLMu paccMaTpuBaKOTCA MPaKTUYECKMe npobiemMbl
Mpon3BoACTBa B OTCYTCTBME MOACYAUMOro B YroJioB-
Ho-npoueccyasibHoM nponssogcTse PA. ABTop ctaTbu B
pesy/ibTaTte COOTBETCTBYIOLLEro aHa/m3a 060CHOBbLIBAET
HEo6X0AMMOCTb MPEARYCMOTPEHUA B YrO/I0BHO-MPOoLECcCy-
aznbHoM npoussogecTee PA nponssojcTea B OoTCyTCTBUE
MOACYANMOro B COOTBETCTBMM C €BPOMNEHCHUMU KPUTE-
puAaMH.

|. BBeaeHue

MNpaBo Ha cnpaBep/MBoOe CyaebHOe pa3bmpaTebCTBO
ABNAETCSA C/IOKHbLIM KOMMIEKCOM NPOLLECCYasIbHbIX MPas,
OHWM U3 3/IEMEHTOB KOTOPOrO AB/ISAETCH NPaBo Karmao-
ro yyactBoBaTb B pas3GupaTenbCTBe Kacalolerocs ero
fena. NocnepHee ABNAETCA BTOPUYHBIM 3/IEMEHTOM Mnpa-
Ba Ha crnpaBep/MBoe cyae6Hoe pasbupartensctBo. OHO
HenocpeACTBEHHO CO34aeT YC/0BMA AJIA obecrnedeHus

" Tpokypop MNpoKypaTypbl aAMUHUCTPATMBHOrO oKpyra LlleHra-
BUT ropoaa EpesaHa.

paBeHCTBa MHCTPYMEHTOB M NpaBa Ha 3aluTy B YyroioBs-
HO-MpoLeccyasibHOM NPOU3BOACTBE, KOTOPbIE U ABNSAIOT-
CAl MEePBUYHbIMK 3/IEMEHTAaMU NpaBa Ha CrnpaBefMBoOe
cynebHoe pasbupaTenscTBo. pole roBops, aTo npaso
MMEET 3HaYeHUe ANs CNpaBeaIMBOCTU MPOM3BOACTBA HE
HernocpeACTBEHHO, a MOCTOJ/IbKY, MOCKOJIbKY ABASETCS
WCK/IIOUYUTENIBHO OGBEKTUBHBIM YCIOBUEM OGECMEYEHUs
KOHKYPEHLMM U NPaKTUYECKON peanmsaumm npasa Ha 3a-
LUTY B MPOU3BOACTBE.

MopoGHOE CyMAEHWE, OAHAKO, He MOMET YyManATb
3HayeHWe 3TOro npoLeccyanbHOro npasa NoAcYyAMMO-
rO HW Ha NPaKTUYECKOM, HMN Ha TEOPETUYECKOM YPOBHE,
TaK KaK TeM caMbiM B A€MCTBUTENIbHOCTH 3HAYUTE/IbHBIM
ob6pa3om 06ycnaBanBaeTCA CNpaBefMBOCTb CyAe6GHOro
pasbupaTenbcTBa M, COOTBETCTBEHHO, HeHa erwallan
peanu3auusa 3Toro npasa 6e30roBOPOYHO MPUBOAUT K
HapylleHWo MnpaBa Ha cnpasefavBoe cyaebHoe pas-
6upaTenbcTBo. B 3TOM acnexTe HeoueHWMa, KOHEYHO,
BaXHOCTb CUCTEMATU3UPOBAHHOIO WCCNEAO0BaHWA KaK
TEOPETUYECKUX, TaK WM MPAKTUYECKUX NpobaemM Mpous-
BOACTBA B OTCYTCTBWME NOACYAUMOrO.

Il. O6weTeopeTMyecKasa xapaKTEPUCTUHA
npou3BoAcTBa B OTCYTCTBUE
noacyaAnMoro

AKTyaNbHOCTb MCCNEAOBAHUA YUCTO TEOPETUYECKMX
npo6aemM, CBA3aHHbLIX C MPOW3BOACTBOM B OTCYTCTBME
noacyaMmMoro, 06ycnoBaeHa He TOIbKO TeM 06CToATE b-
CTBOM, 4TO OHU (POPMUPYIOT TeopeTUdecKylo 6asy uc-
ClefoBaHNA NPaKTUYECKUX NPOBIEM, HO U TEM, YTO OHU
camu no cebe BbI3bIBAOT CEPbE3HbIM Hay4HbIM MHTEpec
Ha TEOPETUYECKOM YPOBHE, B OCOBGEHHOCTU, EC/IU Y4ECTb
npobsieMHbIi XxapakTep 60/bWMHCTBA U3 HWUX. PesynbTa-
Thbl U3Y4EHMA CNELNASIBHON IMTEPaTYPbl CBUAETENBCTBY-
tOT, YTO HET €AMHOro NoAxoAa K CyLLHOCTM NPOM3BOACTBAa
B OTCYTCTBWE NOACYAUMOrO, €ro CoAepmaHuio, MecTy B
yroJIoBHO-NpoLeccyasbHOM npoussoacTee. M B aTom
acnekTe, npexae BCero, cYyMTaeMm Heob6XoAMMbIM MOAC-
HEeHWEe COOTHOLUEHWN, LUPKYJIMPYIOWKNX B TEOPUN MOHSA-
TWI “NPON3BOACTBO B OTCYTCTBME” N “3a04HOE CyebHoe
pasbupaTenbCcTBO”.

BoAbWKMHCTBO OPUCTOB paccmaTpuBaloT NPOM3BOSA-
CTBO B OTCYTCTBME MOACYAMMOro U 3a04Hoe cyaebHoe
pas3bupaTenbLCTBO B KA4ECTBE CUHOHUMOB.

Tak, T. B. Tpy6HWKOBaA XOTA CNELNASIbHO U HE aHau-
3UPYET COOTHOLUEHME 3TUX MOHATUIA, OAHAKO TaKOM ee
NOAXOA OYEBWMAEH Jare B 3arnaBun ee UccreaoBaHma.?

2 Tpy6Hurosa T. B. PaccmoTpeHue gena B OTCyTCTBUE NOACYAM-
MOro (3a04HOe NMPOU3BOACTBO) B CUCTEME YNPOLLEHHbIX Cyae6-
HbIX YrOJI0BHO-NpOLECCyanbHbIX MNpon3BoAcTs P®d. BecTHuK
TrY, 2008.-Ne315,c. 127.
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OT0 noHATUE He anddepeHunpytoT Takke H. B. Macau-
koBa® u A. C. Tyknes.*

A. A. HazaKoB TaKKe, He auddepeHunpya yKasaHHbIe
NOHATUA, BblAeNAET 4 BUAA 3a04HHOro cyaebHoro paséu-
paTenbcTBa, MNPeAyCMOTPEHHbIX Yro/I0BHO-MpoLEeccy-
anbHbIM KogeKkcom Pd: 1) cynebHoe pa3bupaTtenscTso
[AEN NO TAXKKUM U 0COB0 TAMKMM MPECTYNIEHUAM B OT-
CyTCTBME MOACYAMMOro; 2) cyaebHoe pasbmpaTesibCTBO
Z€en No NpecTynieHnsaM HeGObLLIOK UK CpeaHen Tame-
cTH; 3) cyaebHoe pasbupaTensCTBO Aena 06 ymeplem
nvue; 4) cypebHoe pasbupaTenibCTBO B OTCYTCTBUE NofA-
CyauMOro, yganeHHoro U3 sana sacejaHui 3a Hapylue-
HWe nopsagKa B cyaebHom 3acegaHun.®

Mo mHennto E. I'. BeHpepcKoM, cyaebHoe pasbupa-
TeNbCTBO B OTCYTCTBME MOACYAUMOro — 3TO pasbdupa-
TENbCTBO MO CYLLECTBY YrONOBHOrO Aena npu daxktuye-
CHKOM OTCYTCTBWMM NOACYAMMOrO B X04€e BCEro cyaebHoro
pasbupaTtenbcTBa UKW ero YacTu. A 3a04HOe cyaebHoe
pas3bupaTenbCTBO aBTOP KBaIMGUUMPYET B KayecTBe
0Cc060ro BMaa cygebHoro pasbupaTenbCcTBa, KOTOpbIM
npegnonaraetT pasbupaTesbCTBO YroAOBHOrO Aena B
OTCyTCTBME MOACYAUMOrO B C/ly4ae HeABKU NOC/eAHero
B cygebHoe pa3bupaTesibCTBO U B pe3y/ibTaTe KOTOPO-
ro, Kak NpaBu/o, BbIHOCUTCA 3a04HbIM NPUroBop cyaa.®
ABTOp aKTUYeCKHU BMeLLaeT B NOHATUE “NPOM3BOACTBO
B OTCYTCTBME” BCe Te C/lydaM, Korga npoueccyanbHoe
AENCTBUE MO TOM WAMU MHOM MPUYMHE MPOM3BOAMTCA B
OTCyTCTBME NOACYAMMOro. B COOTBETCTBMM C TaKuMm
noaxogom E. I', bBeHgepcKasa KpomMe BbilenepevmcieH-
HOro BK/IOYAET B MHCTUTYT NPOU3BOACTBA B OTCYTCTBUE
NnoACYAUMOro TakKe: 1) pasbupatenbCTBO YroJIoBHOroO
Aena B cnyyae yganeHusa noacyamMMmoro us sana cyaeo-
HbIX 3acefaHuii BO BpeMs Aonpoca Apyroro noacyau-
MOro; 2) pasbupaTenbCTBO YroN0BHOMO Aesa B cayvyae
yAaneHus noacyamMMoro M3 s3ana CcyfaebHbIX 3acefaHui
BO BpeMs 0oNpoca HECOBEPLUEHHONETHUX CBUAETENEN U
noTepneBLUKX; 3) pa3bupaTenbCTBO YroJIOBHOMO Aesa B
c/lyyae yaaneHns HecoBEpPLUEHHOIETHErO NOACYANMOro
M3 3ana cyAebHbIX 3acefaHuii Npu paccnefoBaHnn 06-
CTOATE/NbCTB, KOTOPbIE MOTYT OKa3aTb Ha HEro HeraTuBe-
Hoe Bo3aencTeme.”

To ecTb, N0 MHEHMIO aBTOpPA, 3a04HOE CcyaebHoe pas-
6UpaTenbCTBO COOTHOCUTCA C MPOU3BOACTBOM B OTCYT-
CTBWE NOACYAMMOrO KaK 4YacTb C Le/biM, TaK KaK BKJIIO-
YyaeT TOJIbKO Te Cjlydau MpOM3BOACTBA B OTCYTCTBUE
NOACYAUMOro, KOrga MPUYMHOW OTCYTCTBUA ABNAETCA

3 Macnukoa H.B. 3aoyHoe paccmoTpenne gena no YMNK Pd B
pepakumn defepanbHOro 3akoHa ot 27 uona 2006 roga, Onek-
TPOHHbIN KaTasor 6GUBIMOTERU lopuandecKkoro darynsteta Cné-
Y. http//www.law.edu.ru/doc/document.asp?dociD=1251834

4 Tykues A. C. Mpobnembl npoueccyansHom GopMbl 3a04HOrO Yro-
nosHoro cygonpoussoacTtea. AK/[l, Kaparanaa, 2005.

5 HKasakos A. A. 3ao4yHoe cyfebHoe pa3bupaTenbCTBO YroN0BHbIX
gen. AKZl. EkatepuH6ypr. 2009, c. 14.

8 bBengepckaa E. . PaccMOTpeHWe yronoBHOro fgena B OTCYT-
ctBue nogcyammoro. AKZL. Mocksa, 2010, c. 9.

7 bBenpgepckasa E. . PaccmoTpeHWe yronoBHOro fena B OTCYT-
cteue nogcyaumoro. AK/Zl. Mockea, 2010, c. 15.

HeABKa NOACYAMMOro B CyA, a TaKKe B pesy/ibTare 3Toro
3a04HOE BblHECEHMEe NPUroBopa cyaa.

TaKylo y3Kylo KBannduKaumio 3a04HOMY CygebHomy
pasbupatenbcTtBy gaet n . T. Apabyam, onpeaensas, 4to
3a04HOEe cyaebHoe pa3dbupaTebCTBO B YCTAHOB/IEHHbIX
YrONI0BHO-NPOLECCYa/IbHBIM 3aKOHOM Cyyanx ABASAETCS
cyaebHbIM pa3bupaTesibCTBOM B OTCYTCTBME NOACYANUMO-
ro, KOTOPbIKA Xo4aTancTBOBaN O pa3dupaTenbCTBe AaH-
HOro Jena B CBOE OTCYTCTBUE, IMB60 KOrga noacyauMbli,
YyBELOMJIEHHbIM HaA/1exallMm o6pasoM, OTKa3biBaETCH
OT fIBKM B CY[, U1 06EeCneYveHme ero NnpucyTCTBUA HEBO3-
MO¥HO BC/IeJCTBME OTCYTCTBMA NOCAeAHEro B cTpaHe.?

“MNMponsBoacTBy B OTCYTCTBME” COOTBETCTBYET MOHS-
Tue trail in absentia. In absentia osHavaeT “B oTCYyTCTBUE
KOro-i1m60”.° ToHATME “NpoM3BOACTBO B OTCYTCTBUE” B
ero 6yKBaslbHOM 3Ha4YeHWU B IeMCTBUTENBHOCTU ABNAET-
CAl LUMPOKUM MOHATMEM U MOMET BKJIIOYATb BCE Te CAy-
Yau, Korga cygebHoe pasbupaTenscTBO MO Yrol0BHOMY
Aeny ocyuwecTBnfAeTcA 6e3 paKTM4EeCKOoro y4actua nog-
CyAMMOro. STUMOIOrMYECKM TEPMUH “3a04HOE” 03HaYa-
€T JaNeKui, AaslbHUI, a TaKKe KaK YTo-To, UMetoLLee Mme-
CTO, COBeEpLUAeMOe, COCTOABLUEECA B OTCYTCTBME /iMLa,
HEMoCcpeACTBEHHO CBA3AHHONO C AE/IOM, AEWCTBUEM,
ABNIeHNEM 1 NPoYMM.X° To ecTb, TEPMUH “3a04HOE cyaeb-
HO€e pa3bupaTenbCTBO” TaKKe, N0 CYyTU, O3HAYaeT OTCYT-
CTBME NOACYAUMOrO B CyAe6HOM pa3bupaTebCTBeE.

Hak yxe oTmevanoch, B paMmKax NpomMsBoACTBa B OT-
CYTCTBWME MOACYAUMOr0 OCHOBaHWEM BblAENEHUA “3204-
HOro cypebHoro pasbtupatenbcTBa’ ABAATCA TOJIbKO
npuyYnHa OTCYTCTBUA MOACYAMMOrO U 3a04HOE BbIHECE-
HWe B pe3y/ibTaTe NpoM3BoAcTBa npurosopa cyaa. OgHa-
KO, C YBEPEHHOCTBIO MOXHO OTMETUTb, YTO C TOYKK 3pe-
HMA COOTHOLLEHMA C NPaBOM Ha CrpaBefnBoe cyaebHoe
pasbupaTenbCTBO NMPUYMHA OTCYTCTBUSA MOACYAMMOrO B
cypebHom pasbupaTtensCTBe HE MMEET CYLLECTBEHHOro
3Ha4yeHuA, TaK Kak BO BCEX CaydYasax MMeeMm Aeno C Ta-
KUMKW onpefeneHHbIMWU OrOBOPKaMn B OTHOLLEHUW 3TOMO
KOMM/IEKCHOrO NPMHLMNA, KOTOPbIE UMEKOTCA UMEHHO B
CBA3M C OTCYTCTBMEM MOACYANUMOrO B CyAeO6HOM pasbu-
paTenbCTBe, a He C MPUYUHOM KX oTcyTcTBuA. Cneposa-
TesIbHO, HU B TEOPETUHYECKOM acneKTe U HU U3 NpUMEeHe-
HMA 3TOr0 MHCTUTYTA C NPaAKTUYECKOM TOYKU 3PEHUA He
MOHATHO, MOYEMY MpPUYMHA OTCYTCTBUA MOACYAMMOrO B
cygebHom pasbupaTensCTBe AOJMIKHA npeaonpenenatb
BblAE/IEHNE “3a04HOro cyaebHoro pasbupaTenbcTea’
B pamKax “nponsBoacTsa B OTCyTCcTBME”. TO e camoe
MOHO CKasaTb W O ApYyroM OBCTOATENbCTBE, 3a/10MHKEH-
HOM B OCHOBY AuddepeHunaLmmn aTUX NOHATUR, — O 3a-
OYHOM BbIHECEHMM NpUroBopa cyfa. Cuntaem, 4To TaKKe

8 Apabynm [. T. 3a04HOE NPOM3BOACTBO MO YrOMIOBHbIM AeJsiaMm:
WUCTOPUA N COBPEMEHHOCTb, y4eb. Mocobue. Hayuy. ped. a.1o.H.,
npod. lNycbkosa A.lN. YenabuHck, “Monurpad-Mactep”, 2007.
c.112.

® Black’s Law Dictionary. (8th edition, 2004). Thomson/ West.

10 ArasH 3.B., TONKOBbLIM C/lOBapb COBPEMEHHOIrO apMAHCKOro
A3blka. EpesaH, nsg. “Aiactan”’, 1976, ¢.859.
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He ABNAETCA NOMMYHOM M pasyMHOM KOHKpeTu3auma He-
KOTOPbIX C/ly4aeB Mo YKa3aHHOMY OCHOBaHMIO, TaK KaK Ha
npeaBapuTeNnbHOM CTagMM BbIHECEHUA MpUroBopa cyaa
NoACYAMMbIN KaK TaKOBOM B aCreKTe CnpaBes/IMBOro cy-
AebHoro pasbupaTenibcTBa He NoJsb3yeTcA 3HaYUMbIMU
npoueccyanbHbiMKU NpaBaMu, CNAEeA0BaTeNbHO, C TOYKMU
3peHusa 06ecneyeHnsa aTOro MpUHUMNa BHOBb He ycTa-
HaB/IMBaeTCcA, OTCyTCTBOBa /N I'IO,D,Cyp,VIMbIVI npu camom
cynebHoOM pasbupaTenbCTBE UAM Ha NpegBapuUTesIbHOM
CTaguv BbIHECEHUSA MPUroBopa Cyaa, TaKk Kak AencTBue
NPUHLMMIOB, 0BGecnevMBaowymx CnpaBeaMBoCTb Cyaeb-
HOro paséuparenbcTBa, B MaKCUMaabHOW Mepe NposB-
NAETCA Ha LEeHTPasbHbIX CTaguax cyaebHoro paséupa-
TeNbCTBa B CBA3W C paccnefoBaHWEM OOCTOATENLCTB
gena. No Hawemy MHeHMIO, B OcHOBe AunddepeHuma-
LMK NOHATUM “NPON3BOACTBO B OTCYTCTBME” U “3a04HOE
cypebHoe pasbupaTtesibCTBO” 3a/10eHbl COBEPLUEHHO
dopMasibHble KPUTEPUM, B YCAOBUAX KOTOPLIX Andde-
peHupMaLma 3TUX NOHATUI 601ee BCEro HanOMUHAET Urpy
C/10B, OCOBEHHO, €C/IU NPUHATL BO BHUMAaHWE, YTO OHW, MO
CYyLLEeCTBY, MMEIOT CXOXee A3blIKoBoe 3HadveHue. Creqo-
BaTe/IbHO, M0 HaLIEeMy MHEHMIO, MOHATHA “IPOM3BOACTBO
B oTcyTCcTBME” N “3a04HOE Cyf[ebHOEe pa3bupaTe/ibCTBO»
MUMEIOT OAMHAKOBOE 3HAYeHUE M COOTHOCATCA KaK CUHO-
HUMBI.

Hak ctano BuaHo, He coBnagaroT TakKe Nnoaxoabl Bbl-
LIeyKa3aHHbIX aBTOPOB M K COAEPHAaHMIO MOHATMA “Npo-
M3BOACTBO B OTCYTCTBME”.

Bosepawaschk K BbigensembiM E. I'. BeHpepcKol cny-
yasM, Korga fonpoc B CyAe HECOBEPLLUEHHOJIETHENO CBU-
feTens, NocTpaAaBLUIero, a Takxe Apyroro NoAcyAMMOro
Npo13BOAUTCA B OTCYTCTBUE MOACYAMMOro UKW onpeje-
JNIEHHble OGCTOATENIbCTBA PaCCNenyloTCA B OTCYTCTBME
HEeCOBEPLUEHHOIETHEr0 MOACYAMMOro, Mbl Bblpaxaem
CBOE Hecorsiacue ¢ TeM, YTOObl OHW paccMaTpuBaIUCh B
KayecTBe NpofAB/JEHNA NPOM3BOACTBA B OTCYTCTBME NOJ-
cyammoro. MHTepecHo B ¢BA3u € aTuM MHeHue A. A. Ka-
3aKoBa 0 TOM, YTO 06 beguHEeHWe onpeaesieHHbIX NPouU3-
BOACTB B paMKax NOHATUA NPOM3BOACTBA B OTCYTCTBUE
06yCNOBNEHO TEM OBGCTOATENILCTBOM, YTO KarKAOMY M3
HUX NPUCYLLY, O6BEKTUBHO OBYCNOB/IEHHbIA OTCYTCTBUEM
NnoACyAMMOro B 3asie CyebHbIX 3acegaHuii 0TKas B onpe-
JeNeHHOM o6beme OT dyHAaMeHTaNbHbIX MPUHLMMIOB U
YCJIOBMIM YroN0BHO-MPOLEeCCyasibHOro Npon3soacTea. Ha
OCHOBaHWW TaKoro Noaxoja aBTOp TaKe He pasgens-
€T MHEHWE OTHOCUTE/IbHO BH/IIOYEHUA NpeACcTaBAEHHbIX
BbILLIE C/Ty4aEB B NOHATME NPON3BOACTBA B OTCYTCTBUE. M

MNprvemMna noruvky, 3ai0XeEHHY0 B OCHOBY noaxoaa A.
A. KazakoBa, OTMETUM, YTO, MO HaLIEMy MHEHWIO, B BO-
npoce NPOACHEHWA KpUTEPUA BblgeIeHUA NPON3BOACTBA
B OTCYTCTBME MOACYAMMOro HeO6XO0AMMO NPOABUTL 60-
nee cofepaTenbHbl Noaxod, TO eCTb, HE NMPUHUMATb

11 HasakoB A. A. 3a04Hoe cyaebHoe pa3bupaTesibCTBO YroIOBHbIX
fen. AKZ. Ekatepun6ypr. 2009, c. 14.

3a KpuUTepui dopmasibHOE Halnyne OOLLEero ycaoBuA
cyaebHoro pasduparTenscTsa, a MCXO4MTb U3 TOro, orpa-
HWYMBAIOTCA /I B pe3ynbTarte 3Toro dyHAaMeHTasbHble
cBO6OAbl YenoBeEKa MAM HeT. B cayvyae nNpuHATMA KaK
KPUTEPUA YMCTO (GOpMasibHOE OTCYTCTBME O6LLEro yc-
noBusl cynebHoro pasbuparesibcTBa NpUCyTCTBUE MOA-
cygumoro B cygebHoM pasbupaTtesbCTBE B KayecTBe
MposiB/IEHWA NPOM3BOACTBA B OTCYTCTBME MOACYANMOrO
paccmaTtpuBaeTcA TaK¥Ke cyaebHoe pasbmpaTensCcTBo B
c/lyyae cmMepTH NOACYAUMOTro.

Mo HaweMy MHEeHMIO, BO BCEX Cy4asXx, B TOM YUC/E B
pamKax aHasmM3a Y4CTO TEOPETUUECKMX NPOGIEM, NOHSA-
The “NpousBOACTBO B OTCYTCTBME” C/iefyeT paccMmatpu-
BaTb B KOHTEKCTE npaBa Ha crnpaBefanBoe CyaebHoe
pasbupaTesibCTBO, KaK 3TO Obl/I0 CAENAHO B C/lyyae npo-
61emMbl ero COOTHOLWIEHUSA C MOHATUEM “3a04HOe Cyaeb-
Hoe pasbupaTenbcTBo”. M npaBoMepHO, 4TO npobaema
Npou3BOACTBA B OTCYTCTBME MOACYAUMOro BO3HMKIA
MMEHHO B CBA3W C NPaBOM Ha cnpaBej/IMBoe cyaebHoe
pasbupaTenscTBo. A TONIKOBaHWE COAEPHAHUA MOHATUA
“NpoM3BOACTBO B OTCYTCTBME”, UCXOAA TaKKe u3 ¢op-
ManbHOro 06CToATENbCTBA (DAKTUHECKOrO OTCYTCTBMA
NOACYAMMOro B TOM MM MHOM YacTu CyAebHOro pasom-
paTenbCTBa, NMPUBOAUT K pacnpoCTpaHeHHOMY HEyMeCT-
HOMY TOJIKOBaHWIO 3TOr0 MOHATWA, B pe3ysibTaTe Yero B
HEro UCKYCCTBEHHbIM 06Pa30M BKJIKOHAKTCA TaKKe Ciy-
Yyau, Koraa OTCyTCTBME NOACYAMMOro B NPOU3BOACTBE He
CBf3aHO C NpaBOM Ha cnpasej/MBoe cyaebHoe pasdu-
paTenbCTBO HM Ha TEOPETUHECKOM YPOBHE, HU C TOYKM
3peHuA NPaKTUYECKOro obecrnevyeHnsa aToro npasa.

TaK, HOpMbl YroJIOBHO-MPOLECCyasibHbIX KOAEKCOB
Kak P®, Tak n PA, ycTtaHaBaMBalwline COBepLIEHME
Cyne6HbIX AEUCTBUIA NPU OTCYTCTBUM MOACYAMMOrO, BO
BCEX 3TUX CAyyasax Ans BO3BpaLLeHMA NOACYAMMOro B
3aJ1 cye0bHbIX 3aceaHui npegycMaTpuBaloT ero npaso
Ha O03HaKOM/JIeHWE C NOKa3aHWAMU, AAHHbIMW B €ro oT-
CYTCTBME, U HA O3HAKOMJIEHWE BOMPOCOB CBUAETENAM,
[aBLUMM MOKa3aHuA. B gaHHOM cnyyae oTcyTCTBME MOA-
CyAMMOro BO BPeMSA onpoca CBUAETeNsA, MOCTpajaBlue-
ro Uau Apyroro NoAcyAvMOro Mo UccnefoBaHusa apy-
rMx O0BCTOATENIbCTB ABNSAETCA UYNCTO TEXHUYECKUM pe-
LUeHWEeM, HanpaBIeHHbIM, B YaCTHOCTH, Ha obecneveHue
4ayn 3TUMM MLAMK HEMPUHYKAEHHbIX MOKa3aHWi niau
Ha HeMTpanM3aLumio HEraTMBHOrO BO3AENCTBUA onpeae-
JIEHHbIX OGCTOATENILCTB HA HECOBEPLLEHHONETHETO NOA-
cyammMoro. HenocpeacTBeHHO Noc/ie COBEPLLEHMA 3TOro
AENCTBUA NOACYAMMbIN, YAaneHHbI U3 3ana cyaebHbIX
3acefaHui, yBefoMAAEeTCA OTHOCUTENIbHO pesy/ibTaToB
COBEPLUEHHOTO AENCTBMA, TO €CTb O AAaHHbIX NOKa3aHUAX
WU APYTrUX UCCNef0BaHHbIX 06CTOATENBCTBAX, U MOKET
3ajaBatb Bonpockl. TO ecTb, B 3TUX C/y4aax He UMeeT
MeCTO KaKaa-1mMbo oroBopKa B OTHOLLEHMU NpaBa NoACY-
AMMOro Ha crnpasegnuBoe cyaebHoe pa3dbupaTenscTBo.
To e camoe MOXHO CKasaTb U 0 NPON3BOACTBE MO Yro-
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JIOBHOMY Aesly B Cay4yae CMepTu Noacyavmoro. B atom
c/ily4ae MMeeT MEeCTO CreundUuYecKuin cnyyar OTCyT-
CTBMA MOACYAMMOro, a KOHKpeTHee — HEBO3MOMHOCTH
ero NpUCYTCTBUA, YTO TaKKe He BMeLlaeTcA B NOHATUE
“trail in absentia” B cnyyae ero paccMoTpeHus B KOHTEK-
CTe npasa Ha cnpasep/vBoe cyaebHoe pasbupartesib-
CTBO. 3[€eCb TaKe MMeeM Aesio C YUCTO dopMasibHbIM
(DaKTUY4ECKMM OTCYTCTBMEM NOACYAMMOrO, YTO HE BCTY-
naeT B KOHMJIMKT C COOTBETCTBYIOLMMU KOMNOHEHTaMMU
npaea /avua Ha cnpasejMBoe cyaebHoe pasbuparesib-
CTBO, TaK Kak B 3TOM CJ/ly4ae OTCYTCTBWE NOACYAUMOro
He UMeeT asbTepHaTuBbl. B aTOM cnyyvae oTcyTCcTBMA
noAcyauMoOro YycTaHoBJieHHble ana “trail in absentia”
npeueaeHTHON npaxkTUKoM EBponeicKoro cyaa gonos-
HUTE/IbHbIE rapaHTUK O0BGecneyeHms CnpaBeasiMBoOro cy-
Ae6HOro pasbupaTtenbcTBa BCNEACTBUE OOBHEKTUBHOM
HEBO3MOKHOCTU MX pacnpoCTpaHeHWs Ha AaHHbIM cny-
yai He JENCTBYIOT.

Takum 06pa3oM, ANA YTOYHEHUA COAEPHAaHWUA MOHSA-
TnA “trail in absentia”, nin “npon3sofcTBO B OTCYTCTBUE”
OTNpPaBHOE 3HAYEHWE WUMEET COOTHOLLEHME OTCYTCTBUA
NOACYANMOro M ero npasa Ha crnpasea/iMBoe cyaebHoe
pas3bupaTenbcTBo. [pon3BOACTBO B OTCYTCTBME MOACY-
ANMOro — 3To cyAebHoe pas3bupaTenbCTBO YroJI0BHOIoO
Jena B OTCYTCTBME NOACYAUMOro, KOTOpOEe CONPoBOXKAa-
eTcA onpegeneHHbIMKU OroBOPKaMu B OTHOLLEHWW NpaBsa
Ha crnpasefnuBoe cyaebHoe pasbupartesnbCTBo.

MNpobnema Mecta NPon3BOACTBA B OTCYTCTBME MOA-
CyAMMOro B YrosioBHO-NpoLeccyaibHOM NPOU3BOACTBE,
KOoTopasa TaKkwe 6bl1a U3HavasibHO npeaycMoTpeHa aas
paccMOTPEHUA, MPEUMYLLECTBEHHO MPUBOAUT K TOMY,
UMEeEeM I Mbl N0 NPU NPOU3BOACTBE B OTCYTCTBUE C
CaMOCTOATENbHbIM BUAOM NMPON3BOACTBA, HA YEM HacTa-
MBaIOT HEKOTOpPbIE aBTOPbI?

Tak, T. B. TpybHMKOBa BblABUraeT caepytoLime npu-
3HaKM CaMOCTOATE/IbHOrO YroJIOBHO-NPOLECCYasIbHOro
npousBoacTBa:

1. Ha/MuMe COOTBETCTBYIOLLEN MaTepuasibHO-NPaBo-
BOM 6a3bl 4AHHOIO NPON3BOACTBA, KOTOpaA OO bEK-
TMBHbIM 06pa3oM TpebyeT pasnnynAa B 3aKOHOAA-
TENBHOM PErynMpoBaHuu;

2. KOMMNJIEKCHbIA XapaKTep Mpou3BOACTBa, TO €CTb
HaJiM4yMe Ha BCex CTaamaxX yroJIoBHO-NpoLeccyasb-
HOro NMPOM3BOACTBA (MM XOTA Obl HA HEKOTOPLIX)
onpefenieHHbIX OCOBGEHHOCTEM B AeATe/IbHOCTU
NPaBOOXPaHUTENbHbIX OPraHoB;

3. Han4Me B CpaBHEHWM C 0ObIYHBIM NPOU3BOACTBOM
CYLLECTBEHHbIX OCOBEHHOCTEN, KOTOPbIE, B KOHLE
KOHLOB, NPUBEAYT K 3MEHEHWNIO (POPM AeATesIbHO-
CTW MO 3TUM Jenam.

B pesynbTaTe aHann3a paccmaTpruBaeMoro UHCTUTYTa
B acrneKTe 3TUX KpUTEPUEB aBTOP MPUXOAUT K 3aK/oye-
HWIO O TOM, YTO 3a04HOE cyaebHoe pa3dbupaTeNbCTBO AB-

NIAIeTCA CaMOCTOATE/IbHbIM YrOJI0BHO-NPOLECCYanbHbIM
NpoM3BOACTBOM.!?

E. I'. BeHaepcKana TaKe cunTaeT 3ao4Hoe cypebHoe
pa3bupaTenbCTBO CaMOCTOATEbHbIM BUAOM CyAeOHOro
pasbupaTenscTBa, Toraa Kak apyrue nposBfieHUs npo-
M3BOACTBa B OTCYTCTBME MOACYAWMMOro, BOMPOC KOTO-
PbIX PaCCMOTPEH BbILLE, TAKOBbIMU HE CYMTAET, TaK KaK
B C/ly4ae NocnefHuX MMEloLMecs B NopsaaKe cyaebHoro
pasbupaTesibcTBa OCOOEHHOCTM HECYLLECTBEHHbI.® Pas-
6UpaTenbCTBO M paspelleHue YroJioBHOro fena B OT-
CyTCTBME MOACYAMMOro B Ka4yeCcTBE CaMOCTOATESIbHOIO
cneunanbHOro NPOM3BOACTBA paccmartpuBaeTca U A. A.
HasakoBbim.

To, 4TO cyaebHoe pasbupaTensCTBO B OTCYTCTBUE
NnoACYAMMOro MMeeT CyLLECTBEHHbIE OCOBEHHOCTH, Bec-
cnopHo. OHW HenocpeacTBEHHO O6YCIOBNEHbl OTCYT-
CTBMEM NOACYAMMOro B cyaebHOM pas3bupaTenbCcTBe,
B pesy/ibTaTe KOTOPOro no CyLecTBY M3biMaeTca pAj,
npoueccyasnbHbiX AENCTBUA C y4acTUEM NOACYLAUMOrO.
Ho Bcerga v 0CO6eHHOCTM MPOU3BOACTBA CBUAETE/b-
CTBYIOT O CyLLECTBOBaHNMN CaMOCTOATEIbHOIO B1aa npo-
nasogctea? OTBET Ha 3TOT BOMPOC npegnosaraet 06-
palleHre K NpobaeMe COOTHOLLEHWA NOHATUI “BUf Mpo-
nssogcTea’ 1 “guddepeHuMpoBaHHan npoueccyanbHas
dopma”. Cpasy e OTMETUM, YTO BOMPOC NPON3BOACTBA
B OTCYTCTBME NOACYAUMOrO KaK CamMOCTOATE/ILHOMO B1aa
NpPOW3BOACTBA UCCIeAYyETCA B TEOPUN KaK pas B acneKTe
cywHocTn anddepeHumaumm GopMbl YroJOBHO-NPOLEC-
CyaslbHOro Npou3BOACTBA, NPOBAEM ee KpUTepueB's, To
€CTb, MO HalleMy y6erAeHUI0, C NO3ULUN TOro Henpu-
eM/IEMOro noaxoaa, CorjacHO KOTOPOMY B pesysibTaTe
anddepeHumaummn Gopmbl  YroIOBHO-NPOLECCYasIbHOro
NPOM3BOACTBA BO3HWKAIOT BUbl MPON3BOACTBA.

B pesynbTate cuctematusMpoBaHHOro aHanusa Yro-
JIOBHO-MpoueccyanbHoro Kogexkca PA MOXeM BblAeNUTb
cnepytolime TpU BUAA YyroaoBHOro NpoM3BOACTBA!

a/ Npon3BOACTBO MO YrOA0OBHOMY Aesly, TO eCTb pas-
OUpaTenbCcTBO MO Yro/IOBHOMY Aeny, NpegMeToM
KOTOPOro ABNAETCA OOBUHEHME U B pe3ynbTarte Ko-
TOPOro CyZ, AO/IKEH OnpeAesnTb BUHOBHOCTb WU
HEBWHOBHOCTb MLa;

6/ NPOMEKYTOYHOE W [OMNOJSIHUTENIbHOE MNPOU3BOJ-
CTBa, TO €CTb NMPOW3BOACTBA, KOTOPblE OCYLLECT-
B/IAIOTCA B NpOLecce NPON3BOACTBA MO Yro0BHOMY
Aeny Unun gna 3auTtbl NPaB U 3aKOHHbIX UHTEPECOB
y4aCTHUKOB cyaebHoro pasbupaTesnbcTBa Ha CTa-
WM UCNOJIHEHUSA MPUroBopa Cyaa;

12 Tpy6HukoBa T. B. PaccmoTpeHuve fena B OTCYTCTBME MOACYAM-
MOro (3a04HOe MPOU3BOACTBO) B CUCTEME YMNPOLLEHHbIX Cyaeb-
HbIX YroNI0BHO-MpoLeccyanbHbiX MNpou3BoAcTB P®P. BecTHuK
TrY, 2008.-Ne315. ¢. 127-129.

13 BbeHpepckaa E. . PaccmoTpeHve yronoBHoro gena B OTCYyT-
cTtBue noacygumoro. AKJ. Mockea 2010, ¢. 17.

14 HKasakoB A. A. 3ao4Hoe cyae6Hoe pasbupaTesibCTBO YroJIOBHbIX
agen. AK/[l. EkatepuH6ypr. 2009, c. 20.

5 Tykwues A. C. lNpobnembl npoueccyanbHOon GOopMbl 3204HOMO Yro-
nosHoro cygonponssoactea. AK/l. KaparaHpa, 2005, c. 10.6).
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B/ 0cobble B1Abl NPON3BOACTBA.

Hakoe-nnbo M3 HUX He ABAAeTCA pe3ynbTaToM aud-
depeHuMaumMmM no OTHOLIEHUIO K APYroMy M ABAAETCA
He pauddepeHUMpoBaHHOM npoueccyanbHOM GOpPMOM,
a camMoCTOATe/IbHbIM BUAOM NpousBoacTea. N B obem
CaMOCTOATE/IbHbIE BUAbI MPOM3BOACTBA BO3HWKAIOT HE
BCNeacTene anddepeHunaumm GopMbl OCYLLECTBIEHNA
O[HOro M3 BWAOB, a UX BO3HWKHOBEHWE OOYC/IOBIEHO
HEOOXOAUMOCTBIO 3alMTbl OnpefeNieHHbIX MpaB 3TUM
cnocobom. PasnnyHbie Buabl NpoM3BOACTBA UMEIOT pas-
Hble Lesin, MEXAY TEM KaK B acnekte guddepeHumaumm
npoueccyancHoM GOopMbl UMEIOTCA TONbKO PasivyHble
CNOCoO6bl AOCTUKEHUA €AMHON eI KOHKPETHOro BMAa
npousBoacTBa. Tak, Hanpumep, NPOM3BOACTBO MO Yro-
JIOBHbIM Je/1laM OCYLLECTB/IAETCA B CBA3M C 0GBUHEHNEM
ONA BbIACHEHUA BMHOBHOCTW WM HEBWHOBHOCTU /iMLa,
a MPOMEKYTOYHblE NMPOM3BOACTBA OCYLLECTB/AIOTCA B
XO4E CYAOMPOM3BOACTBA, MUCXOAA M3 HEOGXOAMMOCTU
3almTbl OTAE/IbHbIX NpaB ero y4aCTHUKOB, — Hanpumep,
Korga B cyfe ob6wanyetca fAeMcTBMe opraHa yrosos-
Horo npecnegoBaHusa (ctatba 290 YIK PA). 3T1o camo-
CTOATE/IbHbIe BUAbI MPOU3BOACTBA, TaK KaK OHU UMEeloT
TaKoe CyWeCTBEHHOE OT/IMYME, KAKOBbIM ABMAETCA WX
npeaMeT, KOTOPbIM B OQHOM C/lydae ABAAETCA NpeabsB-
JIEHHbIM 06BMHEHMEM, B APYrOM ciyyvae — daKToM Hapy-
LUEHMUA KOHKPETHOro npasa B pe3y/bTaTe KOHKPETHOro
npoueccyanbHOro AencTBUA UK pelleHus. Pasnnyaetca
TaKKe ux uenb.'®

Taxkum 06pasom, ANA TOro 4YTobbl CHMTATb OCOBEHHO-
CTU npoueccyanbHOM AeATENbHOCTU CaMOCTOATEIbHBIMU
BMAAMU NPOU3BOACTBA, HEOOGXOAMMO, YTOObI OHM Kaca-
JINCb TaKMUX onpeaenarwmnx suabl NpU3HakoB, KaKMMK
ABNAIOTCA NpeaMeT U Lenb npoussoacTea. Ecaum e atu
CYLLECTBEHHbIE OCOGEHHOCTN MMEIOT MECTO B npejenax
OfHOro WM TOroO e BuAa NPOU3BOACTBA W NpeanonararT
BCEro NWb AOMNOJIHUTE/IbHBIN, crneumMdbryeckuii cnocod
[OCTUKEHWNA OQMHAKOBbIX LleIel NPON3BOACTBA, TO B AaH-
HOM C/ly4ae Mbl UMEEM €0 HE C BUAOM NMPOM3BOACTBA,
a ¢ auddepeHUMpPOBaHHOM NpoLeccyanbHOM OPMON OCy-
LEeCTB/IEHNA OAHOIO M TOTO e BUAa NPOM3BOACTBA.

PaccmaTpuBas cygebHoe pasbupatensCTBo B OTCYT-
CTBME NOACYAUMOro B KOHTEKCTE TaKoro nogxoaa, 3ame-
TWM, YTO B 3TOM C/ay4ae npeameT npoLueccyanbHon aes-
TENbHOCTH MO CYLLECTBY OCTAETCA TOT e — 06BUHAEMbIN,
M 9Ta AEeATENbHOCTb OMATb-TAKW OCYLLECTBAAETCA ANA
BbIACHEHNA O0B6OCHOBAHHOCTM 06BMHEHMA. TO ecTb U B
cny4ae ocylwecTBieHuA cyaebHoro pasbuparenscrsa B
OTCYTCTBME NOACYAMMOrO OHO OCTaEeTCA CYAONPOU3BOA-
CTBOM MO YrofIOBHOMY ey, KOTOPOe, OAHaKO, B JAHHOM
c/ly4ae OCyLLEeCTBAAETCA HE B OObIYHOM, a B cneumduye-
CKOM nmpoueccyanbHol dopme, KoTopasa NposaBAseTcA B

6 MoppobHee 06 atom: BargacapaH I. Mo Bonpocy BocnpuATUA
noHATUA “AunddepeHumauma hopMbl Yros0BHO-NPoLECcCyanbHO-
ro nponssoacTea”’, BectHnk EpeBaHcKoro yHuBepcuteTa, 2011,
Ne 135.36 c. 68-76.

OTCYTCTBWW NOACYANMOrO B CyAe6HOM pas3bupaTenscTse
W cnegylowmnx M3 3TOro onpeaesieHHbIX 0COBEHHOCTAX.
[na cpaBHEHWA OTMETUM, YTO CaMOCTOATE/IbHbIM BUAOM
NPOVM3BOACTBA He ABJIAETCA TaKKe YCKOPEHHbIV NOPAAOK
CcyfebHOro pasbuparesibCTBa, B C/ly4ae KOTOPOro cyaet-
Hoe pa3bupaTenbCTBO TAKHE OCYLLECTBASAETCA C TEM e
NpegMeToM U C TOM e LeNblo, HO B 0COBGOM npoLeccy-
anbHOM hopme, ABNAIOLWENCA UCKIIOYEHNEM U3 OBLLEN M
OCHOBHOWM NpoLeccyasibHON GOPMbI.

Ha ocHOBaHMKM HaCTOALLEro TEOPETUYECKOro aHa -
32 MOMEM YCTaHOBWTb, YTO MPOM3BOACTBO B OTCYTCTBUE
MoACYANMOro ABJAETCA creuudUYecKor npoueccyasib-
Ho¥ opMoti cynebHoro pasbuparesbcTsa o yrosios-
HOMY fesly, KOTopoe npeanonaraeT cyfebHoe pasbupa-
T€/IbCTBO 110 Yro/IOBHOMY fieJ/1y B OTCYTCTBUE MOACY.AMMO-
o, YTO COMPOBOMHKAAETCA ONPEAE/IEHHbIMU OrOBOPKaMu
B OTHOLLUEHMM NpaBa Ha CcrpaBea/mBoe cy[ebHoe pa3ou-
parenbCTBo.

lll. MpousBoACTBO B OTCYTCTBUE
NoACYAUMOro B MeAyHapoaHbIX
npaBoOBbIX [JOKYMEHTax

MpaBo yyacTua nvua B cyae6GHOM pa3dupaTenscTse,
KacaloLleroca ero fena Ha pasHbIX yPOBHSAX, HaLLIO CBOE
BblpaxeHue B pAaae mexayHapogHO-NpaBoOBbIX AOKYMEH-
TOB. TaK, nyHKT 3 ctatbk 14 MexayHapogHoro nakra o
rpaxmAaHCKMX 1 NOJIMTUYECKUX NpaBax'’ HeNnoCcpeaCTBEH-
HO yCTaHaB/MBaeT, YTO Kamzipld MpW paccnefoBaHuu
npeabsABAEHHOMO eMy /IH06Or0 YroJIOBHOrO OGBUHEHNS Ha
OCHOBE MOJIHOrO PaBHOMNPAaBMA B YAC/IE UHBIX MUHUMASTb-
HbIX rapaHTMi MMeeT NpaBo 6bITb CYAUMbIM B CBOEM NPU-
CYTCTBMM M 3awmLaTh ceda IMYHO (...).

B ctatbe 6 KoHBEHUMM O 3almTe NpaB M OCHOBHbIX
cB06OA, YenoBeKa'® npaBo JIMYHOMO NPUCYTCTBUA B Cy-
[e6HOM pas3bupaTenscTBe 0COO0 He YKa3biBaeTCA, HO
peanusauma npesyCMOTPEHHOrO B HEN paaa MUHUMaSIb-
HbIX MpaB 0GBMHAEMOr0 Ha NPaKTUKE BO3MOXHA B C/iy4ae
(aKTU4EeCKOro nNpUCyTCTBUA OBBUHAEMOro B CyaebHOM
pasbupatenbctBe. IMEHHO B 3TOM MNpPOABAAETCA BTO-
pVYYHOE MECTO MpaBa y4acTus NOACYAMMOro B CyAe6HOM
pasbupaTenbcTBe B psAy COCTaBHbIX 3/1IEMEHTOB MpaBsa
Ha cnpaBeaAnBoe cyaebHoe pasdbupartenbcTeo. 370 npa-
BO fBNSAETCA MPeanoCbUIKOW ANnA 06ecneyeHns apyrux
npas, B YaCTHOCTH, BO3MOXHOCTHU peannsauum npasa Ha
JOnpoc cBuAeTenen, faBLUMX NPOTUB HEro MoKasaHus,
nan npasa 6bITb ycblwaHHbIM. OgHaKo, Tak Kak abco-
NoTHasA 06A3aTeNbHOCTb NPUCYTCTBUA MOACYAUMOro B
cyaebHom pasbupaTenbcTse Aesia 06 beKTUBHO CBA3aHa
C, MArKO roBOps, HEYMECTHOM 3aTAHYTOCTbIO pasdupa-
TeNbCTBa YronoBHbIX Aen, MexayHapoHble npaBoBble
AOKYMEHTbI 00palaloTcs U K BO3MOXKHOCTU CyaebHOro
NpoOM3BOACTBA B OTCYTCTBME NOACYAMMOrO.

7 16 pexkabpa 1966 r.
8 4 Hoabpa 1950 T.
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HomuteT muHuctpos Coseta EBponbl B npegucno-
BMM K Pesontoummn 75(11) “O KpuTepuax, peryampytoLmx
NPOM3BOACTBO B OTCYTCTBME MOACYAUMOro”'® yctaHas-
JIMBaET, YTO BO BCEX C/yyYasaX He AOJIKHO MCKIYaTbCA
ynpoLyeHe NpomM3BoACTBa 6€3 CAyLIaHNM N0 HEKOTOPbIM
npecTynneHnsaM He6ObLUIONM TAKECTU, U MPOBO3riallaeT
clnepytolme KpuTepumn Npon3BoACcTBa B OTCYTCTBUE NOA-
CyAMMOro:

1. Jeno H1 ogHOro iMua He MOXET ObITb paccMoTpe-
HO, €CJI1 O 3TOro OHO 3O MEKTUBHO B TEYEHME Bpe-
MEHM, NO3BOAIOLEr0 eMy ABUTbCA B CyZ, U NOAro-
TOBUTb CBOIO 3aLUMTY, HE BbIJI0 OMOBELLLEHO NOBECT-
KaMW, eC/i1 TONIbKO He ByAeT yCTaHOB/IEHO, YTO OHO
npegHamMepeHHO CTPEMWIOCH M36eaTb MpaBoCy-
avs.

2. [oBeCTKM J0MKHbI YKa3biBaTb Ha MOC/EACTBUA He-
fIBKM 06BMHAEMOro Ha pa3buparTesibCTBO.

3. Horga cyg ycTtaHOBMWT, 4TO O6BUHAEMOMY, KOTOPbIM
He ABW/ICA Ha pasbupaTenbcTBO, GbUia BpyyeHa
(atteint) noBecTKa, OH AOMXKEH pacnopAgUTbCA O
TOM, 4TOObl pPas3dbUpaTenbCTBO ObLIO OT/IOMHKEHO,
€CJ/IN COMTET, YTO JIMYHOE NPUCYTCTBUE OOBUHAEMO-
ro ABNAETCA 06A3aTe/IbHbIM MW ECJIM €CTb OCHOBA-
HWA nonaraTb, YTO Y HEr0 BO3HUKAW MPENATCTBUA
NS ABKU.

4. [leno oGBMHAEMOro He [JOJ/IHKHO paccMaTpuBaTbCs
B €ro OTCYyTCTBME, EC/IN BO3MOKHO U KenaTesibHO
nepeHecTn pasdbupaTenbCTBO Ha TEPPUTOPUIO ApY-
roro rocygapcrsa WM 06patUTbCA C 3anpocoM O
Bblgave.

5. Horga aeno o6B1HAEMOro paccmarpuBaeTca B ero
OTCYTCTBME, [OKA3aTE/IbCTBA [0/IHKHbI COOMpPaTHCA
06bIY4HbIMM Crioco6amMu, a 3alimTa [0/HKHA UMETb
npaBo BMeWnBaTbCA B 3TOT Npouecc.

6. CypebHoe pelLeHne, MPUHATOE B OTCYTCTBUE 0OBU-
HAEMOro, JOJIKHO ObITb OBEAEHO A0 ero CBeAeHuA
B COOTBETCTBMM C NpaBUIaMKn BPYYEHWUA MOBECTOK
[NA ABKU B Cyfl, U NEPUOS, BPEMEHU 1A 06XKanoBa-
HWA He JOJIKEH HAYMHATLCA paHee, YeM Lo, B OT-
HOLLEHMM KOTOPOro BbIHECEH NPUIOBOP, HE NOJIYYUT
3b(EeKTUBHOIO yBEeAOMJIEHUS O BbIHECEHHOM CY-
[EeOHOM peLLeHMH, ECNN TOJIbKO He BYAeT YyCTaHOB-
JIEHO, YTO OHO HaMEPEHHO CTPEMMIOCH M36emwaTb
npasocyaus.

7. Haxabin, Ybe feno paccmaTpmBanocb B €ro oTCyT-
CTBWE, [JO/IKEH MMETb BO3SMOMXHOCTb O6ManoBaTb
9TO cyfebHoe pelleHue Io6bIMU JOCTYMHbIMU eMy
cpefcTBamMu, ec/iv 6bl OH MPUCYTCTBOBAJI.

8. Jlnuo, aeno Kotoporo 6b1710 pacCMOTPEHO B €ro OT-
CYTCTBME M KOTOPOMY He Oblna BpyyeHa MoBecTHa
B AOJIKHOM W Hagnemrallen popme, JONHKHO UMETb
npaBoBOe CPeACTBO 3aliuTbl, NO3BOAAIOWEE eMy
aHHyMpoBaThb CyAebHOe peLleHue.

® 19 AnBapA 1973 .

B pekomeHgaunn Hommuteta muHmncTtpoB CoseTta EB-
ponbl “O6 ynpouieHnn yronoHoro npasocyans” NeR (87)
18% nposoarnawaetcs, 4To KOMUTET, NPUHUMAnA BO BHKU-
MaHWe, 4TO COBMECTHbIE AENCTBMA MO YCKOPEHMIO U YNPO-
LLEHUIO YrOJIOBHOTrO NPaBOCYAUSA AOMHHbI COOTBETCTBYIO-
WrM o6pasoM yunTbiBaTb TPeGOBaHMA, U3NOKEHHbIE B
4acTHOCTU B cTaTbhAx 5 n 6 EBponeickon KoHBeHumn o
3almTe npaB M OCHOBHbIX CBO6OA Yen0oBeKa, npeanara-
€T, YTOObl rocyAapcTBa-4aeHbl NPefOCTaBUIN BO3SMOMK-
HOCTb CyZam NepBOM MHCTaHLMK paccMaTpuBaTthb Aena u
BbIHOCUTb MO HUM PELLEHWA B OTCYTCTBUE MOACYANMOrO
no Aenam, OTHOCALLMMCA K HETAMKWM NpaBOHapYLIEHM-
AIM, M NPY HA3HAYEHMW HaKa3aHWsA YYUTbIBATb, YTO MNOACY-
AVMBIM B HagerallemM nopsagaxke 6bi1 yBegoMIEH O Bpe-
MEHW cyAebHoro cayLwaH1a n 0 CBOeM 3aKOHHOM npase
NPUCYTCTBUA WM NPUCYTCTBUA B MHOM NMOPAJKE.

K npousBoacTBy B OTCYTCTBME MOACYAMMOro obpa-
WwaeTcA Takxe EBponenckui cya no npasam YesoBeKa
B CBOMX BepaMKTax no pagy aen. He octaHaBnuBasch
Ha no3uumn EBponencKoro cya OTHOCUTENbHO BarKHO-
CTW paccMaTpuBaeMoro rnpasa, OTMETWUM, YTO Cyj ycTa-
HOBWJ, 4YTO “CyaebHoe pa3dupaTesibCTBO B OTCYTCTBME
NOACYANMOro NPUHLUMNNAIBHO HECOBMECTMMO ¢ HOHBEH-
umen (...). (...), 3aKOH JOMKEH CyMeTb MpeaoTBpaTUTb
HeonpasAaHHoe «yaaneHue us npoussogctsa” (Poitrimol
v. France, 31, 35)%. XoTAa 1 B nyHKTe 1 cTatbm 6 06 3TOM
He YNoMWHaeTCs, B LE/IOM U3 3ajay U Luenen cratbun 6
cnepyeT, YTo JIMLO, KOTOPOMY NPeAbABAEHO YroJIOBHOE
06BUHEHWE, UMEET NPaBO y4acTBOBATb B PACCMOTPEHNUU
fena. Bonee Toro, noanyHKThI (€), (d) 1 (e) nyHKkTa 3 ra-
PaHTUPYIOT KA A0MY IULY, KOTOPOMY NpeabsaBAEHO yro-
NIOBHOE 06BMHEHWE, NPaBo “3awmwaTb ceba IMYHO”, “ao-
npawvBaTb CBUAeTenen, AaBLUMX MPOTMB HEro noxkasa-
HWA, WM UMETb NpaBo, YTOGbI 3TUX CBMAETENEN JOMPO-
cunn’, “nonb3oBaTtbcA GecnsiaTHOM MOMOLLBI0 NepeBoa-
4MKa, EC/IM OH HE MOHMMAET A3bIK, UCMO/Ib3YEMbIN B CyE,
WM HE TOBOPUT Ha 3TOM AI3bIKE”, U TPYAHO NPeACTaBUTb,
KaK OH Oy[eT OCyLLeCTBAATb 9TW CBOM nNpasa 6e3 cBoe-
ro npucytcteumaA (Colozza v. Itali?, 27; Monnel and Morris
v. The United Kingdom®, 58; Ekbatani v. Sweden?, 25;
Zana v. Turkey?, 68; TaxmHe cxogHoe ¢ Humun Stanford v.
The United Kingdom?®, 26).

Tem He meHee, EBPONENCKUIA CyA, HE UCK/IIOYAET BO3-
MOHOCTb NPOW3BOACTBA B OTCYTCTBME NOACYAMMOrO M
yCTaHaB/IMBaET AJ/1s TaKMUX CJTy4yaeB OnpefenieHHbIe Kpu-
Tepun. Cya, npexae Bcero, obpaliaeT BHUMaHWe Ha yBe-
[IOMJIEHME HE ABUBLLErOCA B NPOM3BOACTBO O6BUHAEMO-
ro, yctaHaBnuBas, YTo “yBefoMSieHMe O cyaebHoM pas-
6uparenbcTee ABNAETCA (...) OPUAMYECKUM OENCTBUEM,

20 17 ceHTAbpa 1987 r.

21 23 HoAbpsA 1993 r., Application no.14032/88.
2 12 dpespanna 1985 r., Application no.9024/80.
2 15 ceBpans 2005 r., Application no.6841/01.
24 26 man 1988 r., Application no.10563/83.

25 25 Hoabpsa 1997 r., Application n0.18954/91.
% 23 peBpana 1994 r., Application no.16757/90.
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KOTOpOE MMEET TaKoe 3HaYeHNe, KOTOPOe JOJIHKHO COOT-
BETCTBOBATb OMNpPeAe/eHHbIM YCIOBMAM, OTHOCALUMMCA
K ero CywHOCTH 1 hopmMe, KOTopble 6yayT B COCTOAHMU
obecnevnTb aPPHEKTUBHOE OCYLLECTB/IEHNE NpaB 06BU-
HAemoro (...). HeodvupnansbHaa 1 TymaHHas MHGOPMUPO-
BaHHOCTb HegocTaTo4Ha” (T. c. ltalic, 28).%”

EBponencKuii cyg yCTaHOBUA TaKKe, YTO TOr4a, Koraa
BHYTPUrocyAapCTBEHHOE 3aKOHOAATEIbCTBO AOMyCcKaeT
nposegeHne cyaebHoro pasbmparenscTea B OTCYTCTBME
mua, KOTopomy “npeabaBieHO YyronoBHOE OOGBUHEHME”
(...), aTO MU0, KOorga emy CTaHOBUTCA M3BECTHO O Cy-
AebHOM pas3bupaTtenpCcTBe, A0JIHKHO MMETb BO3MOXHOCTb
TOro, YTo6bl PACCMOTPEBLLWIM €ero AeN0 CyA BHOBb 0bpa-
Tnncsa B aTomy aeny (Colozza, 29). Kacasack Hannuumsa aTo-
ro TpeboBaHuA B Cly4ae 0TKasa NoACYAMMbIM OT ABKU B
cypebHoe pasbupaTtenscTsa M npasa 3alumThbl B HeM, EB-
PONENCKWI Cya, yCTaHaBAMBAET, YTO Aare B 9TOM c/lyyae
ANA TOro, 4To6bl TAKOM OTKA3 6bl/1 y4TEH MO cMbic/y HoH-
BEHLMM, OH JOMKEH BbITb HEABYCMbICIEHHBIM U 06ecne-
YeHHbIM MUHUMaJIbHBIMW FapaHTUSIMKU, COOTBETCTBYHOLLM-
MK ero TaxecTu (Poitrimol, 31).

Ocoboe BHMMaHWe EBpONENCKUM cyp yaennn Takxe
obecneyeHuIo Npasa 3aluTbl NOACYAMMOro B C/ly4ae ero
OTCYTCTBUA B CyAeOHOM pa3bupaTtesibCTBe, a KOHKpeT-
Hee — BOMpocy yyacTuA 3awmtHuKa, Cya, B 4acTHOCTH,
YCTaHOBWA, 4TO (...) DaKT HEsIBKU, XOTA U MpUrialleH-
HOro B Hagierallem nopsake 06BUMHAEMOro B Cyf, He
JOMTKEH onpasAbiBaTh JIMLLEHUA NpaBa Ha ydacTue 3a-
WAUTHUKA B Jene, Aaxe B c/lyyae OTCYTCTBUA OObACHE-
HuA (...) (Pelladoah v.28, 40; Lala v. The Netherlands®, 33;
Poitrimol, 34).

O6BMHAEMbIN He NIMLIAETCA MpaBa BOCMO/b30BaTLCA
YCJIyron 3aliMTHMKA /b HA TOM OCHOBaHWM, YTO OH
OTCYTCTBOBaJl Ha CAyLIaHWAX. BbINOAHEHWE 3aKOHHbIX
TpeboBaHWU O MPUCYTCTBUW OBBUHAEMbIX B CyaebHOM
3acefaHnn MOXET ObiTb 06ECNeYeHO UHbIMKU CpeacTBa-
MW, YeM SuLLeHre npasa Ha 3awuTy. (Van Geyseghem v.
Belgium®, 34).

Takum 06pasom, B LLEJIOM M NPeELEeEeHTHON NPaKTUKe
EBponeiickoro cyga, u nosvumm Kommuteta MMHUCTPOB
CoseTta EBponbl Npucyllle COBEPLUEHHO OTpULATeIbHOE
OTHOLLEHWE K NPON3BOACTBY B OTCYTCTBME NOACYAUMOrO.
B HMX, KaK nNpaBuno, B NEPBYIO O4EPEAb aKLEHTUPYETCA
obecneyeHne Npu BO3SMOKHOCTH y4acTUA NOACYAMMOrO B
cypaebHoMm pasbupartesibCTBe U UCKIKYEHUE ero yaane-
HMA 13 npomsBoacTBa. OgHaKo, OfHOBPEMEHHO MPOMUS3-
BOACTBO B OTCYTCTBME MOACYAMMOro paccMaTpuBaeTcs
B KQYeCTBE OZJHOrO M3 XOTA U NPUHUMAEMbIX B KPaUHUX
cllyyasx NpuUeMIEMbIX PeLIeHU Tex NPoGaeM, KOTopble
OOBEKTMBHBIM 006pa3oM BO3HMKAKT B pesysbTaTe 3a-

27 M. AE Canbsus. MpeueneHTbl EBponeiickoro cyga no npasam
yenoseka. ClM6., “lOpnanyeckunii ueHTp-npecc”, c. 558.

2 22 ceHTA6pA 1994 r., Application no.16737/90.

9 22 ceHTAGPA 1994 r., Application n0.14861/89.

0 21 auBapA 1999 r., Application no.26103/95.

AR

TArMBaHUA pasbupaTenbCTB Mo yronoBHbiM aenam. Ho-
HEYHO, BO3MOMXHOCTb NPOM3BOACTBA B OTCYTCTBME NOA-
CyAMMOro He ABNIAETCA M HEe MOXET OblTb aGCONOTHOM
XOTA 6bl NOCTOJIbKY, NMOCKOJIbKY FEHETUYECKM CBA3aHa C
NpaKkTUYECKUM obecneyeHremM npasa Ha cnpasBea/iMBoe
cyaebHoe pa3bupaTenbCTBO.

IV. MpousBoacTBO B OTCYTCTBUE
noACcyAMMOro B yroJioBHO-
npoueccyasibHom npoussopcTee PA

MpucyTcTBHE NOACYAMMOrO B CyAebHOM pasbupareb-
CTBE ABNAETCA BaKHbIM He TOJIbKO AN obecneyeHus
npasa Ha crnpasBeg/nBoe CyaebHOe pa3bupaTenbcTBo,
HO W ANA NOJIHOMO U LLe/I0CTHOrO PacKpbITUA BCEX 06CTO-
ATEeNbCTB Agena. Yyactue B cyaebHoM pasbuparenbctse
paccMaTpuBaeTCA He TONIbKO B KauyecTBe npasa Noacy-
AUMOro, HO U 06A3aHHOCTK nocnegHero. Mpu aTom OHO
B Ka4yecTBe 00A3aHHOCTU UMEET LEeNbI0 06eCcnevnTb ero
peannsaumio B KadyecTtse npasa. He ocTtaHaBnvBasch Ha
TEOPEeTUYECKOM aHanM3e 3TOro B 3HaAYMTENbHOM Mepe
MHTEepecHoro obopoTa, 0TMETMM, YTO y4acTue B MPoums-
BOACTBE B KAYeCTBe Npasa 1 y4acTue B Ka4ecTBe 0653aH-
HOCTW HE UCKYAIOT ApYyr Apyra, Tak Kak U oTCyTCTBUE
KaK 0653aHHOCTb BO BCEX Cayyasax npegycMmaTpuvBaeTcsa
AN1A ONpeAeeHHbIX CNyYaeB, U TO B KpalHKUX CayYasnx.

B pamKax HeGONbLIOro UCTOPUYECKOrO 0630pa OTMe-
TUM, 4YTO MPOU3BOACTBO B OTCYTCTBME MOACYAMMOrO B
Yyro/sI0BHO-MpoLeccyasbHOM MpoM3BOACTBE PecnybamnKkm
ApmMeHuA Bcerga urpano onpeaesieHHyto posb. MNpexae
BCEro OHO MpPUMEHANOCH B cuiy aenctema B [Nepsor Pe-
cnybanke ApMeHuns YrosoBHO-NpoueccyasibHOro yio-
*eHua 1864 roga. NponsBoacTBO B OTCYTCTBUE MOACY-
AVMOro TaKMe 6blJ10 NPeayCMOTPEHO B YTrON0BHO-NPO-
ueccyanbHoM Kopekce CCCP 1961 ropa, ctatba 239
KOTOpOro yCcTaHaB/nBasa, YTo pasdupaTensCcTBo Aena B
OTCYTCTBWE NOACYAUMOro AonycKkaeTca: 1) Korga noacy-
ANMbIY HaxoguTca BHe npegenos rpanny, CCCP mn nste-
raeT ABKM B Cyf; 2) KOrga noAcyAauMbii XoaaTamcTByeT O
paccMOTPEHUN B €ro OTCYTCTBME Aena O TAKOM NPecTy-
NNEeHMK, 3a KOTOPOE B KAYECTBE HaKa3aHWA HEe MOMeT
ObITb HA3HAYeHO AnLweHne cBoboabl. CTaTbs 254 Toro e
HopeKkca gonyckaeTt npogoneHne cyaebHoro pasbupa-
TenbCTBa B OTCYTCTBME MOACYAMMOro TaKie B ciyyae
yAaneHua nocnegHero U3 3ana cygebHbix 3acefaHui 3a
NMOBTOPHOE HapyLUEHWE NopAaKa CyaebHoro saceaHus.

BO3MOMKHOCTb MPOM3BOACTBA B OTCYTCTBME MOACY-
AMMOro npeaycmoTpeHa TaKkke B MogenbHOM yronos-
HO-MNpoueccyasbHOM KoAeKces®! B cnyyae, ecam noacyau-
MbIii U30EeraeT ABKKU B CyA, a TaKHKe NO ero xogaTamcray
no Aenam O NPecTynJeHNAX HE3HAYUTEIbHON UK cpes-
Hel TamecTn. OgHaKo AeNCTBYOWMA YrofoBHO-NpoLec-

81 MpuHAT nocTaHoBneHneMm MernapnameHTcKon Accambnen
rocyaapcTB-y4acTHMKoB CogpymectBa Hesasucumbix [ocy-
papcts, CaHK-lMNeTepbypr, 17 despansa 1996 r.
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cyasibHbI KOAEKC®? B CBOEM NepBOHAYalbHOM TEKCTE
MOJIHOCTbIO OTKasanca OT MAEW MPOU3BOACTBA B OTCYT-
cTBue noacyammoro. OHO 6blsI0 NPEAYCMOTPEHO TOJIbKO
B pe3y/ibTaTe TEeKYLUMX 3aKOHOAATE IbHbIX MSMEHEHWI B
CBAI3U C C/ly4aeM, Korga noacyaumblii yaanaeTca ua 3ana
CyaebHbIX 3acefaHnii 3a HapyLueHWe nopaaKa cygebHo-
ro 3acefaHuva 1 pasdbupartesbCTBO Aesia NPoAo/IKaeTCA
B OTCYTCTBME noacyaumoro. TakK, cornacHo ctatbe 302
YronosHo-npovueccyanbHoro Kogexkca PA cypebHoe pas-
6UpaTebCTBO NPOM3BOAUTCSA C yHacTUEM NOACYAUMOrO,
fIBKA KOTOPOro B cyh o6a3aTesibHa, 3a WMCK/IOYEHUEM
cny4yas, NpeAyCMOTPEHHOro YacTbto 6 ctaten 314.1 TOoro
e Hopekca. A BaxHOe An1e HaCTOALLEro ccneaoBaHus
NosO¥eEeHME YKa3aHHOM cTaTbu cneaytollee: “MoBTopHoe
BocCnpenATcTeBoBaHMWe noacyanMMbiM HOpMaJibHOMY Xoay
cypebHoro sacefaHua Ha OOHOM W TOM e cyaebHoMm
3acefaHnn MW HEBbINOJIHEHME UM 3aKOHHbIX pacrnops-
EHWM NpeacefaTeNbCTBYIOLLErNO B Cy€ ABAAETCA OCHO-
BaHMEM AN1A NPUMEHEHUA CaHKUMK, NpeayCMOTPEHHOM
MYHKTOM 2 4acTu NEepBOM HaCTOALLEN CTaTbM, B Clyyae
KOTOPOM pacCcMOTpeHME Aesia NPOJOIHKaeTCA B OTCYT-
CTBME NOACYANUMOro, OAHAKO MPUroBOp cyAa orsallaeT-
CAl B MPUCYTCTBUW MOACYAMMOrO WM NOC/E OrnalleHus
npuroeopa nepegaeTca emy HesameauMTenbHo”. Tosb-
KO 9TOT BMA, NPOM3BOACTBA B OTCYTCTBME NOACYAUMOro
npeaycMaTpuBaeTCA TaKKe MPOEKTOM HOBOro Yrosos-
HO-npoueccyasbHoro Kogexca PA.

Bo3HMKaeT BOMNPOC, HACKO/IbKO 3TOT BMZ NMPOU3BOA-
CTBa B OTCYTCTBME MOACYAMMOro COOTBETCTBYET MpEa-
CTaBJIEHHbIM BbIlLE €BPOMENCKNM KpuTepuam? Hak Mbl
yHe BUAENN, NMPOU3BOACTBO B OTCYTCTBME MOACYAUMO-
ro gonycKaeTtcs B ABYX, TeEM 60siee KparHUX Cay4asx:
Korga ydactve fiMua HEBO3MOMHO 06ecneynTb OO6bEK-
TUBHO BC/I€ACTBME TOrO, YTO OH CKPbIBAETCA OT OpraHa,
OCYLLECTB/AOWEr0 NPON3BOACTBO, M KOraa JIMLOM YeT-
KO 3asaBieHO 06 OTKase OT npasa y4actus B cyaebHOM
pasbupaTenbcTBe. TO €CTb HEHaA/EXallee NoBeaeHMe
noacyammoro camo no cebe He ABAAETCA 06CTOATESb-
CTBOM, NMPUBOAALLMM K BO3MOMHOCTU MPOM3BOACTBA B
OTCYTCTBMWE NOACYAUMOro. Takoe NoBefAeHWe He MOXET
MMETb 3HAYEHMA TaKKe A/ OLUEHKM OTKasa /auua oT
npasa Ha y4acTtue. [Nogxopg K Tomy dakTy, 4TO B AaHHOM
c/lyyae /MuO CBOMM MOBEAEHMEM CaMO JiMLaeT cebs
BO3MOXHOCTU peasiM3aunmn CBOEro npaBa Ha crpaBef-
nMBoe cyaebHoe pas3bupaTensCcTBo U haKTUYECKHU OTKa-
3blBaeTCA N0/Ib30BATLCA B HaA/1eHaLLeM NOPALKE CBOUM
npaBoM Ha cnpaBeaMBoe cyaebHoe pas3bupaTenscTBo,
He cnegyeT U3 BblABUMHYTOrO EBPOMEMCKUM CyAOM Kpw-
Tepus, COrnacHO KOTOPOMY OTKas OT y4acTWUs [OJIKEH
ObITb YETKMM U HEABYCMbIC/EHHBIM U HE AOJIKEH CNefo-
BaTb M3 ONpPeAeNeHHOro NpPosABAEHUA NMOBEAEHUA fiMua.
YronoBHoO-NpoueccyasbHbll KOAEKC AAA 3TOro ciy4vas
npou3BoACTBa B OTCYTCTBME MOACYAMMOro npeaycmo-

%2 1 mona 1998 r.

TPen TONbKO OAHY AOMONHWUTENBHYIO FapaHTMIO, KaK To:
obasaresibHOE y4acThe 3alUTHUKA B TOM C/yyae, Korga
cypebHoe pasbupatenbCTBO Nocne yaaneHusa noacyam-
MOro 13 3ana Cye6HbIX 3acefaHui NPOAO/IKAETCA B €ro
otcytcTBue (NyHKT 11, yacTb1, ctatba 69 YK PA).

YronoBHo-npoueccyasbHblt  Kogekc PA  Bonpeku
BbILLEPACCMOTPEHHOMY C/ly4al He npegycmoTpen asa
MPUHATBIX B COBETCKOM YrOJI0BHO-NPOLLECCYasIbHOM MPO-
M3BOACTBE U B HACTOsLLee Bpems TaKHe 6osiee pacnpo-
CTpaHEeHHbIX KIaCCUYECKUX BapuaHTa Npou3BOACTBA B
OTCYTCTBWE NOACYAMMOro, OCHOBaHWA KOTOPbIX, KaK Mbl
BMAENN, HALLIN CBOE BbIParKEHWe TaKKe B npeueneHT-
HOM NpaKTuKe EBponerickoro cyaa. Peyb, KOHeYHO, naet
0 NPOM3BOACTBE B OTCYTCTBME ML, U3beraroLlero pas-
6upartenbCcTBa, WM JiMLa, KOTOPOE YETKO 3aABUIO Cyay
06 OTKase OT npaea y4acTus B CyaebHoM pasbupaTesib-
ctBe. [pu aToM, KaKk Mbl BUAENU, MPUYMHA 3TOrO BOBCE
He B TOM, Y4TO YroJIOBHO-MpoLEeccyaibHbl Kogeke PA
cYMTaeT NPUHLMNNANBHO HEMpUemMaeMbIMKU OnpeaeneH-
Hble OrOBOPKM B OTHOLLEHWW NpaBa Ha cnpaBea/MBoe Cy-
AebHoe pa3bupaTenbCTBO B KA4eCTBE NPOABAEHUA NPO-
M3BOACTBA B OTCYTCTBUE nogcyaumoro. [lymaeTcsa, 4to B
3TUX YCNOBUAX NPEAYCMOTPEHHOCTb YKa3aHHbIX CiyvaeB
npou3BoACTBa B OTCYTCTBME MOACYAMMOro CTaHeT Co-
BEPLUEHHO ONpaBAaHHOM, C/IN YYeCTb XOTA 6bl HECKOJIb-
KO W3 TEeOpeTHYECKU OBOCHOBAHHbLIX MONOMMUTENbHbIX
CTOPOH MPON3BOACTBA B OTCYTCTBME MOACYAUMOroO, Kak
TO: MPOM3BOACTBO B OTCYTCTBME MOACYAMMOrO Crocob-
CTBYeT pas3bupaTenibCTBY YronOBHbIX AN B pasyMHbIM
CpOK, Mo3BoOSAeT obecneynTb MpaBo MnoCTpajaBLUero
Ha JOCTYNHOCTb NPaBOCYyAMA U BO3MeLleHue yliepba u
C6/IM3UTb MOMEHTbl COBEPLUEHUA MPECTYN/JEHUA U OCy-
LeCcTB/IeHNA cyaebHOro pasdupartenbCTBa, a TaKHKe UC-
K/to4aeT HeOBOCHOBaHHOE UCTEYEHME CPOKOB AaBHOCTH
n npoyee.*

daKTUY4ECKM OOBEKTMBHAA HEOBXOAMMOCTb NPOU3-
BOACTBa B OTCYTCTBME MOACYAMMOroO B LEIOM 0BYCNoB-
NleHa Heo6XOAMMOCTbIO peasibHOM rapaHTUKM  3almThbl
3aKOHHbIX MHTEpecoB nocTpajasllero, TaK Kak npaso
Ha cnpaBeg/iMBoe cyaebHoe pas3bupaTenbCTBO B Onpe-
AeneHHON Mepe OTHOCUTCA U K noTepnesllemMy. B cBAsn
¢ atum KaccaumoHHbi cyg PA 3adurKcupoBai, YTO KOH-
CTUTYUMOHHAA GOpMyAuMpoBKa “A4aA BOCCTaAHOBJIEHUA
(...) cBOMX HapyLleHHbIX nNpas”’ B OnpefeseHHON mepe
OTHOCMMA M K nocTpajasluemy (a Takxe npasonpeem-
HWKY MNOCTpajasluero) no Yros0BHOMY ey, TaK KaKk
NoCTpajaBLUNiA ABNAETCA TEM JIMLOM, MpaBa KOTOPOro
HapylwalTcA B pesynbTare npectynneHua. [Npu atom
B npeaenbl NpaBOMEPHbIX WHTEPEeCOB nocTpajasLiero
BXOAWT BOCCTaHOBJ/IEHWE MPUYMHEHHOIO emy yliepba,
MOJIHOE PacCKpbITUE OBCTOATENBCTB MPUYMHMBLLETO EMY
yuiep6b AesAHWA 1 BepHas ero yronoBHO-NpasoBan KBasu-

33 HKasakoB A. A. 3ao4Hoe cyfebHoe pa3bupaTenbCTBO YroN0BHbIX
aen. AKA. Ekatepunbypr. 2009, c. 16.
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duKaumA, OCYHAEHNE COBEPLUMBLLENO B €ro OTHOLLIEHWUN
npecTynieHne auua 1 HasHadyeHne emy cnpasea/iMBoro
HaKkasaHuA. OgHOM M3 rapaHTUi obGecrnedyeHus 3TUX UH-
TEepecoB AB/IAETCA NMpPaBO NOTEPMEBLUEro Ha TO, YTOObI
cygebHoe pasbupartenbCTBO MO ero Aesny npoxoguno “c
cobnoaeHMeM Bcex TpeboBaHui cnpaBeaMBoCcTH”. 34

To ecTb cynebHoe pasbupaTensCTBO B OTCYTCTBUE
NOACYAUMOro npegnosiaraeT OroBOPHM B OTHOLUEHMU
npasa Ha cripaBeg/mBoe cy[ebHoe pa3bupare/ibCTBO BO
MUMA cripaBes/inBoro cygebHoro paséupartesibctea. Cqu-
TaeMm, 4TO MPOEKT Yro/s0BHO-npoLeccyaabHOro KogeKca
PA poseH 6bi/1 NpesyCcMOTPETb yKas3aHHbIe C/ly4aun npo-
M“3BOACTBA B OTCYTCTBUE NOACYANMOro B COOTBETCTBUN C
BblllleyHa3aHHbIMH eBpOneﬁCHMMM KPUTEPHUAMU C TaKUM
060CHOBaHNEM.

B cBOEeM OTHOWEHWW K WHCTUTYTY, ABAAIOLLEMYCA
npegmeToM npobsiembl, YrosoBHO-NPOLECCyasibHbIA KO-
Aekc PA He yyen He TONbKO HEOBXOAMMOCTb cbanaHcu-
pOBaHHOM rapaHTMK Npasa Ha crnpasegmBoe cyaebHoe
pasbupaTensCTBO NOACYAMMOro U NOTEPMEBLLErO, HO U
0COBEHHOCTU NPOM3BOACTBA B CyAaxX Pa3HOW MHCTaHLUMK,
He NpegycMOTpeEB B pesy/ibTaTe 3TOr0 TaKKe BO3MOMK-
HOCTb NPOM3BOACTBA B OTCYTCTBME NOACYAMMOrO B anes-
JNAUMOHHOM MHCTaHUMK. TaK, COrnacHoO MyHKTY 23 yacTu
3 ctaTbu 390 YronosHo-npoueccyanbHoro Kogekca PA B
cyaebHom 3acefaHun B ANennsauuMoHHOM cyae B 0643a-
Tes/IbHOM NOPAAKE y4aCTBYIOT (...) NOACYAUMbIN, KOTOPbIN
nogasn NpoTecT, UK ero 3alMTHUK UK 3aKOHHbIM Npes-
CcTaBuTe b, MOAABLUME NPOTECT B 3aLMUTY €ro MHTEPECOB
60O NPOKYPOP, BHECLUWA NPOTECT HE B MO/b3Y MOACY-
AUMOrO.

B npoexkTe HOBOro YronoBHO-MPOLECCYasIbHOIO KO-
fAeKca PA y4acTve y4aCcTHUMKOB Cy40MNPOM3BOACTBA, B TOM
yucsie M NOAABLLEro NPOTECT NOACYAMMOrO, HE CYUTaETCA
06A3aTe/IbHbIM TOJIbKO B YMPOLLEHHOM anesinsumMoHHOM
npousBoAcTBe. A B anes/uIALMOHHOM MPOU3BOACTBE MO
06bIYHOMY MOPAAKY yyacTue vua, NoAaBLIero npoTecT,
o6a3aTesibHO. B cnyyae HeABKKW Hagaexalum o6pasom
yBEAOMJIEHHOr0 JiMua, NoAAaBLUEro NPOTecT, B cyaebHoe
3acefaHue aBaxabl N0 HEYBAXKUTENBHOW NPUYMHE anen-
NAUMOHHBIM NPOTECT OCTaeTcAa 6e3 paccMoTpeHuA (CTa-
TbA 409 npoekTa). [IPOEKTOM B OCHOBY TaKOro peLUeHnst
Mo aHasiormm co ctatber 32 EBponenckor KoHBeHUmn no
CYLLECTBY 3a/10¥eHa Uaesa NacCMBHOIo 0TKasa oT NpoTe-
CTa, COrlacHO KOTOPOM MPOTEecT ocTasnsaeTcA 6e3 pac-
CMOTpPEHUA, eC/iM 06CTOATENIbCTBA NPUBOJAT K TaKOMY
3aK/Il0YEHUIO, YTO NOAATE b MPOTECTa HE HAMepPEH J06u-
BaTbCA paspeLleHmsa CBOero npoTecTa.

3pecb yMecTHO 06paTuTb BHUMaHWe Ha MHOTOKPaTHO
BO3HWKAIOLWMI B MPaBONPUMEHUTENbHOM MPaKTUKE BO-
NpocC, KaK NocTynatb Npu 06CTOATEIbCTBAX COBPEMEHHO-
ro NPaBoOBOro pPeryanpoBaHma B cayyae, Korga nogasLumi

3 Cwm. MMoctaHoBneHve HaccaunornHoro cygja PA no peny
EShD/0097/01/09 Turpana HamansHa ot 28 mapta 2010 r., nyH-
KTbl 18-20.

MPOTECT NOACYAUMbIN YETKO BblparKaeT CBOE HamepeHue
He NpUHUMaTb y4acTue B aneanAaLMoHHOM NPOM3BOACTBE?
Ob6ecneyeHne yyacTvsa B NPOU3BOACTBE MO NEPECMOTPY
cyfebHOro aKTa mua, peaamsyloLero CBoe AUCKPELIMOH-
HOe nNpaBo, C NPUMEHEHWEM €AMHCTBEHHOIO YCTAHOB/IEH-
HOro 3aKOHOM CpefCcTBa — NPOLLECCYaNlbHOrO NPUHYHAE-
HUA ABNSAETCA, MArKo rosops, abecypaom. Henpremnemo
TaKKe npeasiaraeémoe B NPOEKTE PELUEHME C TOYKM 3pe-
HMA peasibHOM U 3 (EKTUBHON peannsauum npasa Ha ne-
pecMoTp CyAe6HOro aKTa, KacatoLeroca mua.

AnennaumMoHHOe OMNpOTECTOBaHWE CyAeOHOro akrta
ABNAETCA [OMOSHUTENBbHOM rapaHTWen 3aluTbl npas
YYaCTHWMKOB CyAONpPOM3BOACTBA, KOTOPOE OHU UCMOJb-
3YHT UCK/OYUTESNIBHO MO CY6BEKTUBHOMY YCMOTPEHMIO.
Ecnn yyecTb TaKKe OrpaHu4YeHHbl XxapaxkTep anenns-
UMK, TO €eCTb, YTO Mpegenbl aneaAUMOHHOIO MPOoU3-
BOACTBA ONpejesnifeT caMm nogarteslb NpoTecTa CBOUM
anennAuMoHHbIM NPOTECTOM, AyMaeM, YTO 6eCCnopHbIM
OyAeT TO, YTO yyacTue NOoACYAMMOro B anesiifuMoHHOM
NPOM3BOACTBE MOMET U HE UMETb TAKOrO e 3HaYeHus,
YTO ero yyactve B pasbupaTenbcTBe Aena B cyae nep-
BOM MHCTaHLUMKW. DTO OO6CTOATENBLCTBO NPUHATO M B EB-
pONencKoM cyge, YCTaHOBMBLLEM, YTO JIMHHOE MPUCYT-
CTBWE MOACYAMMOro B aneALMOHHOM WMHCTaHUUW He
MUMeET (...) TAKOro 3Ha4YeHUA, Kak B NEPBOM UHCTaHLMMU
(Kamasinski v. Austria®, 106; Kremzow v. Austria®, 58). B
9TUX YCJIOBUAX, OCOBEHHO YUMTbIBAA TaKKE AUCKPELMOH-
HOCTb anesiNALUMOHHOro NPOM3BOACTBA U Er0 OrpaHUYeH-
HbIA XapakTep, AyMaeMm, YTO COBEPLUEHHO MPUEMIEMO U
0OBEKTUBHO HEOGXOAMMO MPELYCMOTPEHWE BO3MOMHO-
CTM NPOU3BOACTBA B OTCYTCTBUE NOACYAMMOrO Ha OCHO-
BaHMM YETKOrO BOJIEN3bABEHMA NMLa TaKKe B anenns-
LIMOHHOM MHCTaHLMM.

V. 3aKnyeHue

AHann3 MeXayHapoHbIX NPaBOBbIX AOKYMEHTOB OT-
HOCUTENIbHO NPOU3BOACTBA B OTCYTCTBME MOACYAUMOrO
MO3BONSAET BbIAENUTb CNEAYIOWME OCHOBHbIE KPUTEPUM
NnpaBOMEpPHOCTM 3TOr0 MHCTUTYTA:

1. Hagnexaiiee yBegomieHue NOACYAMMOroO, BHIIO-
yatoLiee B cebs BCe BO3MOMHbIE CpeacTBa Asia obe-
CNeYeHns yyacTma noacyavMOoro B MPOM3BOACTBE.
EBponencKuii cys, HUKOr4a He COYTET CO3BYYHbIM
cMbic/ly HOHBEHLMW MPOU3BOACTBO B OTCYTCTBME
noACyauMOro B Cayyae, Koraa noBecTKM oTnpase-
Hbl, HO HEe NPEeANPUHATbLI BCE HEOOXOAUMbIE MEpbI
ANA BbIACHEHUSA, NpeaHaMepPeHHO N I1Lo M3bera-
€T npaBocyams, U Mepbl N0 06eCnevYeHnto ero Npu-
CYTCTBMA B CyAe.

2. OTcyTCcTBME MNOACYAMMOro B CyaebHOM pasbupa-
TENbCTBE, Jaye B CAyvyae ero npegHamepeHHoro

35 19 pekabpa 1989 r., Application n0.9783/82.
% 21 ceHtA6pA 1993 r., Application no.12350/86.



16 HOHOXK 4/2013

Fesopr BarpacapaH

YK/IOHEHUA, He nNpeaycmaTpuvBaeT OTKa3 OT npasa
Ha 3aWmTy U HE MOXET CTaHOBUTbLCA OCHOBaHWEM
ONA OCyLEeCTBNEHWUA NPOU3BOACTBA B OTCYTCTBUE
NoACYAUMOro, a TaKke 3almTHUKa. bonee Toro, B
c/ly4ae OTCYTCTBMA NOACYAUMOro A41a obecnevyeHns
Nno BO3MOMXHOCTU paBEeHCTBA MHCTPYMEHTOB Npes-
noJsiaraeTcs NoBbILLEHWE NPOLECCYa/IbHbIX BO3MOMK-
HOCTEW 3allUTHUKA.

3. MoacyanMmbI, 3a UCKIOYEHWEM C/yyas, Korga OH
Jan 4eTKMM OTKas OT MpaBa y4acTua B CyaeOHOM
paséupaTenbCTBe, AOMHKEH MMETb NPaBO Ha NOBTOP-
HOe pacCMOTPEeHWe CBOero Aena CyAoMm, paccMo-
TPEBLUMM 3TO AEN0, NOAYYMB TEM CamMbiM BO3MOMK-
HOCTb JOKa3aTeNbCTBa, YTO Ero OTCYTCTBUE HE BbLIO
06YCNOBIEHO HAMEPEHUEM N36EKATb Y4aCTHA.

4. MopCyaUMbIA AONMKEH UMETb MPaBO Ha NEepPecMoTp
CyfebHOro aKkTa, BbIHECEHHOrO B €ro OTCYTCTBME.

3aKoHogaTenbHbl opraH PA npuHUMNWanbHO Co-

4YTA NPUEMSIEMOM U MPUHMMAaA UAel NPOM3BOACTBA B
OTCYTCTBME MOACYAMMOro, He obpaTw/l AOCTaTOYHOro
BHMMaHMA Ha EBPOMNENCKWE KPUTEPUU OTHOCUTESIBHO
npobsembl, B pesyabTaTe Yero npegycMoTpen no cylie-
CTBY HeZOMyCTMMbI BapuaHT NPOM3BOACTBA B OTCYT-
CcTBWE noacyaumoro. [lymaem, 4TO NpoAosKallmecs
cyaebHo-npaBoBble Npeobpa3oBaHUA AOIKHbI BKIOYaTb
TaKKe MHCTUTYT NPOU3BOACTBA B OTCYTCTBME NOACYAU-
MOFO M NPOABAATLCA KaK B UCK/IOYEHUN HEZ0MYCTUMOrO
c/yyas nNpovsBOACTBa B OTCYTCTBME MOACYAMMOro, Tak
M B 3aKOHOZATENbHOM 3aKpernjeHnu AByX AO0MYyCTUMbIX
KNacCUYECKNX BapUaHTOB.
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AHanus
YyroJI0BHO-NpoLeccyasbHOro
3aKoHopaTesIbCcTBa
A3zepb6anpraHcKon Pecny6amKm
CKBO3b NpU3my

«pa3yMHOro CpoKa»

l. BBepaeHue

OaHMM M3 OCHOBHbIX Harpas/ieHuii cyAe6Ho-npaBo-
Bbix pedpopm B AsepbarigmaHcKor Pecriyb/mKe ABAAET-
CA afantaums HayMoHa/IbHOro 3aKOHOAAaTe/IbCTBa K €B-
pornevickum ctaHgapTam C y4eTOM MECTHbIX yc/1oBuid. B
3TOM cJlyHae, HapsAy C OTPareHUeM npaB U OCHOBHbIX
cB060/ 4e/I0BEKA B 3aKOHAX, OCHOBHOM L|€/1bl0 ABJIAET-
CA onpejeneHne [efCTBEHHbIX CPEACTB AJIA UX 3alUUTHI.
CraTbA, npescTaB/ieHHasA Ballemy BHUMaHUIo, nocBALLe-
Ha 3Ha4YeHWIo UHCTUTYTa pPa3yMHOro CpOKa, ero rnpaso-
BbiM OCHOBaM, a TaKHe aHa/n3y CPOKOB, JaHHbIX B yro-
JIOBHO-MPOLECCyalbHOM 3aKoHogaTe/IbcTBe A3epbanij-
JHaHCcKoM Pecrny6inku yepes npusamy pasyMHOro CpOoKa.

Il. 3HayeHue «pa3yMHOro CpoKa» U NpaBoBOe
o6ocHoBaHue

CpoK fABNAETCA OJHUM M3 MPUOPUTETHBLIX BOMPOCOB
npoueccyanbHOro 3aKoHoAaTeIbCTBa, B YaCTHOCTH, OH
nMMeeT 60/1bLIOe 3HAYEHWE C TOUKM 3PEHWUA TOPHECTBA
cnpaBegnmBocTM Ha cyge. Hak oTmevaeTtca B oaHOM
aHrIMACKON MaKCcuMe, «3anosganas CnpaBesMBOCTb —
OTKa3aHHaA cnpaBeaMBocTb» (Justice delayed, justice
denied).

PeweHnne Ne 5 BepxoBHoro cyga AsepbanaraHCKoM
Pecny6aunku ot 30 mapta 2006 roga («O npumeHeHun
nonoxeHun EBponerickort HoHBeHUMW No 3awuTe npas
M OCHOBHbIX CBODOOJA 4YenoBeKka M npeueseHToB EBpo-
MencKoro cyga no npaesam YenoBeKa BO BpeMA Beje-
HWA Cyae6HOro pasbupaTenbCcTBa») CTaso NOBOPOTHLIM
MYHKTOM B peanu3auuu cyaebHO-npaBoBbiX pedopm, U
B 9TOM peLleHMM Gblia JaHa peKoMeHzauusa npu pac-
CMOTPEHWUU CYL,0M YrONIOBHbIX el PYKOBOACTBOBATbLCH,
Hapsaay C BHYTPEHHUM 3aKOHOAaTeNbCTBOM, MEHAyHa-
POAHLIMW KOHBEHLMAMU, B OCOBEHHOCTU MOSIOHEHUAMU
EBponerickolt HOHBEHLMK NO 3almTe npas U OCHOBHbIX
cB060/ YenoBeKa. TaKe 6b110 ONpeaesieHo B Ka4ecTse

' Crapwwuit npenopasatesib Kadeapbl yronoBHoOro npouecca Mo-
nvuenckor Akagemun MuHucTepcTBa BHYTPeHHUX den Asep-
GargaHcKon Pecnybauvku, KanuTaH NOAWUMKM, AMcCepTaHT
LleHTpa cypebHon akcnepTnsbl MuHUcTepcTBa tocTuumnm Asep-
6argaHckon Pecny6amkum

MMNepaTMBHOM HOPMbI, YTO COrlacHO TpeTbeMy ab3aly
BTOPOM YacCTW BbIWEYNOMAHYTOro pelweHus: «B cayya-
AX HapYLIEHWA NpaB 1 cBO6OJ YeNoBEKA U rparaaHuHa
CyAbl, Hapaay C HauMOHaJ/IbHbIM 3aKOHOAATE/IbCTBOM,
TaKHKe JO/HKHbl PYKOBOACTBOBATHLCA NOAOHKEHUAMU HoH-
BEHLMK U B 3TOM C/lyyae, CCblIasChb Ha NpaKkTuKy EBpo-
NenCKoro cyaa no npasam YesloBeKa».

CornacHo yactm nepBoi ctaten 6 ([paBo Ha cnpa-
BEA/MBOE CyAebHOoe pasbupaTenbcTBo) EBponeicKom
HoHBeHUMM No 3awuTe NpaB M OCHOBHbIX CBO6OJ, Yeso-
BeKa oT 1950 roga (aanee nmeHyetcAa Kak HoHBeHUMs),
«Kam bl B cnyyae cnopa 0 ero rpamaHCK1X npasax u
06A3aHHOCTAX WK NPU NPeAbABIEHUA eMy JIH060ro yro-
JIOBHOrO OGBMHEHWS MMEET MpaBO Ha CrpaBefMBOE U
ny6aM4HOE pPasdupaTenbCTBO Aefia B pa3yMHbI CPOK
HEe3aBMCUMMbIM M 6EeCnpUCTPaCTHbIM CYAOM, CO3AaHHbIM
Ha OCHOBaHWM 3aKoHa». [ocne TwaTenbHOro TOoMKOoBa-
HMA JaHHOro nonoxeHusa HoHBEHLMW CTAaHOBUTCA ACHO,
4YTO Pa3yMHbIM CPOK MPUMEHSETCA TOJIbKO K CyAe6HbIM
npoueaypam, CBf3aHHbIM C Yro/oBHbIMKM Aenamun. Opa-
HaKo, COrnacHO HEKOTOpbIM pelleHuaMm EBponeincKkoro
cyfja no npasam YesioBeKa (ganee nmeHyetcA KaK EB-
POMENCKUI Ccya), CTAHOBUTCA M3BECTHO, YTO PasyMHbIM
CPOK KacaeTcs He TONIbKO CyebHOoro atana, HoO U npea-
BapuTENbHOrO paccneposaHusa gena (B dene Jesenepa
npoTve Benbriv EBponencKui cya nocTaHOBWIA, YTO pas-
YMHBbIM CPOK AO0/IEH UCUUCIATLCA C MOMEHTa NpeabsB-
NIEHNA 0B6BUHEHUSA NnLLY)>.

YTO B TAKOM C/slyyae 03Ha4yaeT pa3yMHOCTb cpoka? U
KaK onpeaensalTca ero paMmKM Ha OCHOBE MpeLeeHToB
EBponetickoro cypa?

TwaTteNbHO MNpoaHa/M3pPoBaB MOHATME PasyMHOro
CpOKa, B MepByto o4epeab, Mbl CTAJIKUBAEMCH C BOMPO-
COM 3HaYeHUs TePMMUHA «pPasyMHbI» WU «yKiaablBa-
lolwmica B pasym». B KayecTBe GuIocodcKon Kartero-
pYY TEPMUH «pPa3yMHbIi» NOApPa3yMeBAET CMOCOOHOCTb
cybbeKTa pacnosiaratb BOCNPUATUEM U BECTU HOPMasib-
HYI0 M CO3HaTE/NbHYI0 AEATE/IbHOCTb, @ TaKKe onpeje-
NATb, CUCTEMATU3MPOBATD U BbIABAATL CMbIC/ COAEpIKa-
HWSI BHYTPEHHUX M BHELLHWX CBA3EW BELLEN 1 COObITUIS,

3HauuT, KaTeropus «pasyMHOro» OTHOCUTCA K Cayyaro
MbILLIEHUA OObIYHBIX JIOAEN, WMEKOLWMX HOopMasibHble
U3HEHHbIE YC/IOBUA M CMOCOGHbLIX OLEHUBaTb BELM U
COBbITUA COrNacHO OGbIYHbIM JIOTMYECKMM MpasBuaam, a
He TOJIbKO TeX, KOTOpble 061a4atl0T BbICOKMM UHTEIEK-
ToM. B cuny 9ToM NpuymHbI, KOorga Mbl FOBOPUM «pasyM-
HOCTb», TO B CO3HaHWM YYaCTHMKOB MpoLecca [AO/HKHa
BO3HWKATb MbIC/lb, B KAKOW MMEHHO MaKCUMasbHOM Bpe-
MEHHOM pamKe BOMPOC HaMAEeT CBOE peLLEHME B 3aBUCH-
MOCTW OT C/IO}KHOCTM fieN1a, @ TaKHe OTHOLLEHWA CTOPOH K
aeny v gpyr K gpyry. Cnoso «reasonable» («pasymHbIin»),

2 Deveyer Belgikaya qgarsl, 27 fevral 1980, &44.

8 PabueBa 3.B., Peanmsauma npuHuMna pasymHOCTW B YrosoB-
HOoM npouecce Poccuu, ctp.1 http://www.iuaj.net/book/export/
html/463
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MCMNOJIb30BaHHOE B aHrIMMCKOM BapuaHTe ctatbu 6 HoH-
BEHL MK, B TOSIKOBOM C/I0Bape aHrIMMCKOro A3blKa 03Ha-
4yaeT «COOTBETCTBYIOLLMM JIOTUKE»%,

Hapagy ¢ dnaocodCKMM CMbICIOM pa3yMHOro CpoKa,
ero npaBOBOE 3HA4YeHME W OCHOBbI TaKKe BarKHbl AnA
3aKoHOAAaTeNbCTBA M MPaABOOXPAHUTENbHBLIX OpPraHoB,
KOTOpble ero NpMMEHsAIOT. BB1AY TOro, YTo NOHATHE pas-
YMHOrO CpOKa He AaHO B HaLMOHa/IbHOM 3aKOHOAATe/1b-
CTB€, Mbl, PyKOBOACTBYACH pelwleHnem Ne 5 BepxoBHoro
cyna AsepbanaraHckon Pecny6amkmn ot 30 mapTta 2006
roga, 6yaem cebuiatbCAl Ha npeleaeHTbl EBponenckoro
cyga. B otanume ot YronoBHo-npoLeccyanbHoro KoAeK-
ca AsepbainamaHcKon Pecny6ivKK, MyTeM BHeCeHWs
JOMNO/IHEHUIM U USMEHEHWUI B YTOI0BHO-NPOLIECCYasIbHbIN
KopeKce Poccuiickon ®Depepaumm Ha ocHoBe deaepasib-
Horo 3aKoHa 63-F4 ot 4 maa 2010 roga 6bln1a BBegeHa
cTaThfl 6.1 «Pa3yMHbIM CPOK YroN0BHOIO CyA0NPON3BOA-
CTBa» W, TaKMM 06pa3om, 66110 CHOPMYIMPOBAHO MOHSA-
TUE pasyMHOro CpoKa M YTOYHEHO BpeMsA Hayana u 3a-
BEPLLEHMA 3TOro cpoKa. NTaK, cornacHo TpeTbemy nyH-
KTY 3TOW CTaTbW, pa3yMHbIM CPOK HA4YMHAETCA C MOMEHTa
Hayana OCyLWEeCTBNEHMUA YroJIOBHOrO nNpecnefoBaHus
[0 MOMEHTa NMpeKpaLleHus YyroJIoBHOro npeciiefoBaHus
WM BbIHECEHUA OOBWMHUTENBHOrO MPUroBOpa, a TaKMKe
YYUTBIBAIOTCA TaKWe OBCTOATENbCTBA, KaK npaBoBas U
daKTnYecKasa CIOXHOCTb YrosI0BHOrO aena, noBeaeHue
Yy4aCTHUKOB YroJIOBHOrO CyAOMpPOM3BOACTBA, JOCTATOY-
HOCTb U 3 (PEKTUBHOCTb AENCTBUI Cyaa, MPOKYpopa, py-
KOBOAMUTENS CNeACTBEHHOrO opraHa, ciefoBartens, Ha-
YyasbHUKa noapasgefieHns f03HaHWA, opraHa J03HaHus,
[l03HaBaTe A, NPOM3BOAUMBIX B LLESIAX CBOEBPEMEHHOIO
OCYLLECTB/IEHUA YrO/IOBHOrO npecsefoBaHUA WaK pac-
CMOTPEHMSA YrosI0BHOrO Aena, v obLasa Npoao KUTE b-
HOCTb YroJIOBHOIO CyA0MNPON3BOACTBA.

Hapsgy ¢ onucaHvem nonoxeHui ctaten 6 HoHBeH-
LMK, B YaCTHOCTH, BaXKHOCTU PACCMOTPEHMA Jena B pas-
YMHBIM CPOK M €ro npaBoOBOro TOJIKOBaHWA, BO MHOTMX
peleHnax EBponeMcKoro cyga yKasaHO COAepraHue
npoueccyanbHbIX HapyLLEeHWU Ha HaLuWOHaIbHOM YPOBHE,
a TaKe NyTW BbIXx04a U3 TaKoM cuTyaumm®. HesaBnucumo
OT C/lyy4aeB, onpegeneHHbIx no geny, EBponerickmi cya,
npoBepAA cob0AeHNE NONOKEHUN O pa3yMHOM CpPOKe,
onpepenseT MOMEHT Havana cpoka (dies a quo) u mo-
MeHT 3aBepLueHusa (dies ad quem).

B [ene HetomecTepa npoTue ABCTPUM MOMEHT Havana
pasyMHOro cpoKa 6bln onpefesieH ¢ MOMeHTa NpeabsB-
NeHuA 06BUHEHMA 3ToMy ninuy. CopepaHne 06BUHEHMSA
6b110 06bABNeHO B [ene [leseiriepa npotvsB Benbrum:
«O6bABNeHNe oduLMaNbHBIMW OpraHamMu (opraHamu
YrOJIOBHOIO NPeciefoBaHns) nLy O COBEPLUEHUN KaKo-

4 Oxford advanced learner's dictionary of current English. A.S.
Hornby. Fifth edition. Editor Jonathan Crowther, p.970

5 Neumester v. Austria 27 June 1968, &18; Foti and others (merits)
v. ltaly and Corigliano v. Italy 10 December, 1982, &52 and &34
etc.

ro-HWMGYAb NPECTYNIEHMUA C ero CTOPOHbI UM NPeacTaB-
JleHVe n3BeLLeHMA 06 3TOM CYMTAOTCA NPeLbABIEHUEM
06BMHEHMA»C,

CypnebHbIl npeLeaeHT, CBA3aHHbIM C pa3yMHbIM CPO-
KoM B [lene dununna BepTtnHa-Mypo npotus dPpaHumm,
onpegeneH YeTKUM 06pa3oM. Tak Hanpumep, B peLLEHUN
OTMEYEHO, YTO CPOK, YKasaHHbIM B NEPBOM NyHKTE CTa-
Tbu 6 KOHBEHLMK, UCUMCNAETCA C MOMEHTA OPULMAIBHO-
ro 06BMHEHUA NLA NI C HEOOXOAUMBIX AENCTBUI, HaYa-
TbIX OOBMHUTENBbHBIM OPraHoM A1l TOro, YTo6bl CYMTATb
JIMLLO NOA03PEBAEMbIM B IaHHOM iefie (TO eCcTb C Havana
MPUHATUA COOTBETCTBYHIOLMX Mep)’. Tem cambiM, 3TOT
CPOK HauyMHaeTCcA BO BPEMA NpeaBapuTENIbHOro cneg-
CTBWA [0 paccMOTpeHua gena B cyge. Heobxogumble
AencTBuA (Mepbl) BKIIOYAIOT apecT (3aK/io4eHre) amua,
npeacTaBneHe U3BeLEeHUA B OoduUManbHOM nopagke
O COBEpLUEeHWUM KaKOro-HMbyab npectynneHua (o6bAaB-
NeHVA OGBUHEHUS) UKW MPELABAPUTENIBHONO CNeACTBUSA
(yronoBHOro npectynieHms)s.

MoppiToxmnBaa npeueneHTol EBponerickoro Cygaa,
cBA3aHHble ¢ dies a quo, Mbl MPUXOAMM K 3aKJOHEHMIO
0 TOM, YTO J@aHHOE BPEMSA OT/IMYAETCA OT MOMEHTA Hava-
Jla cpoKa no pasHblM AenaM, KaK yKas3aHo HUKe: MOMEHT
NPUHATUA PEeLLEHUs O Hayale NpeaBapuUTENIbHOrO pac-
cnepoBaHna®; MOMEHT BbIHECEHUA peLleHusA 06 apecTte’?;
MOMEHT BbIHECEHMA PELLEHMA O PO3bICKE!!; MOMEHT daK-
TUYECKOro apecTta mual?; aata npeabaBaeHUA 06BUHE-
HMA NMLY; MOMEHT OTMEHbI MpaBa JiMua Ha HENPUKOCHO-
BEHHOCTb'®; MOMEHT NpeAbsABNEHNA N3BELLEHUA LY O
Havyane npeaBapuTesIbHOro CNeacTBUA WK NpeacTase-
HWA YroNI0BHOIO Aena B cya* n T.4.

OnpepeneHne MOMEHTa 3aBepLUEHUA Pa3yMHOro Cpo-
Ka (dies ad quem) npeactaBnaeTcA 6onee NPocTbiM. Tak
Hanpumep, cornacHo nosvuun EBponeinckoro cyga, 3a-
BEpLUEHME CpOKa B HaUMOHasIbHBIX Npouedypax cosna-
JaeT C MOMEHTOM BbIHECEHUA peLLeHUA CyaoM nocnes-
Hel MHCTaHUuK, paccMaTpuBaloLLMM AaHHOE AeNo'S.

HoHKpeTHbIe KpuTepun AnA onpeaeneHusa pasymMmHOro
CPpOKe B paMKax MOMEHTa Havasia 1 3aBepLUeHns yKasa-
Hbl B NpeuegeHTax. Tak Hanpumep, B [ene ®pugneHae-
pa nNpoTMB ®PpaHLUMU KPUTEPUU, CBA3AHHBbIE C Pa3yMHO-
CTbt0 CPOKa, NPUBELEHDI HUKE:

1. C/IOXHOCTb Aena;

2. NoBejeHne 3aaBUTENS;

& Neumester v. Austria 27 June 1968, &18; Deweer v.Belgium, 27
Februrary 1980, &44.

7 Philippe Bertin-Mourot v.France, 2 August 2000, &52.

8 Hozee v. The Netherlands 22 May 1998, &43; Reinhardt and
Slimane-Kaid v. France, 31 March 1998, &93.

9 Ringeisen v. Austria. 16 July 1971, &110; Motta v.ltaly, 19
February 1991, &17.

10 Boddaert v.Belgium, 12 October 1992, &35.

11 Coeme and others v. Belgium, 22 June 2000, &133

12 Yagci and Sargin v. Turkey, 8 June 1995, &58

3 Frau v.ltaly, 19 February 1991, &14

14 Ficara v.ltaly, 19 Februrary 1991, &14; Adiletta and others v.ltaly,
19 February 1991, &15

® Vernillo v. France, 20 February 1991, &29.
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3. AeNCTBUA COOTBETCTBYIOLEro BNACTHOMO opraHa
(HageneHHoro NOHOMOYMEM NPUHATUA PELLEHNN);

4. PUCKM, KOTOPbIM MOXET ObITb NMOABEPrHYT 3aABU-
Tenb'.

Cuntaem, yto EBponeickuii cyn coxpaHun nNoIHOMO-
yue onpeaenieHna pasyMHOCTU CPOKa, UCTEKLUero AnA
paccMOTPEHNA YrOJIOBHOMO AeNa, UK PeLLeHns no aeny
B pamMKax HauMOHa/bHbIX Mpoueayp, UMEHHO Ha OCHO-
Be aTMx Kputepues ECIMY n obecneumn csoboay ctpa-
Ham-4neHam NPUHATbL BO BHUMaHWE BHYTPEHHUE YCI0BUA
nyTeM HEeYCTaHOB/IEHMA KOHKPETHbIX CPOKOB.

lll. O6wme NoNOHEHUA OTHOCUTEJIBHO CPOKa
B YronoBHO-NpoLleccyasibHOM KOAeKce
A3epb6anpaHcKoii Pecny6/1IMKu n
pa3yMHbIA CPOK

HeBO3MOXHO npeacTaBuTb H6ECCPOYHBIM YrOJ0BHOE
cyponpounssoacTso. OTpameHne CpoKa B 3aHOHe, C Of-
HOM CTOPOHbI, C/TYUT CBOEBPEMEHHON U 3P DEKTUBHOM
opraHvMsauun AeATeNbHOCTU OpraHoB, BEAYLUMX Yroa0B-
HbIA MpoLecc, ¢ APYron CTOPOHbI, CO3AaeT yC0BMA ANA
obecnevyeHuna npas 1 cBO6OA yH4aCTHUKOB npouecca.

MnaBa XXIV YronoBHO-NpoueccyasbHOro KoAeKca
AsepbanaraHcKon Pecnybnuku (ganee MMeHyeTca Kak
YMNK) «CpoKn B yrofioBHOM Cygonpou3BoACTBe» OTpa-
HaeT o6Lme NoNOKEHNA OTHOCUTESIBHO PasHbIX CPOKOB,
yKa3aHHbIX B 3aKOHE 1 Kacalolwmnxca BCero npotecca.

CornacHo ctaTtbe 202.1 YIK, 3TK CPOKM UCHUCNAKTCA
yacamu, CyTKamu, MecAuamm 1 rogamm. HecmoTpsa Ha To
YTO MCYMCIIEHUE CPOKA HEZENAMM He yKa3aHo B OOLLMX
NONOKEHUAX, TONbKO B ogHoM ctaTbe YIH ncnonb3osa-
Ha amcno3uuma HopMbl. CtaTbA 59.2 rnacuTt: «[1o Tpebo-
BaHWIO AnUa, ONpaBAaHHOrO CyAOM, WAW B OTHOLUEHUMU
KOTOPOro yro/sioBHOE MpecnefoBaHne npexpalleHo: cya
WM CNEeACTBEHHbIM opraH 06s3aH B ABYXHeAesbHbIA
CPOK CO06LWUTL 06 3TOM Ha NPEXHEE UN HbIHELLHEE Me-
CTO ero paboTbl, MECTO y4ebbl, MECTO HuUTeNbcTBa». Cuu-
Taem, 4To aTa HopMa Mo CBOEMY COAEPHAHUIO UAEHTUY-
Ha COOTBETCTBYIOLLEMY NYHKTY CTaTbM 7 (N0 Ha3BaHWEM
«HomneHcauma duM3an4ecKoro M mopasibHOro yuiep6ba,
NPUYUHEHHOTO DU3UYECKUM JiMLAM B pesy/ibTaTe Hesa-
KOHHbIX AEWCTBUIM OpraHoOB A03HAHWA, NpeaBapuUTesb-
HOro CNeAcTBMA, NMPOKypaTypbl U cyga») 3akoHa Asep-
6arpaHckon Pecny6nvkm Ne 610-1Q ot 29 pekabps
1998 roga O KomMneHcaunmn GU3N4ECKOro M MOPasIbHOro
yuiep6a, NPUYMHEHHOrO BU3MYECKUM NiMLLAM B pe3y/bTa-
T€ HEe3aKOHHbIX AEWCTBWUI OpraHoB AO3HaHWA, npejsa-
pUTENBHOrO CNEeACTBUA, NPOKYPaTypbl U CyAa (AaHHbLIN
3aKOH Obl1 NPUHAT 3a aea roga o YIMK), u, kpome Toro,
aTa HopMa gobasnieHa B YINK B Tol dopme, Kakon oHa
COEPHUTCA B 3TOM 3aKOHE.

B ctaTtbe 202 YIK oTpameH TaK¥e cnocob ucuncne-
HWA CPOKOB. TaK HanpuMep, Korga UCUYUCAAIOTCA CPOKU

6 Frydlender v.France[GC], 27 June 2000, &43

BO BpPEMS YrosI0BHOr0 Cyfonpou3BOACTBA, Yac U AEHb,
KOTOPbIMW HaYMHAETCA WCYUC/TIEHWE CPOKA, He MPUHMU-
MarTCA B pacyeT, NMpuUyYeM, Korga CPOKU MCHUCAAIOTCA
[AHAMM, CPOK HaYMHaeTCA B 12 4yacoB HOYM NEPBbIX CYTOK
M UcTeKaeT B 12 4acoB HOYM NOCAEAHUX CYTOK cpoKa'’.
Horpga cpoku ucumcnaioTca mecAuamu U rogamu, CpoK
MCTEKAEeT B COOTBETCTBYIOLMI AeHb NOC/eaHero Mecs-
Lia CpPOKa, a eC/IM HET COOTBETCTBYHOLLErO Y1Cia B 3TOM
MecsLe, TO CPOK UCTEKaET B MOCNEAHNE CYTKU 3TOrO Me-
cAaua.

B uenom, ecnm nctedeHne cpoka He nonagaet Ha pa-
6041 aeHb, TO AHEM OKOHYaHWA CPOKa cyYUTaeTcA nep-
Bbl CAeAyloWmMi 3a TeM pabouunii aeHb'®. Mbl cuutaem,
YTO 3TO MNOJIOXKEHWE 3aKOHa CO3[aeT YCAOBWUA ANA Ha-
pyLleHna npas NoA03peBaeMoro u 06BMHAEMOro nuua.
Ona o6ocHOBaHUA Halel TOYKW 3peHMA LOCTaTOYHO
paccmoTpeTb nonoxenHue YIHK o cpoke 3agepraHus
nogospesaemoro nuua. CornacHo ctatbe 148.4 YIK,
CPOK 3ajepiaHuA noJo3peBaemMoro auua cocTaBnseT
48 4acoB, 1 3TOT CPOK HW B KOEM CJTy4ae HE MOMET ObITb
npoanieH. OgHaKo, MPUMEHMB BbIlEYKAa3aHHYI0 HOpMY,
BbIXOAMT, YTO €C/IM OKOHYaHWe CpOKa He MnonajaeT Ha
paboyni aeHb (Hanpuvmep, nonagaeT Ha BbIXOAHOW WK
NpasfgHWYHbIM JeHb), TO CPOK 3ajepiaHuA cyuTaeTcsA
3aKOHYEHHbIM Ha Creaylownin AeHb, a 3TO O3HayaeT,
4YTO Nogo3peBaemMoe MU0 haKTU4EeCKU NPoBOAUT He 48
4yacos, a 72 yaca B MecTe BpeMeHHOro 3agepmanua. To
}Ke camoe KacaeTcA U 06BUHAEMOrO MLa, OTHOCUTENBHO
KOTOPOro apecT BblibpaH KaK mepa npeceyeHms. bblio 6bi
uenecoobpasHbiM B 6yayLiemM nepecMoTpeTb 3Ty HOpMY
W onpeaennTb ocobble Npasuaa A1A UCHUCIEHUA CPOKa
KacaTe/sIbHO vL, COAEPIKaLLMXCA KaK B MeCcTax BPEMEH-
HOro 3aiepKaHus, TaK 1 B C/IEACTBEHHOM U30AATOPE.

Onsa addeKTMBHOrO obecneyeHua npaB Y4acCTHWMKOB
yronosHoro npouecca ctatba 203 YK npegoctasnaet um
npaBo A/1a obpalleHmsa 3a BOCCTaHOB/IEHWEM CPOKa, Npo-
MyLEeHHOro MK. TaK Hanpumep, CornacHo aToW cTaTbe,
CPOK, NPOMYLUEHHbIM BO BPEMA YroN0BHOrO CyAonpous-
BOACTBA MO YBAXKUTENbHOM NPUYMHE, MOMKET ObITb BOCCTa-
HOBJIEH MOCTaHOB/IEHNEM OpraHa, OCyLLECTBAAIOLLErO yro-
JIOBHbIM NpoLece, No XxogaTancTBy WM NPoCcLoe 3anHTe-
pecoBaHHOro sivua. Kpome Toro, ecim CpoK 06xanoBaHus
MOCTaHOB/IEHUSI OpraHa, OCYLUECTBAAIOLIErO Yros0BHbIN
NpoLLeCC, UCTEK, UCMOIHEHWE 3TOr0 MOCTAHOB/IEHUA MO-
HeT BbITb MPUOCTAHOB/IEHO NO X0AAaTaUCTBY UM NPOCLOE
YKa3aHHOro /imua Ao paspeLleHusa Bonpoca 0 BOCCTaHOB-
JIEHWMM MPOMYLLEHHOrO cpoKa. CunTaem, 4To AaHHOe NoJio-
KEHWe 3aKoHa ABNAETCA OOHMM U3 ONTUMa/IbHbIX CPEACTB
ana adbderTMBHOro obecneveHms npas 1 ceobos Yenose-
Ka 1 rpamaaHnHa ¢ TOYKW 3pEHUA CPOKOB.

7 CTOMT HamoOMHUTb, Y4TO cornacHo ctaTtbe 7.0.35 YIK, HouHoe
BpEMSA 03Ha4aeT € 22 4acoB BeYepa No MECTHOMY BPEMEHU [0 7
4yacos yTpa.

18 Azarbaycan Respublikasi Cinayst —Prosessual Macallasi, 2000,
Baki, Qanun nasriyyati, madds 202.3., sah.166
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XOTA NOHATME pPasyMHOro CpoKa He MCMONb3YETCA B
rnase XXIV YMNK «CpoKu B yronoBHOM CyZOMNpOM3BOJ-
CTBe», a TaKXe B APYruX MOJIOKEHUAX, CBA3AHHBIX CO
CPOKOM, Mbl BUAWM MPaBOBbIE HOPMbI, rAe NPAMO WU
KOCBEHHO OTpararoTca ero TpeboBaHuna. Tak Hanpumep,
B ctatbe 48 YINK «O6ecneyeHne GbICTPOTbI NPOM3BOA-
CTBa NO YrONOBHOMY AE/y» YCMaTpWUBalOTCA 3/IEMEH-
Tbl pasdyMHoro cpoka. CornacHo nepBOMy MyHKTY 3TOM
cTaTbu, NPOM3BOACTBO MO YrON0BHOMY Mpec/iiefA0BaHuUIo
JOJNIKHO 6bITb Ha4aTo (dies a quo) 1 oKoH4YeHo (dies ad
quem) [Jo3HaBaTefneMm, C/iefoBaTeNieM, MPOKYPOPOM
WK CyIOM B CPOKM, NPEAYCMOTPEHHbIE HACTOALLMM KO-
[EKCOM, TaKUM 06pa3oM, 4Tobbl 06ecneyYnTbL CBOEBpe-
MEHHOEe NoJlyYeHWe U MUCCefoBaHUe A0Ka3aTeNbCTB U
JMuam He AaTb YPe3MepHO AOAr0 NPeabABAEHUMA UM
06BWHEHMA, PpACCMOTPEHUA fena U BOCCTAHOBIEHUSA Ha-
PYLUEHHbIX Npas’®.

Bo Bpema pasbupartenscTtBa No YyroaoBHOMY Aefy B
YrOJIOBHO-MPOLIECCYa/IbBHOM 3aKOHOAATEIbCTBE COO/IO-
AeHne CpPOKOB U BbINOJIHEHWE MMEHHO onpeaesieHHbIX
06A3aHHOCTEN B TeYeHWe [JaHHOro CpoKa onpepens-
I0TCA KaK TpeboBaHWA K opraHy, BefyLleMy YroJIoBHbIN
npouecc?®. K Tomy e, 3T0 067a3aTeNIbCTBO (CO60AeHNE
CpoOKa) OTHOCUTCA He TOJIbKO K cyay (OHO BO3naraeTca Ha
cypa cornacHo ctatbe 6 KOHBEHUMM), HO U K fo3HaBaTe-
N0, CNefoBaTeNto M NPOKypopy2L.

IV. 3Ttanbl yronoBHOro npouecca u
pa3yMHbIA CPOK

Co pgHA nocTynneHns nHhopMaLnmM O COBEPLUIEHHOM
WM TOTOBALEMCA MPECTYN/JeHNM MNpoBOAATCA 6Gonee
[ABYXCOT npoLeccyasbHbIX AEUCTBUM CIOXHOro Xapak-
Tepa B Lensax npeaBapuTesibHOro cneacTsma U paccmo-
TpeHua gena B cyge. HoHeuHo, BegeHue aTuUX AENCTBUA B
6eccMCcTEMHOM NopAaKe, 6e3 pa3fgeneHns Ux Ha YacTu m
aTanbl, He TO/IbKO He CO34acT BOSMOXHOCTH BbINOAHATL
06A3aHHOCTH, CTOALWME Nnepes NpaBoCyamneM, HO U rpy6o
HapyLwWuT TpeboBaHNA CBOEBPEMEHHOIO U 3P(EKTUBHO-
ro obecneyeHua npas U cBOGOA Y4aCTHMKOB MpoLecca.
MoaToMy yronoBHbIM NPOLECC AeNUTCA Ha aTanbl Ha OC-
HOBE Cepbe3HbIX KPUTEPUEB, ONPELENEHHbIX B MPaBOBOM
nuteparype. OTW KpUTEPUM TaKOBbl: KawablM aTan fon-
EH MMEeTb HE3aBMCHMMYIO Lie/Ib U 3a[a4K; pasHblil 06beM
KpUTEPUEB AN YY4ACTHUKOB; NPOLECCyasbHble CPOKMU;
pasnuMyvMe B npoueccyasibHbIX OTHOLUEHWAX; MepeveHb
NPUHUMAEMbIX PELLEHUIM U COCTaBAAEMbIX JOKYMEHTOB?2,

% Azarbaycan Respublikasi Cinayat —Prosessual Macallasi, 2000,
Baki, Qanun nagriyyati, madds 48.1., 48.1.1., 48.1.2., sah.29.
Mbl HANOMHWAKW, YTO ONpeAeneHnUa TOro e CoOAEepHaHUa BCTpe-
yalTcA B Aenax, paccMoTpeHHbIx EBponeiicknum Cyfom B CBA3K
C HapyLleH1eMm cTaTbu 6 KoHBeHLMM.

20 Azarbaycan Respublikasi Cinayat —Prosessual Macallasi, 2000,
Baki, Qanun nasriyyati, madds 8.0.3., 48.2., sah.10, 29-30.

21 Azarbaycan Respublikasi Cinayat —Prosessual Macallasi, 2000,
Baki, Qanun nasriyyati, madde 48.1., seh.29.

22 BaHgbiwes B.B. YronosHbIM npouecc, O6was n ocobeHHas ya-
ctn, M., 2009, c. 11.

OTanbl YyrosI0BHOro npouecca B Yro/s0BHO-NPOLECCY-
aZlbHOM 3aKoHogaTenbcTBe AsepbarigraHcKon Pecny-
6/IMKM He MpefyCMOTPEHbl MPAMO HW B KaKOM HOpMe,
HO B MpaBOBOW JiMTepaType y4YeHble-NPoLeCcCyanncThbl
npodeccop Mwupara [dxadaprynves, B.B.Bangbliwes
n MN.A.JlynuHcKas onpefenvan 6 OCHOBHbIX U 2 UCHII0-
4yuTeNbHBbIX 3Tana yrosoBHoro npouecca®. lNocneposa-
TE/IbHOCTb OCHOBHbIX U UCKJTIOYUTEIbHBIX 3TarnoB yroJioB-
HOro npouecca cnegyouwas: 1) Bo3byHaeHue yrosoBHO-
ro gena; 2) npeaBapuTeNibHOE CNeACTBME M JO3HaHWE
(npeaBapuTensHoe paccnegosaHue); 3) nepegaya gena
B cya (nogrotoBuTesbHaA 4YacTb cyaebHoro pasbupa-
TenbCcTBa); 4) pacCMOTPEHME B CyAe U BbIHECEHUE NPU-
rosopa; 5) cyaonponsBoACTBO B ANENNALMOHHOM CYAE;
6) MCnosIHEHWE NPUroBOPa; 7) CyAONPOM3BOACTBO B Kac-
CaLMOHHOM MHCTaHUMK; 8) cyaonpou3BOACTBO MO HOBbIM
BbISIB/IEHHbIM C/Ty4asM.

Haxpgbin atan yronoBHOro npouecca cam no cebe
MOMXET COCTOATb M3 HECKOJIbKMUX 4acTen Wau 3Tanos.
Hanpvmep, npeasapuTenbHOe paccnefoBaHUe MOMKET
COCTOATb U3 AO3HAHWA W NPEABAPUTENIBHOrO CNeACTBUSA;
paccMOTpeHue B Cyfe — U3 NoAroTOBUTEIbHOMO 3aceaa-
HMA, CyAebHOro paccnefoBaHuA, BbICTYM/IEHWUA CTOPOH,
NMOCNefHEro cnoBa OGBUMHAEMOro SMLA W BbIHECEHMWA
npurosopa. OaHaKo, Npy aHaiM3e 3TanoB Yepes Npusmy
pasymMHOro cpoka Mbl MPYMEM 3a OCHOBY CPOKM, ornpe-
[EeneHHbIe B YroJIOBHO-MPOLLECCYa/IbHOM 3aKOHOAATE/ b-
CTBe 415 BCEro arana, He NpUHUMas B pacyeT 4yacTu 1
aTansl.

OcHOBHOM LEe/blo BO3OYHAEHWS YroJIOBHOMO Aena
ABNAETCA npeaBapuTesibHaa MNpoBepKa OpraHoM yro-
JIOBHOrO NpecfiiefoBaHnAa NOCTYNUBLUEN KPUMUHAIBHOM
WMHOPMaLNK, ONpeaeneHne HanMuusa NPU3HaKoB Mpe-
CTYN/IEHMA W B CAy4ae JOCTATOYHOrO YMcaa OCHOBaHWM
peleHne Bonpoca (MPUHATHE peLleHus) O BO3OYHAe-
HWK yronoBHoro gena. CornacHo ctatbe 207 YIMK, cpok
npeaBapuUTeNbHOr0 paccMoTpeHusa uHdopMauuM o co-
BEPLUEHHOM W/N FOTOBALLEMCA MNPECTYMNAEHUMU, MOCTY-
NMBLLEN OT PUIUNYECKMUX U IOPULNYHECKUX NIULL, & TaKHKE
MHGOPMaLNK, KacatoLenca ero NoJHOMOYUIN U OTPAKEH-
HOM B CPeACTaBX MacCOBOM MHGOPMaLWK, NPEACTaBIEH-
HOM BMeCTE C AOKYMEHTaMM, OnpeaenseTca cieayowmm
obpasom:

1) HemepnieHHO: 3TO NOMIOKEHME 3aKOHA OTHOCUTCA

K Cay4yalo BO36YyHAeHWA YrofIoBHOro aena npoky-
POPOM MO BbIAB/IEHHbLIM MPECTYNJIEHUAM UK haK-
Ty, oTparxeHHomy B cTtatbe 209 YIHK. Cuutaem,
4YTO 34eCb TEPMUH «HEMEAJ/IEHHO» COOTBETCTBY-
€T MPUHLMNY pasyMHOro cpoka v nogpasymeBaeT
BO30YHAEHWE YyroaoBHOIoO gena 6e30 BCAKMX OMo-

2 Miraga Coefarquliyev. Azerbaycan Respublikasinin Cinayat
Prosesi, Darslik, Qanun nasriyyati, 3-cli nasr, Baki, 2008, sah.19;
BaHngbiwes B.B. YronosHbi npouecc, O6was 1 ocobeHHas ya-
ctn, M., 2009, c.12; MN.A.JlynuHcKkaa N.A. YronoBHo-npoLeccy-
anbHoe npaBo Poccuiickon Pepepaumm, y4ebHUK, 2-oe nspa-
Hue, M., Hopma, 2009, c. 26-28.
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34aHui B HEOT/IOKHOM MopAaKe (TO eCTb B Ka-
HOOM c/lydae He nosgHee 24 yacoB). BoisBneHHoe
NpecTyrnieHne o03HavyaeT MpecTynaeHue, CoBep-
LEHHbIE JIMLLOM, YKa3aHHbIM BUHOBHbBIM B NEpPBO-
HavyasbHOM WMHGOPMAaLMK NPU OY4EBUAHBIX 0BCTOSA-
TenbcTBax®.

2) 3 pHA unn 10 gHeN: 3TOT CPOK NpeaHa3HaveH ann
NPOBEPKU AOMNOJIHUTENILHON MHDOPMaLMK B HEOO-
XOAMMbIX cly4asax (OCMOTP MecTa cobbITUA, B3ATUE
noKasaHui NocTpajaBLIero, CBUAETENEN U T.4.) U
(haKTUYECKU ABNAETCA AOCTATOYHbIM AS1A onpeje-
JIEHUA HAIMYMA NPU3HAKOB NPECTYMN/IEHWA B NPOUC-
LweaLemM cobbiTUM;

3) 20 aHeW: JaHHbIM CPOK NPUMEHSAETCA B C/ly4ae He-
06X0AMMOCTM MHEHMA 3KcnepTa AJ1A MPOBEPKM No-
cTynuBwen nHdpopmaumn. OgHaKko, cornacHo cra-
Toe 207.4 YK, no Bo36yaeHWA yroaoBHOMO gena
3anpeLiaeTca NpoBegeHWe APYrux CNeacTBEHHbIX
OEeNCTBUN, KpOME OCMOTpa MecTa NPOUCLLECTBUA.
MNpuHMMaA BO BHMMaHue TOT GaKT, YTO HasHade-
HWE W MPOBELEHME IKCNEPTU3bl ABNAETCA Cnef-
CTBEHHbIM AENCTBMEM, B TAKOM C/ly4ae BO3HUKAeET
npoTMBOpeYne mexay ctatber 207.1.2 1 cTaTber
207.4. Bo nsbexaHne TaKoro poga npoTMBOPEYMH
B 6yaylwiem npegnaraem B 3aKOHe, HapAgy ¢ OCMO-
TPOM MecCTa, NPefyCMOTPETb TaKKe HOPMY, MO3BO-
NIAOLLYI0 NPOBOANTL SKCMEPTMU3Y A0 BO3OYHKAEHWA
YronoBHOro gena.

4) 30 pHeii: Npy pacCMOTPEHMM NOCTYNUBLLEN MHDOP-
Mauum 3TOT CPOK MPUMEHSETCA B C/lydae HeobXxo-
AVMOCTU NPOBEPKU AEATENIbHOCTU HOPULNYECKOTO
JiMua C UCNOMb30BaHWEM CMeLUabHbIX 3HaHWI B
061aCTH HayKK, TEXHUKW, UCKYCCTBA U ApYrux Npo-
eccuoHanbHbIX 061acTeN (MK ayaUTOPCKOM Npo-
BEPKM).

OTOT aTan 3aBepLlaeTca NPUHATUEM pPEeLLeHns O BO3-
Oy AEHUM YrONOBHOIO fieNa, faBas TeM caMblM Havyano
aTany npeaBapuTenbHOro paccnegoBaHuA. CornacHo
ctatbe 7.0.22 YIK, npegBaputensHoe paccnegoBaHue
npeacTasnaeT cobor AocyaebHOe NPON3BOACTBO MO Yro-
JIOBHOMY fiefly B BUAE NpeaBapuTENIbHOrO CNeACTBUA U
JO3HaHUA.

CpoK npoBegeHns fosHaHus 10 gHer, n aTOT CPOK
He MOMeT 6bITb NpoAseH B Nto6oM cayyae. B oTanume
OT NpeABapuUTENbHOro CNeACTBUA, CPOK JO3HAHUA UC-
4YUCNAETCA He CO AHA BO3BYHAEHWA YrosoBHOrO Aena,
a C MOMeHTa NocTynjaeHnsa nHbopmMauumn o npecTynie-
HUKW?®, OgHaKo, faxe ecnu npakTudecKne paboTHUKU
CYUMTaKOT TaAKOE MCYMC/IEHME CpOKa W B LENOM Kpa-

24 Azsrbaycan Respublikasi Konstitusiya Mehkemasi Plenumunun
12 yanvar 2011-ci il tarixli «Azerbaycan Respublikasi Cinayat-
Prosessual Macallasinin 293.1-ci maddssinin ve 293.0.4-ci
maddasinin bazi miiddaalarinin serh edilmasina dair» Qarari. 20-
ci abzas

% Azarbaycan Respublikasi Cinayat —Prosessual Macallasi, 2000,
Baki, Qanun nasriyyati, madds 295.1., sah.238.

TKOCTb CpOKa nNpo6aemoi, To Ha camMOM Aene 3To Mno-
JIO¥EeHMEe 3aKOoHa MOJIHOCTbI0 OTBEYaeT TPeboBaHMAM
pa3yMHOro cpoka.

CpoK npepBapuTENIbHOrO CNEACTBUMA  peryavpyeT-
ca ctatben 218 YIMHK, n aToT CPOK McuncnaeTca co gHA
BO30YK/AEHWNA YrO/IOBHOMO Aief1a U 3aKaHYMBaETCA AHEM
nepegayv aena B Cyf Wiu pelleHus O NpeKpalweHum cy-
fonponsBoacTea. epBoHavasibHble CPOKW MpenBapu-
TE/IbHOrO CNEACTBUA ONPEeAENATCA NO KaTeropusam npe-
CTYN/IeHMI: 2 MecAla No NPECTYN/IEHNAM, He NpeacTaBs-
NAWUM 601bLLIOKM O6LLLECTBEHHOM ONacHOCTH, 3 MecAua
Mo NPECTYMNJIEHUAM HEeBONbLUOM TAXKECTHU, 3 MecAua no
TAXKUM NPECTYMNIEHUAM M 4 MecsiLa No 0CoB0 TAKKUM
npecTynneHnsam. CornacHo yro/loBHO-NpoLeccyasbHOMY
3aKoHOZATeNbCTBY, 3TM CPOKWM MOTYT GblTb MPOAJ/EHbI
pELLEHNEM BbILLECTOSALLErO NPOKYpopa COOTBETCTBEHHO
TPy pasa: BBUAY CNOHKHOCTM, 0COBOM CIOKHOCTU U UC-
K/IFOYUTESIbHOM CIOHOCTM YrON0BHOMO Aesa.

3HayeHne M paMKKU C/IOHOCTU, OCOBOM CIOHHOCTH
N UCKJIIOYUTENIBHOM CNOHOCTU peryanpytotea YIK, Ho
Mbl CYMTAEM, YTO 3TU KPUTEPUM HOCHT MPOCTO CTYMEH-
YyaTbli, 9TanHbIM XxapakTep. Tak Hanpumep, ecan nNepso-
HayabHble CPOKM HEeAO0CTaTOYHbl A/ BCECTOPOHHErO,
MOJIHOFO M OGBLEKTUBHOIO paccfefoBaHus Aena, aToT
CPOK nMpozneBaeTcs, NPUHMMAan BO BHUMAHUE KPUTEPUI
CJIOXHOCTW, U €C/IN CPOKM, CBA3AHHbBIE CO C/IOMHOCTHIO,
HefOCTaTO4Hbl B TOM e MOCnefoBaTeNbHOCTWU, CPOK
NpoAneBaeTCA Ha OCHOBE 0COO0M CI0KHOCTU U B C/lyyae
HeLOCTAaTOYHOCTU MOCNEAHErO NPUMEHAETCA KpUTEpUi
WCKJIIOYMUTENbHOM C/IOKHOCTH.

BnonHe ecTecTBEHHO, YTO 3aKOHOAATENILCTBO OMpe-
[eNnfeT KOHeL, CpoKa npeaBapUTENbHOro CNeAcTsvA B
3aKoHoJaTeNbCTBE, TO €CThb €ro Noc/ieHUe CPOKU. TaK
Hanpumep, cornacHo ctatbe 218.10 YIK, B nto6om cay-
Yae npeaBapuTeIbHOE CNeACTBUE AO/TKHO 3aBEPLUNTBCA
He No3gHee 6 MecALEB NO NPECTYNIEHUAM, He NpeacTaB-
NAOWMM GONbLLIOK 06LECTBEHHOM OnacHoCTH, 9 Mecs-
LLeB MO NPEeCTYrJIeHUAM HEOONbLLION TAXecTH, 12 mecs-
LieB MO TAXKKMM NpecTynieHuam 1 18 mecaues no ocobo
TAXKUM NPECTYNNEHUAM.

OnpegeneHve cpoKa npeaBapuUTENbHOro CNeacTBus
Mo KaTeropuAm NPecTynaeHui B 3aKOHO4aTE/IbCTBE CHK-
Taem NO3UTMBHbBIM, TaK KaK OHO HEe NMPOTUBOPEUNT MPUH-
LMy pasyMHOro CpoKa, HO aKTUYECKM CPOK CeacTBUS
B OCHOBHOM 3aBUCHUT He OT KaTeropuu npecTyrnieHun, a
CKoOpee OT cnyyaeB gena. Hanpumep, youmncTeo (npegHa-
MEepPEHHOE YOUNCTBO Ye/I0BEKA) CYMNPYyru U3-3a PEBHOCTHU
Ha rnasax y coceemn ABNAETCA TAXKMUM NPECTYNIEHUEM,
HO ero paccnefoBaHue CCbl1aeTcs Ha 6osiee yao0HbIN 1
KOPOTKWM CPOK B OT/IMYME OT paccrefoBaHusA NpPecTy-
NieHns, He NpeACTaBAALWEro 60/bWON 06LEeCTBEHHOM
0MNacHOCTH, HaNpUMep, KaK Kpama AeHEr Uin COOCTBEH-
HOCTU B 06beMe, He npeBbiwatowem 1000 maHaT (cTaTbA
177.1 YronoBHOro Kogexca).
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CpoKun, npeayCMOTPEHHbIE B 3aKOHOAATE/IbCTBE A/
cypebHoro atana B YroJIOBHOM CYyAOMPOM3BOACTBE,
onpegeneHbl cneayoLmm 06pasom:

1. MogroToBUTENBHBIM 3Tan cyaa — NOATOTOBUTESb-

HOe 3acefaHue NpoBOAUTCA B TeueHue 15 aHel co
[HSl Nepejayun yroioBHOro Aiena B cyg, a cyaebHoe
paccMOTpeHWe fena HasHavaeTca B TeyeHue 15
[AHEW CO AHA NpOBeAEeHWst MOArOTOBUTESIbHOMO 3a-
cepaHua. Tem cambiM, B LLESIOM, MOArOTOBUTENbHOE
3acefaHve cyga (atan nepejayv gena B cypg) 3a-
BepLuaeTcs B TedeHue 30 gHewn.

2. CypebHoe pasbupaTtensCTBO U BblHECEHWE Mpu-
roBopa — 3aKoHOAATENbCTBO He npeaycMmaTpu-
BaeT KaKoe-HWUOYAb MOJIOMEHWE B CBA3U C 3TUM
BonpocomMm. CpoK cyaebHoro pasbupartenscrsa no
YrONOBHOMY Aesy OnpefenseTcA caMum CyaoMm B
3aBMCMMOCTU OT C/IOKHOCTU Aena, Yicna y4acTHU-
KOB W 3MU3040B, TO €CTb PaMKX Pa3yMHOro CpoKa
pacCMOTPeEHUs Aena B Cyfie PeryivpyrtoTcs caMmum
cyaben.

3. MNponsBoacTBO B aneNALMOHHOM MHCTaHLUMK — XKa-
nob6a Ha NpWroBopbl Cyga NepBOM MHCTaHUMMK, He
BCTYNUBLLKE B 3aKOHHYIO CUy, NOJAeTcA B Teye-
HWe 20 gHen ¢ MOMeHTa 06bABEHUA NMPUroBopa,
cyaebHoe pacCcMOTpeHue B anensauuoHHOM Ccyae
HasHavaeTcA B TeyeHue 30 AHeW nocne noctynne-
HWA MaTepuasioB YroJIOBHOrO fiefa B CyA, Toraa Kax
CPOK CyfebHOro paccMoTpeHusa He onpegenseTca
YeTKUM 06pa30M B 3aKOHE M OCTAETCA B KOMMNETEH-
umu1 cyaa.

4. Mpon3BoACTBO B CyZle KacauMOHHOW MHCTaHUMU —
CPOK MoAauM Hasobbl Ha peLleHVe cya anensuu-
OHHOWM MHCTaHLUMU, BCTYNWBLLETO B 3aKOHHYIO CUATY,
TpebyeT makcMmyM 18 mecALeB.

Takum o6pa3om, NpoaHaM3MPOBaB YroJ0BHO-MPO-
LleccyanbHOE 3aKOHOZATeNbCTBO, peryavpyllee Bce
aTanbl YroJ0BHOIO CyAOMNPOU3BOACTBA, MOXHO MPUIATU
K 3aKJ/II0YEHMIO O TOM, YTO CPOKW MPOM3BOACTBA, Ornpe-
[leNeHHble B YroNoBHO-MNPOLIECCyasibHOM KoaeKce Asep-
G6anaraHcKon Pecny6auMKn, NOAHOCTbIO COOTBETCTBYIOT
TpeboBaHWAM NPUHLMNA pasyMHOro CpoKa.

V. 3aKnr4eHue

MoabITOMMBAA HalW PaCCYHAEHUA 4vepe3 npusmy
aHan3a «pas3yMHOro CpoKa» B Yros0BHO-NpoLeccyab-
HOM 3aKoHogaTesbCcTBe AsepbanpraHckon Pecny6an-
KM, MOXHO OTMETUTb CriefytoLee:

1. Hak 1 otmeyveHo B ctatbe 6 HoHBEHLMHU, «pa3ym-

HbIM CPOK» OXBaTbIBaeT HE TO/bKO CyAebHbIM aTan,
HO W aTanbl BO36YKAEHWA YroN0BHOrO Aesa U npesa-
BapuTENIbHOIO pacciefoBaHums.

2. XoTA TpeboBaHWe pasyMHOro CpoKa npsamo He yKa-

3aHO B YroJIOBHO-MPOLIECCYa/IbHOM 3aKOHOZaTe N b-

CTBE, 3/IEMEHTbl Pa3yMHOr0 CPOKa cofeprarcs B
ctatbe 48 YINK «O6ecneyeHne GbICTPOTbI NPOM3-
BOZCTBA MO Yro/I0BHOMY NPEC/IeA0BaHMI0».

. CpoKM, onpefeneHHble B 3aKOHE A/1A 3TaroB yro-

JIOBHOrO MpoLecca, A0CTAaTOYHO ACHbI U OTBeYaloT
TpeboBaHMAM pasyMHOro CpoKa.
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EBponeiickaa HoHBeHUUA no
npaBam 4YesiIoBeKa U NOHATUE
Yro10BHOro 06BUHEHUA B
YyroJsioBHO-NpoueccyasibHOM
KogeKce A3ep6anaaHCKOM
Pecny6nukum

l. BBepaeHue

M3 nepBoti Y4acTu cTaTtbu CTaHOBUTCA M3BECTHO, YTO
WUCKYCTBEHHOE CYHEHUE COAEePHaHUA NOHATUA O6BUHE-
HUA B Yro/0BHO-NpoLeccyaibHoOM KofeHxce A3epbaris-
aHcKou Pecny6anku (ganee nmeHyetca YIK) amwaet
npaBa ONpeAesIEHHY0 rpynmny JmL noJjyd4ats npaBoByHO
rnomoLuyb, npegycmotTpeHHyro YIH, a Taxxe npasa Ha 3a-
LMTY, BK/IKOYAA NpaBo TpeboBaTth Cy[4e6HOro paccmoTpe-
HusA. Bo BTopodi yactu ctaten nccnenyeTca oTpameHue
MOHATUA Yro/IoBHOro 06BMHEHMA B EBponervickori HoH-
BeHLmu o npasam vesoseKra (EKIY) un npaktuka pery-
JIMpoBaHnA gaHHoro Borpoca Esponerickum cygom no
npaBam 4yesoBeKa (ECIY). B nocaegHer yactu ctatbm
npegaaraeTca pelueHne npobieMbl B yro/l0BHO-MPOLEC-
cya/lbHOM 3aKOHOAATe/IbCTBe.

Il. MocTaHoBKa Npo6seMbl — yroJoBHOE
06BHUHEHUE B YrOJIOBHOM U
yrosioBHO-npoueccyanbHOM
3aKoHopgartenbcTBe A3epbanpamHCKOM
Pecny6auku

1. MoHATHe NpecTyn/IeHUA B Yro/IOBHOM
3aKoHogarenbcTBe A3epbaingaHCHON
Pecny61uKu

B ctatbe 14.1 YronosHoro Kogexkca AsepbaingiaH-
ckon Pecny6nuku (panee nmeHyetcsa Kak YH) pgaetcsa
noHaTHe npectynaenus: “flpectynieHnem npusHaeTcsA
BMHOBHO COBEPLUEHHOE O6LYECTBEHHO OnacHoe fesHne
(aevictBue nnn 6e3gerictene), 3anpeLyeHHoe HaCTOALMM
Hozekxcom nog yrpo3ori HakasaHUA”. AsepbargaHcKoe
3aKoHOZaTeNbCTBO MpedycMaTpuBaeT creaytolime yc-
noBusA anA Toro, 4tobbl paccMaTpuBaTb AefHWe KaK
npecTynnexue: 1) obwecTBeHHoe onacHoe gesHue —
CornacHo ctatbe 14.2 YK, He ABadeTca npectynieHnem
AesHne (gericteme nam 6esgencTane), XoTa ¢popmasibHO
M cojepmalyee NpusHaKu KaKoro-mbo fAeAHusA, Npes-
YCMOTPEHHOIO Yro/I0BHbIM 3aKOHOM, HO B CUJly MaJ/l03Ha-
YUTE/IbHOCTH HE NPeacTaBALee 061LeCTBEHHOM onac-

' MarucTpaHT 1-ro Kypca dakrynbteta npasa bakuHckoro ocy-
[apCcTBEHHOro YHUBepcUuTeTa.

HOCTH, TO ECTb HE NMPUYUHMBLLIEE U HE CO3AaBLLEE YrpOo3bl
MPUYMHEHNA Bpeda JIMYHOCTH, OBLYECTBY MM rocyaap-
CTBY; 2) peAHue, NnpeaycMoTpeHHoe B YIro/IOBHOM KO-
Aekce — CornacHo ctatbe 5.1 YK, npectynHocTb fgeAHnsA
(aevictBuA nin 6e34ericTBhA), a TaKKe HaxasaHue 3a
3TO AEeAHUE U UHbIe Mepbl Yro/I0BHO-MPaBOBOIro Xapak-
Tepa OnpeaesIATCA TO/IbKO HacToAwmMm Hogexcom; 3)
coBepLueHue geAHud, byayun BUHOBHbIM; 4) aefHue,
HaKa3lyemoe KaK npecTynjeHue.

2. NoHATHE 06BUHEHUSA B Yro/I0BHO-
npoueccyajibHOM 3aKOHOAaTe/IbCTBE
A3zepb6aiigHaHcKon Pecny6anKu

B ctatbe 7.0.20 YIK pgaetcsa cnepyowee onpegene-
HWe 06BUHeHWA: “ObBUHEeHMe—HacTanBaHue B MoOpPA4-
Ke, ycTaHoBJIEHHOM HacToAWwmM HogeKcom, Ha TOM, 4TO
JIMLO COBEPLUNIIO KOHKPETHOE AEAHME, MPEAYCMOTPEH-
Hoe yrosioBHbIM 3aKoHoMm”. TIOHATUA, onpeaensarolme
06BMHEHME B MpaBOBOM JiMTepaType CTpaH ObiBLIEro
CoBeTtcKoro Coto3a, coCTaBAAT OAHO3HAYHOCTb UMEH-
HO C NOHATMEM O6BMHEHUA B 3aKoHoaaTtesbcTBe. [1po-
LeccyanbHaa AeATeNbHOCTb, KOTOpasa BblABASET (aKT
COBEpPLUEHUA NPECTYNIEHUA AULOM, NMPUBAEYEHHBIM K
Yro/I0BHOM OTBETCTBEHHOCTU, U Ha3HayaeT emy cnpa-
BeA/IMBOE HaKasaHWe, Ha3biBaeTcaA 06BUHEHWEM.? MNog,
OBGBMHEHWEM TMOHMMAaEeTCA HacTaMBaHWe onpeaeseH-
HOroO /iMua Ha COBEPLUEHUU MPECTYNAEeHUA B MOPALKE,
onpeaeneHHOM YrosioBHO-NPOLECCYyaslbHbIM 3aKOHOM,
KOTOpOE HanpaB/fEHO Ha peanv3auuio YrofoBHOW OT-
BETCTBEHHOCTU, OTPaKEHO B MNPOLLECCYa/lbHOM aKTe
NMpOKypopa M opraHa no npeaBapuTesIbHOMY paccre-
[AOBaHWIO UK e B 3aABIEHMM NocTpagasluero amua.?
O6BMHEHME — 3TO AEATENLHOCTbL MOJIHOMOYHOIO opraHa
W WL, HanpaBieHHaA Ha PacKpbITUE NPECTYNIeHNUA, 40-
KasaTeNbCTBO BUHOBHOCTM KOHKPETHOrO /iMua, coBep-
LUMBLUErO MPECTYMJIEHWe, U Cayxawana obecrnedyeHuo
NPaBUIbHOMO peLleHMA CyA0M BOMpPOca OTBETCTBEHHO-
CTW B NpaBuibHOM opme.*

Mcxoas w3 BbIWENPUBEAEHHBIX LMTAT, CTaHOBMT-
CAl AICHO, YTO 3aKOHOAATENbCTBO U NpaBoBas AOKTPUHA
OrpaHM4MBalOT NOHATUE OBBMHEHWA HACTOAHWEM Ha CO-
BEPLLEHMM NPECTYM/IEHNA MW AOKA3aTENbCTBOM JiMLa B
coBepLleHun npectynaenns. NMpobaemHas CTopoHa AaH-
HOro BOMpOCa 3aK/l4aeTcsa B TOM, YTO 3aKOHoAaTe/b-
CTBO 3aHMMaeT UMEHHO TaKylo nosuumto. B pesynbTate
BO3HMKAIOT NPOTMBOPEYUA N NYCTOTbl MEXAY HOPMOM No-
HATUA 0GBUMHEHMA, AAaHHOW 3aKOHOAATENLCTBOM, U ApY-
r’MMn HOpmMamu.

CornacHo ctaTbe 90.1 YIK, B KayecTBe nogospeBae-
MO0 NPU3HAETCA: JIMLO, B OTHOLLEHMM KOTOPOrO MPHHSA-

2 Cefarquliyev M.8., Azarbaycan Respublikasinin cinayat prosesi,
Darslik, Baki, Qanun, 2008, s 17.

8 Valiyev X.R., Dovlat ittihaminin midafie edilmasinin mdiasir
problemlari, Monografiya, Baki, Harbi Nasriyyati, 2012, s 23.

4 HKob6nukosa A.C. YronosHbii npouecc, M., 1995, ¢ 42.
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TO NMOCTaHOB/IEHUE O 3aAEpXaHnn 414 NPeAbABIEHUA
eMy 06BMHEHMA; INLO, 38[EPHaHHOE BBUAY NOJO3peE-
HUA B COBEPLUEHUN NPECTYINIeHUA; MO, B OTHOLLIEHUHN
KOTOPOro MpPUHATO OCTaHOBJ/IEHWE 06 U36paHUn Mepbl
rpecevYeHus, 3a UCH/IIDYEHMEM apecTa, 3asora U fo-
matuHero apecrta. [loHATHe 06BMHAEMOro vua AaeTCcA B
ctatbe 91.1 YMNK: «O6BuHAEMBbIM ripu3HaeTcA pusnye-
CKOE€ /InL0, B OTHOLLEHMM KOTOPOIro caeg0BaTes1eM, npo-
KYpOpOM HJI1 CY[OM NPUHATO NOCTaHOBJEHNE O rpuBJie-
4YeHUn B Ka4ecTBe 06BuHAEeMoro». CornacHo 3aKoHoaa-
TEeNbCTBY, €CNU IMLOo He obnafjaeT cTaTycoM nogospe-
BaeMoro uaM 06BMHAEMOro fiMua U ero gonpawumsaroT
O COBEPLUEHHOM NPECTYNIEHUU, TO OHO HE CYMTaeTCA
06BMHAEMbIM. TaKkue ciyyaum ObiBalOT Ha MpaKkTuke. B
peLwerHnn HoHcTutyymoHHoro Cypa AsepbarigHaHCKor
Pecny6nnku (ganee umeHyerca KC) ot 5 aBrycta 2009
roga «O To/IKOBaHUM cTaTbu 449.2.3 YronoBHo-npowyec-
cyasibHOro Kogexca AsepbarigwaHcKor Pecrny6imku»
oTmeYaeTcA, 4To cornacHo cratee 90.1 YIIH, B Kadve-
CTBE N0A[03PEBAEMOro fNPU3HaKTCA: /L0, B OTHOLIE-
HWUM KOTOPOro NMPUHATO NOCTAHOB/IEHUE O 3afEpHaHmm
A9 PEADBABAEHNA €My O6BUHEHUA, JIMLO, 384EPHaH-
Hoe BBUAY NMOAO3PEHUA B COBEPLLIEHUN MPECTYNeHN;
JIMLO, B OTHOLUEHUU KOTOPOro MPUHATO MOCTaHOB/IEHUE
06 U3bpaHUU Mepbl NPece4eHns, 3a UCK/IIDHeHMeM ape-
cTa, 3asnora u gomaiuHero apecra. CornacHo cratbe
91.1, 06BUHAEMbIM MPU3HAETCA (nan4ecKoe /smLo, B
OTHOLLEHUN KOTOPOro C/1e40BaTeNIeM, MPOKYPOPOM M/In
CY/AOM MPUHATO NOCTaHOB/IEHUE O MPUBJIEYEHMUN B Have-
cTBe 06BMHAEMOro. B 1o BpemA Kak A.MagatoB He 6bi/1
MpH3HaH KakK rnogo3pesBaemoe 1in 06BMHAEMOoe INLO M0
STUM CTaTbAM U BBUAY TOrO, YTO HA/IMYNE COAEPIKAHUA
crates 186.2.2 n 306.1 B ero gesaHusAx He 6bi/10 [OKa-
3aHO B C/I€4CTBEHHbLIX Matepuasiax, B ero OTHOLIEHMM
6bl/1I0 MPUHATO PELUEHUE O MPEKPAaLYEHNN Yro/I0BHOMO
npecnegoBaHna U Cy[ONPOM3BOACTBA MO Yro/I0BHO-
my geny. Takoe pelueHne MOMET ObiTb MPUHATO TOJIb-
KO OTHOCHUTE/IbHO 0[03PEBAEMOr0 U OBBUHAEMOro
smuya. Cam no cebe aToT c/lydal yYKasblBaeT Ha TO, YTO
¢arTnyeckn A.MagartoB 6bis1 B NOJIOHEHUN OJHOMo 13
aTUX Y. HeobxogumMo y4ecTb, YTO COracHoO CTaTbAM
90.7.20, 91.5.30 n 449.2.1 YIIH, n nogospesaemoe, 1
06BUHHAEMOE /inLa MMEIOT NpaBo 06HaoBaTb PELLUEHUA
nan gesncteus (6esnencTBmns) JOHHOCTHbIX /N, BeAy-
LMX Yroa0BHbI¥ npouyecc.®

Mo cyTtu, peweHue, npuHAToe KC OTHOCUTENILHO 3TO-
ro gena, ctajao cnpaBef/iMBbiM peLleHUEM, WMMEIOLLUM
Luenb obecneynTb 3aWmTy npaB M CBOGOA YesioBeKa U
rpaxgaHvHa. o Hawemy MHEeHWIo, Jaxe 3TO pelle-
HWEe He peLIno MOJIHOCTLI AAHHbIM BOMPOC M A0 CUX
nop He YACHEHbl HEKOTOpble HiaHCbl. Tak Hanpumep,
B ynomsaHyToM peweHun HC oTmevaetca, 4to gpyrue

5 Azerbaycan Respublikasi Cinayat-Prosessual Macallasinin
449.2.3-cli maddasinin serh edilmasina dair, 05 avqust 2009-cu
il, http://constcourt.gov.az/decisions/169.

y4aCTHMKU YroJI0BHOrO rnpouecca, BH/IK4YaA cBUAeTe-
JIeH, MMEIOT npaBo 06KasioBaThb PELUeHUA M [eNCTBUA
(6e3aevicTBre) [O/IKHOCTHbBIX /ML OpraHa, BeAyLero
YroJI0BHOE npecsiefoBaHne, B TOM C/ly4ae, ec/im npoje-
JIaHHbIE AEHCTBUA U MNPUHATBIE PELIEHUA 3aTparuBam
6bl MX NPAaBOBbIE Y 3aKOHHbIE UHTEPECHI, MOI/IN HAHECTH
yluep6 npaBam v cBob6o4am, OTParHeHHbIM B HOHCTUTY-
ymmn AsepbarigaHcKon Pecry6/IMKn Uin e yCOMHUTb
obpalyeHue (gocTyr) B cy4.6 DTO pelleHne roBopuTt o
TOM, YTO JiMLA, HE MMeloLMe CTaTyCc NoA03peBaemMoro
WM 06BMHAEMOrO NnLLa, HO MOABEPrHYTbie AOMNPOCY, He
o6napaloT nNpaBoM 0OOXasoBaTb PELEeHUA U LENCTBUA
(6e3pencTBmnA) AOMKHOCTHbIX nu. B aTom cnyyae BO3-
HWKaeT Bonpoc: «ObecneynBaeTca M paso nvua, He
MMeIoLLEero cTaTyc nogo3peBaemMoro Uin 06BUHAEMOrO,
rosly4atb rpaBoBYIO MOMOLYb M 10/1b30BaTbCA MPaBoM
3aiymnTbl, oTpareHHoiM B YIK (ctatea 19 YIIH), a Tak-
e npaBoMm TpeboBaTb pPacCMOTPEHUA B cyhde (cTaTbA
22 YIK)? MoryT an 3t navua TpeboBaTb NpPoOBEAEHUA
cypebHoro pasoduparensctea? MoryT v OHW BOCMNO/b-
30BaTbCA yCayramMu 3almTHUKA 3a rocyfapCTBEHHbIN
cyet?

CornacHo ctatbe 19.4.1 YIK, opraH, ocywecTtsisto-
LMK yrosIoBHBIK rpouecc, 06sa3aH 06ecrneqYnTb CAeAYIo-
LMe npasa rnogo3peBaeMoro uan 06BUHAEMOro: ro/b30-
BaTbCA MOMOLbIO 3ALUMTHUKA [0 3afepaHuA, 3aK/o-
YeHUA Moj CTpaxy nbo, COOTBETCTBEHHO, O NMEPBOro
Aonpoca B KayecTsBe rogo3peBaeMoro man ¢ MOMeHTa
npeawbABAeHUA 06BMHEHNA 06BUHAEMOMY. B TO e Bpe-
msA, cornacHo ctatbe 22 YIK, opraHsl, ocywectsisaowme
Yro/I0BHbI¥ pouecc, 0653aHbl 06ECTeYNUTL MPaBo Ha-
J0ro Tpe6oBaThb NPOBEAEHHUSA CPaBe/IMBOIrO U OTKPbI-
TOro cyfebHoro pasbupare/sibCcTBa B CBA3U C MPeAbAB-
JIEHHbIM emy 06BUHEHUEM W1 C NnpUMeHeHHbIMW B ero
OTHOLLEHMU MEPAaMM TPOLECCYaIbHOrO MPUHYHIEHMA.
Hegonyctmo OTH/IOHEHMe rpaBa TpeboBaHUA Ccyneo6-
HOro pas3bmpatesibCTBa HU 0 Kakok-n6o npuyuHe. [o-
npoc Nnua, He UMEKLLEero cTaTtyc Nogo3peBaemMoro nau
06BMHAEMOr0, NMLWIAET ero npasa, NPegycMOTPEHHOMO B
ctatbe 22 YIK.

Takum obpasom, YIK npegycmatpusaeT npasa, yKa-
3aHHble Hamu Bbile, TOIbKO ANA 10403peBaeMbix Uiv
06BMHAEMbIX JIML. DTO CBA3aHO C TeM, YTO 3aKOHoAa-
TENbCTBO MCKYCTBEHHO CY3WIO COAEPHKAHWE MOHATUA
06BMHeHMA. A pewenne KC ot 5 asrycta 2009 roga «O
TOJIKOBaHMM cTaTbu 449.2.2 YrosioBHO-NpoLeccyasibHO-
ro KogeKkca AsepbarigaHcKon PecnybimMkn» npusHano
Mpaso rpynnbl 1L, yNOMAHYTbIX BbILE, TOJIbKO B OrpaHu-
YeHHOM 0O beEME 06Ha/1I0BaTb PELIEHUA U AercTBuA (6e3-
JeHcTBUA) AO/IHHOCTHbIX JINL.

6 Azerbaycan Respublikasi Cinayst-Prosessual Macallasinin
449.2.3-cli maddasinin serh edilmasina dair, 05 avqust 2009-cu
il, http://constcourt.gov.az/decisions/169



Tabpus MycaeB

HOHOXK 4/2013 25

lll. OTHoweHMe K Npobaeme — yrosoBHOE
o6BuHeHue B EKIMY

1. NMoHAaTHe npectynneHua B EKMNY

CornacHo nepBoi Yactu ctatbu 6 EKIMY, ramgbiwi B
c/ly4ae criopa o ero rpaxgaHCcKuX npaBax M 06A3aHHOCTAX
WM 1PpY NPEeABbAB/IEHUN eMy JIl060ro yYro/ioBHOro 06BuHe-
HUA UMEET MpaBo Ha cripaBea/IMBoOE U NMy6/IM4Hoe pa3bu-
partesIbCTBO Ae/1a B pa3yMHbIH CPOK HE3aBUCHMbIM U 6ec-
MPUCTPACTHbBIM CYL[OM, CO34aHHbIM Ha OCHOBaHMH 3aKOHa.
AnAa Toro 4tobbl BOCMPUHATL 3HAYEHUE U CoAepmaHue
HOPMbI, HEOBXOAMMO OMNpeae/iuTb MOHATUE YroSIOBHOrO
06BUHEHUA. MNOHATMA NpecTynieHna 1 06BUHEHUS, Npea-
ycmoTpeHHble B EKIMY, oTanyatoTea oT Tex, KoTopble AaHbl
B HaLMOHaNbHOM 3aKoHogaTenbcTBe. B pewennn ECIMH
no Aeny Agosbg npotvs Asctpmm (1982) oTmMevaeTca cne-
Jylouee OTHOCUTESIbHO MOHATUA YrOJIOBHOrO OGBUHEHMS:
«OTO BbIpaxeHWe [OJTHHO 6bITb MPUMEHEHO B «HE3aBUCH-
MOM>» MTOHUMaHWH B KOHTEKCTe HOHBEHUMM 1 He rosiarasch
Ha OCHOBbI BO BHYTPEHHEeM 3aKOHOAAaTEe/IbCcTBE».”

HomuTeT no npasam 4enoseKka (panee vMeHyeTcA
KIMY) KOMMEHTMpYyeT NOHATWE NpPEecTynjeHusa cnegy-
owMM obpasom: «llpecTyrnieHne ABIAETCA A[EAHUEM,
HaKasyembIM 0 HaLMOHa/IbHbIM Yro/I0BHbIM 3aKOHaM.
HesaBucumo ot ero onpeaesieHus Bo BHYTPEHHEM 3aKo-
HoAAaTe/IbCTBE, 9TO MOHATHE M0 CBOMM CaHKUMAM OXBa-
TbIBAET TaKME [EAHUA, CYUTAIOLYMECA MPECTYIEHNEM,
a COr/z1acHo Lesn, XxapaKTepy U TAMKOCTH ITUX JEAHWH,
AO/IHHO BbITb NPEAYCMOTPEHO HaKa3aHue».®

B cyne6Hom [ene SHrenb n gpyrue npotus [on1aH-
Ann (1976) Cypa BblABUHY TPEXaTanHoe 06 bACHEHUE MNo-
HATUA NpecTynaeHuna: 1) onpeaeneHme yronoBHoro o6su-
HEHWA BO BHYTPEHHEM 3aKOHOAATENbCTBE; 2) XapaKkTep
npaBoHapyLweHus; 3) xapaKTep BO3MOXHOro HakasaHus
W CTENeHb TAMECTU:

«C 9TOM TOYKM 3PEHUA, Npexae BCero, Hago 3HaTb,
4YTO YCJ/I0BUA, OMPEAeALMNe NPECTYNIeHUEe B paMKax
rpaBoBO¥ CUCTEMbI CTPaHbI-PECTIOHAEHTa, OTHOCATCA
KaK K AUCUMI/IMHAPHOMY rnpaBy, TaK v K yro/1I0BHOMY npa-
BY MJIM B OJHO M TO e BPEMA — K 060MM...

XapaKtep JeAHuA ABJIAETCA (GaKTopoM, HUMErLLMM
60/1bLLIEE 3HAYEHHeE. ..

Ho KoHTpo/ib cy[a aTM He 3aKaHYMBaEeTCA. OTOT KOH-
TPOJIb HOCHUT W/IJIIO3UOHHBIN XapaKkTep B cJ/ly4ae, ec/u
CTerneHb Mepbl HaKa3aHusA, KOTOPYK MOryT rpUMEHUTb
npoTuUB /Mya, He NPUHUMAETCA B pacyeT. B oblyectse,
MPUHUMAIOLLEM BEPXOBEHCTBO 3aKOHa, JIULLEHME CBO-
60461, MPUMEHAEMOE KaK Mepa HaKas3aHWA OTHOCUTCA K
061aCTN «NPECTYNIeHNA» 3a UCK/TIOYEHNEM TeX, KOTO-
pble He MPUBOAAT K 3HAYUTE/ILHOMY YylLepby no ceoemy
cofepHaHnio, CPOKy 1 popMe UCMOIHEHUA.®

7 Adolf v Austria, Judgment of 26 March 1982, Series A. No. 49. §14

8 Communication No. 1015/2001, Perterer v. Austria, § 9.2

9 Engel and others v. Netherlands., Judgment of 8 June 1976,
Series A, No.22; § 82

1.1 OnpegenerHne yroaoBHOro 06BUHEHNA BO
BHYTpeHHeM 3aHOHoAaTe/IbCcTBe

UnTtnpya geno SHrenb v gpyrue npotus FonnaHgmm
(1976):

»,B Aene BbINo/HEeHNA o0b6A3aTebecTBa 3alyuTbl 06-
LeCTBEHHbIX MHTepecoB HOHBEHUMA [aeT NO/IHOMOYUA
CTpaHaM OrnpeAesATh UM COXPaHATb Pas/ingma MEXAy
Yro/10BHbIM U ANCUNITIMHAPHBIM 3aKOHOAATE/IbCTBOM, a
B Lje/IOM MPOBOAMNTL PasrpaHNYUTE/IbHYIO JIMHWUIO MEHIY
HUMW B CJ/ly4ae BbINOJIHEHUA OMNPEAE/IEHHBIX YC/I0BUHI.
HoHBeHuMA faeT no/iHoOMoYue CTpaHe OMnpefesATh Xa-
PaKTeEp NPecTyrnaeHud, OLMOKN MU e [eAHUA, KOTo-
pbl€ HE OTHOCATCA K HOPMaslbHOM AEATE/IbHOCTU Kam/jo-
ro mua B fesie 3aLymThbl npas.

O6paTHbivi BbIGOP 10 CBOEMY MPOGU/I0 OrpaHMYnBa-
ercAa bonee cepbesHbiMM npaBuiaamvu. Eciv rocygap-
cTBa, nognucasiume joroBop, nmesim 6bi BOSMOMHOCTb
camy MpPOBECTH KAACCUPUKALMIO AUCUNIIMHAPHBIX U
YrO/10BHbIX E€AHWI MU [PUrOBOPUTL JINL, COBEPLUMBLLIMNX
«CMeLLaHHbIE» [EAHNA KaK UL, COBEPLUMBLLINX HE rpe-
CTyr/ieHne, a afiMMHUCTPATMBHOE MpaBoOHapyLLIEHNE, TO
AeHcTB1Ee OCHOBHBIX MyHKTOB CTatev 6 u 7 3aBucesio bbl
OT MX cyBepeHHOo¥ Bon. CBObOAa B TaKOH CTENEHU MO-
JHET NPUBECTU K pe3y/ibTaTtaM, MPoTUBOPEYALLMM LieIAM
n HamepeHuAam HoHBeHLmH. 10

Ecnv HaumMoHanbHOe 3aKOHOAATeIbCTBO onpeaenseT
JefiHMe KaK «MNpecTynieHue», TO B 3TOM C/yyae npu-
meHsaeTca ctatba 6 EKMNY 1 gaHHbIM Bonpoc cumTaeTcsa
PELLUEHHbIM Ha MEPBOM 3TaMe «TPEX3TarHOW nupamu-
Abl». HO MOXeT Npon3onTn n obpaTHOE: TaK Hanpumep,
[AefHne MOXET OblTb ONpeaesieHo BO BHYTPEHHEM 3aKO-
HOZaTeNbCTBE HE KaK NPEeCTYNJIeHWe, a Kak agMMHUCTpa-
TMBHOE NPaBOHapYyLLUEHWNE, U B 3TOM Cay4dae byayT npume-
HeHbl Cneayowme 2-aa U 3-bl KPUTEPUM «TPEXITAKHOM
nMpamuapl».

1.2 XapaKTep npaBoHapyLIeHNA

1.2.1 YroaosHoe n gucymnimHapHoe
rpaBoHapyLIeHUsA

Ha atom aTane uccnepyetca TO, YTO MpencTaBnAeT
coboV feaHune: npecTynieHre, agMUMHUCTPaTUBHOE npa-
BOHapyLweHune nan gucumninHapHoe B3biICKaHMe. BTOpOG
npejcTaBAsaeT Co60K XxapaKTep AEAHUA C 60/1e€ TAKKNM
Kputepuem.'' Ecnn o06BUHEHME ABNAETCA YroI0BHbIM,
TOorga HopMma pacrnpoCTPaHAETCA He Ha KaKylo-To onpe-
AEeNIeHHYI0 rpynny, a Ha BCeX, TOrAa Kak HakasaHue npwu-
MEHAETCA B NEPBYIO O4epeab C Lesblo HakasaHmsa.'? Mo

10 Engel and others v. Netherlands., Judgment of 8 June 1976,
Series A, No.22; § 81

1 Weber v. Switzerland., Judgement of 22 May 1990, Series A, No.
177;§ 32

12 Jixi Zhang, Xiaohua Liang., The Scope of Application of Fair Trial
Rights in Criminal Matters — Comparing ICCPR with Chinese Law,
Arts and Social Sciences Journal, Volume 2010: ASSJ-5, p 3.
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OTHOLLEHWIO K 0CO6GOM rpynne AesHWe HanpaBaeHO Ha
60/IbLLYIO YaCTb HACce/IeHUA, U UMEHHO 3TOT noKasaTesb
onpeaenseT yro/oBHbIM XapaKTep TaKoro AefHus; B 0CO-
GEHHOCTH, €CNN NPUHUMATb BO BHUMaHWE ero TAMXECTb.
B cBow o4vepedb, MeHee 3Ha4YMMOe AefiHUE TaKKe He
OCTaeTCA BHE paMOK 6 CTaTbW; YrONOBHOE COAEpHaHue
He TpebyeT cTeneHu TamecTu. MonormeHUa gucuunau-
HapHOro npasa NPUMEHSAINTCA TObKO K Jiuam, OTHOCA-
WMMcA K aucumnamMHapHon cucteme. OpHaKo, yronos-
HOEe NpaBO TaKKe COAEPHMUT 3anpeTbl, NPUMEHAEMbIE K
onpeaesneHHbIM IMLaM: ManoJIeTHUE U COBEPLLEHHOJIET-
HWEe, POAUTENN U MOMEYUTENN, MYHbSA-HEHbI, OhULIEPHI,
rpaxaaHcKue ciyratime n apyrue. B aTom Kputepun He
4MCNO NINL, K KOTOPbIM MPUMEHSETCH OT/IMYUTENbHBIN Xa-
paKTep, a NoKasaTe/lb Ka4ecTBa YJIEHOB CrneLnpuyecKom
rpynnbl COEAUHAETCA C WHTEepecamu, KOTopble 3alu-
LaeT 3aKoH. B [Jesne Srrca EBponeiickas Homueeus no
npaBam YenoBeKa MPUXOAUT K 3aK/IOUYEHUIO, YTO Hapy-
LUeHHaA HOpMa Hanpag/fieHa Ha BOEHHOC/yHallUX 1 OHa
TaK¥Ke o6ycnoBAMBaET onepaummv BOOPYHEHHbIX CUT U
He BAWAET Ha MHTEPECHI ATOro O6LLECTBA, 3alULEHHbIE
YroN0BHbIM 3aKOHOAATE/IbCTBOM. 13

M3yyaa maTepuansl cygebHoro [dena Jemurom npo-
™B MasbTel (1991), MOXKHO NPUATU K 3aK/IKOYEHUIO, YTO
KOrga 3akoH HanpasJ/ieH Ha NpPeaoTBpalLeHNe AEAHUIN CO
CTOPOHbI 0COGOM rpynnbl AKX Knacca (congaT, 3ako-
YeHHbIX, CaHUTapoB M T.4.), 9TO Bonee BCEro KacaetcA
AVCLMIMIMHAPHOIO NpaBa W He oxBaTbiBaeTcA cTaTbei
6.1* Ecnn paccmaTtpuBaemas npasoBad Hopma npume-
HAETCA TOJIbKO K OFPaHUYEHHON rpynne fuL, Hanpumep,
NpeacTaBuUTENAM ONpPeseneHHoM npodeccum, To 3TO 03-
HayaeT, YTo AaHHaA HopMa ABSAETCA HOPMOM He YrooB-
HOro, a gucuunIMHapHoro npasa. OgHaKo, ecav npaso-
BaA HOpPMa MMEET Cuy OOLLEro BANAHWUSA, CKOpee BCEero
9TO — HOPMa Yro/I0BHOr0 Npasa, KoTopaa nognagaeT noja
mMacwTab oxsarta ctaTbM 6. O6bIYHO agMUHUCTPATHB-
HaA caHKUMA UMeeT Lesib obecrneymBatb CO6/II0AEHNE
KOHKDETHbIX HOPM, PEry/MpyroLnx MOBEAEHNE 4Y/IEHOB
KOHKPETHOM rpynbi. e

1.2.2 YrosoBHoe u agMUHUCTpaTMBHOE
rpaBoHapyLLIeHUs

Pasnnune memay yronoBHbIMM AEAHUAMW U aAMWHK-
CTpaTUBHbIMU NPaBOHApPYLUEHUAMU ABAAETCA OOHWM W3
BaXHbIX haKkTopos. OnpeaeneHme 0bLUMX KPUTEPUEB AN
pasnnyma YyroaoBHbIX U aAMUHUCTPATMBHbIX NPaBoHapy-

13 Jixi Zhang, Xiaohua Liang., The Scope of Application of Fair Trial
Rights in Criminal Matters —- Comparing ICCPR with Chinese Law,
Arts and Social Sciences Journal, Volume 2010: ASSJ-5, p 3.

14 Demicoli v. Malta., 27 Judgement of August 1991, Series A, No.
210; § 32-33

* Nula Moul ve Katarina Harbi., 8dalstli mehkeme arasdirmasi
huququ. Insan huquglar hagginda Avropa Konvensiyasinin 6-ci
maddasinin tetbigine dair malumat kitabgasi, Council of Europe,
s 21

6 Weber v. Switzerland., Judgement of 22 May 1990, Series A, No.
177;§ 33

LIEHUI MMEeET B0JbLLOE 3HAYEHWE Ha MpaKTuKe. MHave
onncaHue rocygapcTBOM AeAHUA B 3aKOHOAaTEIbCTBE B
TOM Mepe, Kak OHO TOro }enaeT, co34acT nNpobaembl B
NPUMEHEHMU CTaTbu 6.

Llenb caHKUMKM ABAAETCA NOMOBUHYATBLIM KPUTEPHEM,
KOTOpasa CAY¥WUT TOMYy, 4YTOObl pasnuMyaTb YrosIOBHYHO
caHKUMIo OT agMuHucTpaTuBHon. ECIMY oTmevaeT, 4To
agMWHUCTPATMBHAA CaHKUMA MMEET «KOMMEHCALMOH-
HblM» XapaKTep, TOrga KaK YrosoBHas — «NPEBEHTUB-
HbIM» W «HaKasaTesibHbIM» XxapaKkTep.'” HekoTopble aB-
TOpbl BbIBOAAT Aame 4 KpuTepus, NpUBeAeHHble Hamu
Bbllle, 06aBAAA 3/IEMEHT MO, Ha3BaHMEM «LeJib HaKa-
3aHuA» K CoAepPHaHMIO NOHATUA NpecTynaeHua.® MNoaTto-
My MMEHHO 3TOT KPUTEPUMN — LieNb HAKa3aHWA — CYHUT
AN1A TOro, YTOObl OT/IMYATb YrOJIOBHbIE CAHKLUKW OT YUCTO
aAMMHUCTPATMBHBIX CaHKUMIA. Ecnv nccnegyemoe Haka-
3aHue 3aKNlo4aeTcA He B JIMWEHUK CBOGOAbI AnLa UK
Ha/IM4MK TaKOM OMacHOCTH, a B WTpade, TO cyq obpa-
LWaeT BHMUMaHWe Ha TOT (aKT, HOCUT /I TaKOe HaKasa-
HWE KOMMNEHCALMOHHbIM XapaKTep BBUAY NMPUYUHEHHOIO
yuiepba WM e OHO UrpaeT NPEeBEHTUBHYIO PO/b, UMe-
IOLLYIO Lie/1b NPEAOTBPaTUTbL MOBTOPHOE COBEPLLEHME CO-
OTBETCTBYIOLLErO NpaBoHapyLUeHus. JIMwwb B NociegHeM
c/ly4ae yKasaHHOe HaKa3aHWe MOXET cYMTaTbCA HaKkasa-
HWEM, OTHOCALLMMCA K 061aCTH YyroNoBHOro npasa.'®

Takum 06pasoM, BarHO NPUHATb BO BHUMaHKWeE clieay-
towme aKTopbl B KPUTEPUM BTOPOrO XapaKkTepa npaso-
HapyLleHus:

1. ocnapvBaemoe NpaBoOBOE NPaBWIO HaNpas/eHo Ha
KaKyto-TO 0COBYt0 rpynny naM OHO HOCUT O6LLMIM 3a-
NPeTUTENbHbIV XapaKTep 1A BCEX (CMOTPH, Hanpu-
mep, [eno beHgeHoHa npoTtns PpaHuymm, 24 ¢es-
pana 1994 roga, Cepusa A, Ne284, § 47);

2. B C/lyyae, ecnv npoLecchl onpegeneHbl rocyaap-
CTBEHHbIM OpPraHOM CWJ/IOW MPUHYKAEHWSA, OTpa-
¥EHHOM B 3aKOHe (cmoTpu, beHxam npotms Coeam-
HeHHoro HoponaescTtaa, 10 noHa 1996 roga, § 56);

3. MpaBoOBOE MpaBW/IO MMEET HaKasaTeNbHYl Wau
NPEBEHTUBHYIO Uesb (cmMoTpu, O3TypK npoTtus ep-
maHuu, § 53; beHaeHoH npotme PpaHuymm, § 47);

4. HasHa4yeHWe OnpeAesIeHHOro HakasaHuA 3aBWCUT
OT MecTa HaxOXAeHUA BUHOBHOIO (CMOTpH, BeHxam
npotne CoegnHeHHoro Hoponesctaa, § 56)

5. popma TOJIKOBaHMA CpaBHWUTE/bHbIX Npoueayp B
apyrmx ctpaHax Coseta EBponbl (cmoTpu, O3TypK
npotus epmarmm, § 53).

7 Jixi Zhang, Xiaohua Liang., The Scope of Application of Fair Trial
Rights in Criminal Matters —- Comparing ICCPR with Chinese Law,
Arts and Social Sciences Journal, Volume 2010: ASSJ-5, p 3.

® Nula Moul ve Katarina Harbi., 8dalstli mehkeme arasdirmasi
hiququ. Insan hiquglari hagginda Avropa Konvensiyasinin 6-ci
maddasinin tatbigine dair malumat kitabgasi, Council of Europe,
s 20.

' Nula Moul ve Katarina Harbi., 8dalstli mehkeme aragdirmasi
hlququ. Insan hiquglar hagginda Avropa Konvensiyasinin 6-ci
maddasinin tatbigine dair malumat kitabgasi, Council of Europe,
s 23.
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1.3 XapaKTep v cTeneHb TAHECTH BOSMOHHOIro
HaHxasaHus

Ecnn npumeHeHve cTatbm 6 HEBO3MOMHO, KOrga
Lesib — HaKasaHue, TO ByAeT AeNCTBOBaTb TPETUN Kpu-
TEPUI — «XapaKTep U TAXKECTb HaKasaHusA». XapaKTep
W TAXECTb HaKa3aHWA AalT BO3MOMXKHOCTb ONpeaeuTh,
OTHOCUTCHl /I OB6BUHEHWME K YrONIOBHOMY WM afMUHU-
CTpaTMBHOMY NPaBOHaPYLUEHUIO.

Hak oTmeyaeTcs B umMtaTe 13 cyaebHoro aena dHrens
W apyrux npotme Huaepnanpos:“UcKaodasa Te mepbl, KO-
TOpble HE MPHUBOAAT K NPUYUMHEHNIO CEPLE3HOIO ylepba
10 CBOEMY XapaKTEPY, CPOKY U/ hOPME UCMOSTHEHUSA, B
o6LyecTBe, NPUHUMAIOLLEM BEPXOBEHCTBO 3aKOHa, /INLLIE-
Hne cBo60AbI, MPUMEHAEMOE B KA4ECTBE Mepb! HaKa3a-
HHWA, OTHOCUTCA K yro/ioBHO¥H ob1acty. Cepbe3HOCTb yHa-
3aHHOH pPobieMbl TPEOYET UMEHHO TaKOrO OTHOLLEHMA
CO CTOPOHbI Kaoro rocyfapcTsa Ha OCHOBE [10JI0He-
HUWH, OoTpaMeHHbIX B HOHBEHLMN OTHOCHUTE/IbHO Tpaau-
Umnii M pmsmnydecKori cBoboab! mya. ?°

B cypnebHom [ene Hemn6enn n ®enn npotus Coe-
avHeHHoro HoponesctBa Cyp 3aABWII, YTO JIMLLEHME
npasa /mya Ha npemaeBpeMEHHbIN BbIXO4 Ha cBO6OAYy
B TEYEHUE MoYTHU TPEX JEeT ABJAETCA (aKTOPOM, KOTO-
pbIdi JO/HEH 6biTb MPUHATLIM BO BHUMAaHWE, HECMOTPSA
Jlame Ha T0, 4TO 3TO NpaBo B 3aKOHOAATE/IbCTBE AHI/IUN
paccMaTpuBaeTCA CKOpee KaK MNPpUBUIErvA, Y4em camo
npaBo, TaK KaK OHO CTaHOBUTCA MPUYMHOM MPOA/IEHNA
CPOKa 3aK/Il0YeHWA /uua, B/WMAA TeM CaMbiM Ha cam
CPOK, B TEYEHME KOTOPOro 3aK/IIOHYEHHBIN HAET BbiX04a
Ha cBobogy. ...Hak oTmedaetca B cygebHom [ene OH-
resib u gpyrmne npotuB HugepaaHaos, ctates 6 He npu-
MEHSAETCA KO BCEM C/yHasaM JIMLLIEHUA CBO60AbI. APECT,
MPOAO/IKABLUNICA B TEYEHUE ABYX AHEH, HE cuMmTaeTcA
[OCTaTOYHbIM 471 TOro, YT06bl €ro paccMaTpmBaiu Kak
yro/soBHoe HaKasaHue.?! icxoaa na cyaebHomn NpakTUKK,
npuBeAeM NpPUMEpPbI C/ly4aeB, Korga HakasaHue cuuTa-
€TCSl YrOJIOBHbIM:

1. anuo n1waeTtca cBoboapbl oT 3 A0 4 MecsALEB B pam-
Kax BOEHHO-aAMWHWUCTPAaTMBHOIO npouecca (Jeso
OHrens);

2. NpoAfieHMe cpoKa Bbixoa Ha cBoboay 13-3a byHTa
3aKoYeHHbIX (Leso Hemnbenna n denna);

3. copepaHMe 3aK/II0YEHHOMO MOJ, apecToM Kak Mu-
HUMYM Ha «[10MO/IHUTESIbHbIE» CEMb AHEW B pamKax
avcumnanHapHoro npouecca (Heso 93exa m How-
Hopca);

4. 3aK104EHNE CPOKOM 6osee 0AHOro mMecsua (4e/10
HynpusHoy).??

20 Engel and others v. Netherlands., Judgment of 8 June 1976,
Series A, No. 22; § 82

% Nula Moul ve Katarina Harbi., Sdalstli mehkema aragdirmasi
huququ. Insan huquglar hagginda Avropa Konvensiyasinin 6-ci
maddasinin tetbigine dair malumat kitabgasi, Council of Europe,
s 24

22 Dovydas Vitkauskas, Grigoriy Dikov., Protecting the right to a fair
trial under the European Convention on Human Rights, Council of

Hanunune puvcKa npyUMeHeHMA HaKasaHWsa B BUAE ape-
CTa MOXET caenaTb BO3MOMXHbIM NMPUMEHEHWE CTaTbh 6.
B cynebHom fene SHrenb u gpyrmne npotus Hugepnar-
J0B haKT Ha3Ha4YeHWs B KOHEYHOM CYeTe HaKa3aHusa of-
HOMY U3 3aABUTENEN, KOTOPOE He CYMTaEeTCA ULLIEHNEM
CcBO6OAbI, HE OKa3as1 BAUAHWUA Ha OLEHKY, AaHHYy0 Cyaom,
TaK KaK yKa3aHHbIM XxapaKTep HaKa3aHWs He yMeHbLlaeT
3HaYyeHue peLuaroLLero Bonpoca B aToM gesne.?

He Bce B1abl apecta MOryT CYATATbCA YrO/I0BHbIM Ha-
KasaHueM. Cnegylowme Mmepbl HE CUUTAIOTCA YrOJIOBHbBIM
HaKkasaHuewM:

1. KpaTKOBPEMEHHbBIN apecT (He CBA3aHHbIN C JIULLEHU-

eM cB060Abl) MM ABYXAHEBHbIN CEPbe3Hbli apecT
B BOEHHO-AMCLMINIMHAPHBIX npoueccax (Jesno OH-
rens);

2. MpyHyguTesibHoe YBOJIbHEHWE B 3anac oguuepos-
BOEHHOC/YHALMX B pamMKax BOEHHO-aMUHUCTpa-
TUBHbIX NpoueccoB (Jeso CapanBa ge HapBaibo);

3. 6e30cHOBaTENIbHOE YBOJIbHEHWE C PaboThbl roccy-
HaluMx noj npeasiorom HenpegaHHOCTU rocyaap-
CTBY Ha OCHOBE 3aKOHOAATE/IbCTBA NO HaLMOHab-
HOM 6e3onacHocTH (Jeso Cugabpaca m [#unayta-
ca);

4. HasHa4veHWe wTpada papmauesTy BBUAY €ro amo-
pasbHOro NOBeAEeHMA, NPOUCTEKAOWero U3 Ha-
pylWeHua npaBui LEeHOO6pas3oBaHMA npenapaToB
(deno M. npotns epmaHmu, 1984).24

2. MoHATHe yrosnoBHoro o6s1MHeHunsa B EKMNY

BbipaxKeHus «yronoBHoe 06BUHEHME» U «OBBUHAEMbIM
B COBEPLUEHUM NPECTYMNIEHUA», UCNIONb3YEMbIE B YacTH 3
cTaTbu 6, UMEIT UAEHTUYHOE 3HaYeHWe. B pelleHun ot
27 viioHs 1968 roga B lene HelimencTepa Cyg yxe oTme-
TWJ1, Y4TO C/I0BO «OOBHUHEHME» [JOJTHHO BOCMPUHUMATLCA
B paMKax ero 3Ha4eHus, yKasaHHoro B HoHseHuynmn».2% B
cucteme HoHBEHUMU «OBGBMHEHWE» CYMTAETCA He3aBu-
CHMbIM MOHATUEM W NPUMEHAETCA B HALMOHA/IbHOM Mpa-
BE HE3aBUCUMO OT CMbIC/1a MOHATUA «06BUHEHME». B Cy-
ae6Hom [ene [eseriepa npotvB benbrn Cyp oTmMeTHA,
YTO MOHATUE TEPMUHA «OOBMHEHME» [OMKHO AaBaTbCA
He ¢ PopMasibHOM, a C CoaeprHaTelbHOM TOUYKKU 3peHuns, U
CyZ peKoMeH0Ban paccMaTpuBaTb NPUYUHBI, 06YCI0B-
/iMBalolLiMe BHELLUHWE NPU3HAKW OBBUHEHUA WU peanvu
npoueaypbl BbiHeceHua npurosopa. Hpome atoro, Cya
3aaBw/, 4T0 «O6BMHEHME» — NPeACTaB/IeHUe opurLumnaib-

Europe human rights handbooks, Council of Europe, Strasbourg,
2012,p 19

% Nula Moul ve Katarina Harbi., 8dalstli mehkema arasdirmasi
hiququ. Insan hiquglari hagginda Avropa Konvensiyasinin 6-ci
maddasinin tatbigina dair malumat kitabgasi, Council of Europe,
s 24

2 Dovydas Vitkauskas, Grigoriy Dikov., Protecting the right to a fair
trial under the European Convention on Human Rights, Council of
Europe human rights handbooks, Council of Europe, Strasbourg,
2012,p 20

% Engel and others v. Netherlands, Judgment of 8 June 1976,
Series A, No. 22; § 81
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HO¥H MHGOopMaLMn CO CTOPOHbI MOJIHOMOYHOrO opraHa ro-
CyAapCTBEHHOM B/1aCTH, KOTOPbIN yKa3biBaET, YTO JINLO
COBEpLUNJIO Yro/IOBHOE MPaBOHaPYLLIEHNE WU/ UMEETCA
Ha/im4me BOMpOCOB, KOTOPbIE OKa3bIBalOT CyLECTBEHHOE
B/IMAHWE Ha JaHHOE JIMLO B KA4YecTBe 0O6BUHAEMOro».
OgHako, B fene ot ECIMNY OTKpbITO OTMEYaeT, 4To
Ha/sM4nMe O6BMHEHMA He Bcerga 3aBMCUT OT oduumanb-
HOro AOKymeHTa: «/[lpyrne Buabl Mep, BbiCTynawowue B
KayecTBe MONOKEHNA, UMEIOLLErO CKPbITOE 3HAYeHWe B
onpegenieHHbIX CayyasnX, TaKKe OKasblBalT CYL,EeCTBEH-
HOE BMSHWE TEM e MYyTEM Ha CUTyaLMIO C NOJ03peEBa-
€eMOoCTbt0».2” YTo KacaeTca Takux Mep, MOXHO NPUBECTH
Takue NpUMEpbl, Kak NpeaiioXeHne U NOATBEPKAEHWNE
peLleHneM cyga obbiCKa B JOME /LA WM USBATUA HEKO-
TOpPbIX BELLEW, a TaKKe CHATUA C HEr0 HENPUKOCHOBEH-
HOCTKW.2®
Huxe npuBoaAaTCA NpuMepbl CyYaeB, KOTOPbIE MOTYT
ObITb PaCCMOTPEHbI KaK 0BGBUHEHME:
a) Muo JonpaliMBaeTcA B Ka4ecTBe NoJo3peBaemMo-
ro;
b) Bbigava opaepa Ha apecTt TOro Uan MHOro IMua;
C) NpeaocTaBaeHUe Ly opULManbHOM MHdOopMaLMK
0 HayaJsie YroJIOBHOro npecnefoBaHuA NPOTUB HEro;
d) B cny4yae, ecnun rocygapCTBeHHbIe OpraHbl, paccrie-
JyoLlmnMe TaMOXKEHHbIE NPEeCTYNIeHNs, TPedyoT oT
JiMua NpefocTaB/ieHNa AoKasaTebCTs, U ero 6aH-
KOBCKME CYETbI 3aMOPOKEHDI;
€) ecnu nMuo obpalaeTcs K aaBoKaTty 3a MOMOLLbIO
nocne BO30OYMHAEHUA YroJO0BHOMO JAena npoTuB
HEero, Kak TO/IbKO MOAWUMA NpeacTaBuT MHBOpMa-
LMo NPOTUB vLA B MPOKypaTypy.2®

IV. PeweHune npo6nembl

AHanms, NpoBeAEeHHbIN HaMK B NEPBOM YacTW AaHHOM
cTaTbW, MOKa3bIBAET, YTO UCKYCCTBEHHOE CyHeHWe Mo-
HATMA 06BUHeHnA B YIHK, a TaKkike dopmmpoBaHne no-
HATWA 0GBMHEHWS HE HA OCHOBE acreKTa ero coaepma-
HMA, a popMasibHO, C TOYKM 3peHKUs NpoLeaypbl, MwaeT
onpepesieHHyo rpynny vy, npas, NPpeayCcMOTPEHHbIX ANA
Hux B YTNK. B npaktuke ECIMNY noHATHE 0OBUHEHUA TON-
KyeTcA B 60/1€ee LUIMPOKOM CMbIC/IE U OTHOLUEHWE K JaH-
HoM npobneme BbiparaeTca nyTem npeuegeHTta Cypga.
CTouT TaKke 3aMeTUTb, YTO B COOTBETCTBYIOLLEM YKa3e
npesvaeHTa AsepbangaHckon Pecnybanku gaetca pe-
KoMeHaauua BepxosHomy cyay AsepbarigmaHcKon Pe-

% Nula Moul ve Katarina Harbi., 9dalstli mehkema aragdirmasi
hiququ. Insan huquglari hagginda Avropa Konvensiyasinin 6-ci
maddasinin tetbigina dair malumat kitabgasi, Council of Europe,
s24

27 Fotiv. Italy (1983) 5 European Human Rights Report 313, §52

2 Jixi Zhang, Xiaohua Liang., The Scope of Application of Fair Trial
Rights in Criminal Matters - Comparing ICCPR with Chinese Law,
Arts and Social Sciences Journal, Volume 2010: ASSJ-5, p 5

% Nula Moul ve Katarina Harbi., Sdalstli mehkema aragdirmasi
hiququ. Insan huquglari hagginda Avropa Konvensiyasinin 6-ci
maddasinin tetbigina dair malumat kitabgasi, Council of Europe,
s 25

cny6nuku (ganee nmeryetca BC) n gpyrum cygam Bbic-
e MHCTaHUMKW M3y4aTb npeuepeHTHoe npaso ECMY un
NpUHMMaTb BO BHMMaHue onbIT aToro Cypa. HoHuenuumsa
«yrO/I0BHOrO 06BMHEHUA» W YKa3aHHasA Hamu npobiema
He Hawm oTpameHua B peweHunn BC ot 30 mapta 2006
roga «O npumeHeHun nonoxmeHu EBponerickon Hon-
BEHLMM O 3aluMTe NpaB 1 OCHOBHbIX CBO6OS YenoBeKa 1
npeueneHToB EBponencKoro cyga no npaeam 4YenoBeKa
BO BpeMA CBeplieHuA npasocyausa». o Hawemy MHe-
HUIO, pelLueHne NpobaeMbl Ha 3aKOHOAATE/IbHOM YPOBHE
caMblt ONTUMasIbHBIN BbIGOP.

Mbl He cuyuMTaeM MOMHOCTLIO YAOBNETBOPUTENBHbBIM
ANA Hawero 3aKoHoAaTeNbCTBa MOHATUME OOBUMHEHUA,
faHHoe ECIM. lMpepnaraem chopmynnpoBaTtb MNOHATUE
06BuHeHuA, gaHHoe B YTH, chegyrowm o6pasom:

«OBBUHEHWE O3Ha4aeT cnegylme AencTBus, npo-
BOAMMbIE FOCYAapCTBEHHBIMW OpraHamu TaK, Kak npeg-
YCMOTPEHO YrOJI0BHO-NPOLECCYaibHbIM M OnepaTmB-
HO-PO3bICKHbIM 3aKOHOAATE/IbCTBAMM:

- MPUMEHEHWE YroJI0BHO-NPOLLECCYasIbHON MPUHYAN-

TENbHOM Mepbl NPOTUB NNLE;

- CNeACTBEHHble AEWCTBWSA, MPOBOAMMbIE C LEbIo
onpeaeneHns y4acTus amua B MoAroToBKE UK CO-
BEPLUEHWUM MPECTYIN/IEHNS;

- OnepaTUBHO-PO3bICKHbIE Mepbl, NpeanpuHUMae-
Mbl€ C LeJiblo OnpegeneHns y4acTma amua B noaro-
TOBKE W/IM COBEPLUEHUMN NPECTYMNIEHNS;

- oduumanbHoe WMHPOPMUMPOBAHWE NMLA O APYrvX
CNlydasx, OKa3blBaloLWMX CYLLECTBEHHOE BMAHWE
Ha TO, YTOBbI CYMTATL L0, MOA03PEBAEMbBIM B Mpe-
CTyNieHuy;

- HacTofiHMe Ha TOM, YTO AaHHOEe JINLO COBEpLUNIO
nNpecTynaeHue».

MpennoxeHHOe MOHATME OXBaTblBAeT COAepmaHue
KaTeropum o6BuUHeHUA. [lprMeHeHMe yro10BHO-MPoLeC-
Cya/lbHO#M MPUHYAUTEIbHOM Mepbl OTHOCUTENBHO JiMua
03HayaeT BCe NpoLeccyasbHble NMPUHYAUTENbHbIE MEpbI,
npegycmoTpeHHble B Yacth 4 YIH. To ecTb, ecav ogHa
U3 cnegyrowmx Mep npeanpuHATa OTHOCUTE/bHO Nnua,
TO OHO JOJ/IFKHO CYMTATbCA OOBMHAEMbIM B NpPeCTymnae-
HWW: 3afepraHue; apecT; AOMalUHUI apecT; 3asor; no-
py4YMTENLCTBO, YTOOLI HE nocewaTb Apyrue MecTa; ny-
HOE MNOpYyYMTENbCTBO; MOPYYMTENBCTBO OpraHM3auumu;
nepegaya noj Hag3o0p NoavUuW; nepegavda nog, Haasop;
nepegaya nog Hag30p KOMaHAOBAHUIO; OTCTPaHEeHWe OT
JONKHOCTW.

Mo Hawemy MHEHWIo, 1LO, MPOTUB KOTOPOro MpoBe-
JEHbl cnepywne c1efCTBEHHbIE AEHCTBMA, 0OBUHAET-
€Al B NPECTYMNJIEHMU C YCTIOBMEM, HTO 9TW AENCTBUA ByayT
HanpaBs/eHbl Ha ONpefesIeHne y4acTus YKa3aHHoro mua
B MPECTYN/JIEHNU: JONPOC M OYHAA CTaBKa; OCMOTP; nep-
CoHa/lbHOe obciefoBaHUe; OMO3HaHWe nuua U Bellew;
OObICK U U3BATUE; HAJIOKEHME apecTa Ha MMYLLECTBO;
Ha/l0¥eHMe apecTa Ha noyToBble, TenerpadHbie U apy-



Tabpus MycaeB

HOHOXK 4/2013 29

rme oTnpasBneHusA; nepexsaT pPasroBOpPOB MOCPEACTBOM
NpocC/yLlIMBaHuA TenedoHa U Apyrux yCTPOUCTB, MHDOP-
MaLun U ApYrux AaHHbIX, OTNPaBASEMbIX MOYTOM W APYTU-
MW TEXHWUHECKUMMW CPELCTBAMMU; NPOBEAEHUE SKCMNEPTH-
3bl; B3ATME NPO6 A1A CNeACTBUA; MPOBEPKa NOKa3aHWM
Ha mecTe.

JIMyo, B OTHOLWEHUN KOTOPOro MPUHUMAIOTCA oOrle-
pPaTtnBHO-PO3bICKHBIE MEPBI C Li€/1bl0 ONpPeaeeHNA ero
y4acTus B NO4roTOBKE M/ COBEPLUEHNM MPECTYMIEHNA,
JOMKHO cYMTaTbhCA 06BMHAEMBIM B NpecTynaeHun. Mol
BBOAMM MOHATUE «UMEIOLLME Lefb ONpefeneHus npu-
4aCTHOCTW /iMLA K NOArOTOBKE WM COBEPLLUEHUIO Npe-
CTYnAeHWA» ANA TOro, YTo6bl NOAYEPKHYTb, YTO HE BCE
onepaTMBHO-PO3bICKHbIE Mepbl NPeAnPUHMMAlOTCA B
CBA3K C npecTynaeHnemM. MHorga aTm Mepbl MOTyT 6bITb
npeanpuHATLI C APYron uenbto. Hanpumep, Habawoae-
HWe 3a MLOM, KOTOpOEe MoJasno 3asfB/EHUE Ha 3a4uc-
NleHWe B pAAbl CNeLCcnyk6, HUKaK He HamnpaB/ieHO Ha
BbIAIBJIEHNE €ro MpUYacTHOCTU K KaKOMY-HUOYAb npe-
cTynneHuio. Takoe HabogeHne MMeeT xapaKTep coopa
Heob6xoAnMOM UHbopmaumn o Hem. C Apyror CTOPOHbI,
He BCe OMepaTMBHO-PO3bICKHbIE MEPbI HaMpaBAeHbl Ha
onpegenieHne MNpUYacTHOCTU NnUa K MPECTYIJIEHMIO.
Hanpumep, Takaa onepaTtMBHO-pO3bICKHAaA Mepa, KaK
onpoc rpaxaaH npegycmatpusaeT BefjleHMe pasroso-
pa ¢ MLOM MNpU ero cornacim o KaKom-Hnbyab cosep-
LUEHHOM NPECTYNNeHUU. MMEHHO BBMAY 3TOW MPUYMHBI
onepaTMBHO-PO3bICKHbIE Mepbl, CBA3aHHblE TO/NLKO C
NOAroTaBAMBAEMbIM WM COBEPLUEHHbIM NPECTYMNAEHU-
€M, B OTHOLUEHUWN KaKOro-TO JinLa MOryT cYMTaTbhCcA 06-
BUHEHMEM.

Cnepylowme onepaTtMBHO-PO3bICKHbIE Mepbl npes-
ycMmoTpeHbl B Yactm 1 ctatbu 10 3akoHa Asepbanga-
aHcKon Pecnybnnkn «O6 onepaTtuBHO-PO3bLICKHOM
JOEATeNbHOCTU»: OMpOC rparpaH; paccrnpalimBaHue;
npoc/ylwmBaHne TenedoHHbIX Pas3roBOpPOB; MNPOBEpPKa
TenerpadHbIX U APYrMx NOCbUIOK; U3bATUE MHDOPMaLMU
M3 TEXHUYECKWUX KaHa/IOB CBA3U U APYIrUX TEXHUYECKUX
CpeACTB; NpoBepKa MUCEeM 3aK/IOYEHHbIX; NpoBeAeHne
OCMOTpa B TPAHCMNOPTHbIX CPEACTBaX; BXOXAEHWNE U Npo-
BEeleHWe OCMOTpa 3[aHui, BKAKOYAA MHuWble 3JaHus, a
TaKXe APYrux 3aKpbITbIX COOPYKEHUIA, YCTAHOBOK U 3e-
Me/IbHbIX Y4aCTKOB; HaGMAEHME 3a 3AaHUAMM, BKJTIOHAA
HU/ble 30aHUA, a TaKKe APYrMMU 3aKPbITbIMU COOPYHKE-
HUAMK, YCTAHOBKaMM M 3eMeJIbHbIMM y4acTKamu, TpaHc-
NOPTHbIMK CPEeACTBaMM U APYrMMU OGbEKTamu; Habnto-
JeHve 3a nvuamu; naeHTudUKauma nnua; noKynka To-
Bapa B LeNIAX KOHTPOJIA; M3Y4YeHue Bely U OKYMEHTOB;
c60p Npob6 gNA CPaBHUTENLHOIO U3YHEHUSA; KOHTPO/IbHAaA
OTNpaBKa; NPOHWKHOBEHWE B MPECTYMHbIE TPynmbl WK
KPUMMHOTEHHbIE OO BEKTbI; CO34aHUE IOPUANYECKUX WL,
onepaTUBHbIN SKCNEPUMEHT, TO €CTb MPUMEHEHNE MoAe-
JIM NOBEefEeHUA, KOTOPas BbIABAAET NPECTYNHYIO AeATe Nb-
HOCTb.

OguuymanbHoe UHGHOPMUPOBaHUE /siMLja CO CTOPOHbI
MOJIHOMOYHbIX FOCYAapCTBEHHbIX OPraHoB O APYrux CJy-
4asix, OKa3bIBaloLMX CyLEeCTBEHHOE B/IMAHUE Ha TO, YTO-
6bl paccmaTpuBaThb JaHHOE JINLO B KayecTBe Nojo3pe-
BaemMoro B COBEPLUEHUU MPECTYIN/IEHUA BblparKaeTcA B
npegocTaBneHun emy oduumanbHoM nHbopmaumm o ero
NPUYacTHOCTU K npecTtynneHumtio. C MOMeHTa npefocTas-
NeHVA emy MH@OpMaLuK Takoe JIMLO CYMTaeTcs O6BU-
HAEMbIM B NPECTYNJeHUU, U UMEHHO HayMHas C TOro mMo-
MeHTa OHO MOMET BOCMONb30BaTbCA COOBETCTBYOLLMMMU
npasamu, npegycmoTpeHHbimn EKIMY n YTIH.

HactauBaHne Ha TOM, 4TO JIMLO COBEPLUM/IO MPECTY-
naeHue, npefcTaBnAeT CoO60M COBOKYMHOCTb Mep, Npea-
MPUHATBIX B OTHOLLEHWUM Hanbonee Noao3peBaeMbIX UK
06BHUHAEMbIX UL, DTWU Mepbl HanpaB/ieHbl MMEHHO Ha
BbIiIB/IEHWE (DaKTa NPECTYNIEHNA, NPUYACTHOCTU 1ua K
3TOMY AEAHMIO U AOKA3aTENbCTBY €r0 BUHOBHOCTW B 3TOM
AeanHun. Ecnuv paccmaTpmBathb gaHHbIM BONPOC C NpoLec-
CyaJIbHOM TOYKM 3PEHUA, TO AaHHbIM 9/1IEMEHT NOKarmeTcA
BTOPOCTEMEHHbIM NO OTHOLUEHUIO K APYrMM 3/1eMeHTaM,
Ha caMOM Jene 3Ha4YeHue rocyaapCTBEHHOro 06BUHEHMA
OrpaHNyYMBaETCA MMEHHO 3TUM JIEMEHTOM.

Takvum 06pasom, Mbl CHMTAEM, YTO MOHATUE OOBUHE-
HWA, gaHHoe B YTK, ABnaeTcA Hey4OBAETBOPUTESbHBIM,
TaK KaK OHO MCKYCCTBEHHO CyXaeT cofepmaHue MnoHsA-
TUA 06BMHEHUSA C TOYKW 3peHUA 3aKoHodaTens, a TaKKe
NVWaeT OnNpefeneHHylo rpynny vy npas, npegycmo-
TPeHHbIX cTatbamMn 19 m 22 YMNK. MUMeHHO BBUAY 3TOM
MPUYKMHBI, paccmaTpuBas MOHATUE OGBMHEHWA B KOH-
TEKCTEe NpaB Ye/I0BEKA U COAEPIKaHWA, Mbl Mpeanaraem
chopmynMpoBaTb HOBOE MOHATHE.



AptaK leBopraH:

MoTuBMpoOBKa cyaebHOro akta B
cBeTe cnpaBe/IMBOro cyae6Horo
pasbuparenbcrTBa

l. BBepaeHue

MotuBupoBKra cyaebHOro aKta Kak KOMIOHEHTa npa-
Ba Ha crnpasej/mBoe cyaebHoe pas3bupatesibCTBO AB-
JIAETCA BarKHENLINM MPEeABapUTE/IbHbIM YCA0BHMEM A4
BbIHECEHWA 06OCHOBAHHOro, aprymeHTUpPOBaHHOro Ccy-
AebHoro aKxTa. lpn NpoTUBOMNOI0HHbIX O6CTOATE/ILCTBAX
CY4 MOMET BbIHECTH TaKOM CyAE6HbINM aKT, KOTOPbI 6y-
AEeT ABJIATbCA HE3aKOHHbIM, HEOGOCHOBAHHbIM, B HEM
6yAeT oTCyTCTBOBaTh aHa/IM3, 1 TeM cambiM 6yayT Hapy-
LLIEHbI HE TOJIbKO MpaBa U 3aKOHHbIE MHTEPECHI y4aCcTHU-
KOB, CTOPOH CyAe6HOro npouyecca, Ho 1 byAeT UCKaweHa
cama cyTb rpaBoCcyanA.

B HacToALeri cTaTbe Mbl 06paTvM BHUMAaHWE Ha Ceay-
IOLME BOMPOCHI: KAKOE NMPUMEHEHNE HaXO4UT MOTMBALMA
cyAebHoro aKTa B npaBoBov cucteme Pecryb6mky Apme-
HUA, MOMET /I OTCYTCTBUE MOTUBUPOBKN CYAE6HOIro aKTa
MPUBECTH K HapyLLEHWIO npaBa Ha cripaBe/inBoe cyLeb-
Hoe pa3bupate/IbCTBO, KaKOBbl MNPENMYLLECTBa MOTHUBU-
POBaHHOIro M HEMOTUBUPOBAaHHOIO CyAE€OHOIr0 aKTa, Kakue
rpaBoBbIe 10AX0A[bl MOXHO HaWTH B Cy[e6HbIX aKTax EB-
pOonesicKoro cyga o npaBam 4e/10BeKa M KaKoe npaso-
BOe€ perympoBaHnNe UMEETCA B HALMOHA/IbHOM (BHYTPUIO-
CYAapCTBEHHOM) 3aKOHOAAaTe/IbCTBE APYrX rocyaapcTa?

lNpeanaraemas Hay4YHasa pabota COCTOUT U3 BBOAHOM
4acTu, Tpex OCHOBHbIX [/1aB (nepBas rnaBa KacaeTcA rnpu-
MEeHAEeMOCTH rpuHynna MoTnB1pPOBKN cy,qe6Hor O aKTa B
npaBoBovi cucteme PA, BTopasa — B NpaBoBbIX cucTEMax
MHOCTPaHHbIX rocyAapCTB v nNpeLeseHTHOM rpase Espo-
MevicKoro cyza rno rpaBaM 4e/1I0BeKa, TPETbA — MPenmy-
LeCTB U HEOCTaTKOB MOTUBUPOBAHHOIO M HEMOTUBUPO-
BaHHOro cyAebHOro aKta) 1 3aK/l04NTE/IbHOM YacTy.

Il. TpaBoBble pery2iMpoBaHUA OTHOCUTEJIbHO
MOTUBUPOBKHU CYyAe6HOro aKta B NpaBoBOM
cucteme PA

Mpexae BCero 0OTMETUM, YTO MPaBO Ha cnpaBea/IMBoe
cypebHoe pas3bmpaTensCTBOo ABAAETCA OAHUM U3 PyHAa-
MeHTabHbIX NPaB YeN0BEKA, KOTOPOE 3ahUKCUPOBAHO U
rapaHTMpOBaHO He ToJIbKO B HOHCTUTYyumn Pecnybamnku
ApmeHuns (ganee — PA), Ho 1 B EBponerickoin HoHBeHLuK
“O 3awmTe NpaB U OCHOBHbIX CBOOOA YenoBeKa” (nanee —
EBponefickasa HoHBeHUuA).

' CowucKkatenb EpeBaHckoro ocyfapCTBEHHOroO yHUBEpPCUTETA,
3amecTuTeNb gnpeKTopa LLKonbl agsokaTos PA

HecmoTpA Ha BaHOCTb BbILEYNOMAHYTOrO Mnpasa,
MoKa eLe He ChopMUPOBasICA €4MHbIN NOAXO0A B BONPOCe
COOTHOLLEHUA €ro Ha3BaHWA, ONpPeaeNieHUs, CTPYKTYpPbI U
3/1eMeHTOB. EBponencKkuit cya no npaeam YesioBeKa oT-
meTun no geny MNongepa,? yto: “Ctatben 6 EBponenckon
HoHBeHUMM 3adUKCMpPOBaHbl OTAE/bHbIE NpaBa, KOTO-
pble, OAHAKO, C/eayloT U3 OAHOM U TOW e (QyHAaMeH-
Ta/IbHOM MAEN U B KOMIJIEKCE COCTaB/IAT O4HO eAnHOoe
npaBo, KOTOPOE YETKO He YCTaHOBNEHO OTAE/bHbIM MO-
NIoXeHneM” (MyHKT 28).

Ha HavyanbHom aTane peAtenbHocTn EBponencko-
ro cyga no npasaM YesoBeKa 3TO NPaBO MPUHATO BbLIO
HasblBaTb “NMpaBOM HajJ/leXallero WUCMOJSIHEHWA NpaBo-
cyaua” (right to a good administration of justice), ogHaxo
B HacToslLLee BpemMa 60s1ee NPUHATO NOHATUE “NpaBo Ha
cnpasepnnBoe cyaebHoe pasdupaTenscTBo” A “ipaBo
Ha cnpaBegnuBoe cyaebHoe paccmoTpeHue” (right to a
fair trial). HoHcTUTYyuMOHHBbIM Cya PA TaKiKe no-pasHomy
MMEHYET BblparKEHHOE B HACTOALLEN CTaTbe NpaBo: “npa-
BO Ha cnpaBeaMBoe cyaebHoe pasbupaTtenscTso”, “npa-
BO Ha cyaebHyto 3awnTy” n npoyee.’

[MpaBo Ha cnpaBepnBoe cyaebHoe pa3buparesibCTBO
KaK KOMMJIEKCHOE NpaBso, B CBOIO 04epesb, onvpaeTca Ha
onpepeneHHble NPUHLUIbI WU NPaBa-NPUHLMIbI UK,
nHa4ye rosops, NpaBo Ha crnpasefansoe cyaebHoe pas-
6UpaTenbCTBO B KayecTBe (pyHAAaMEHTa/IbHOro npaBa
MMEET CBOW NOANPUHLMUNBI (MOAYEPKHYTO MHOIO).

K HUM, B YacTHOCTH, OTHOCATCA:

1. NnpaBo Ha cnpaBea/MBOe W MyGAMYHOE CcyaebHoe

pa3éupaTenbCTBO;

2. NpaBo Ha pa3bupaTensCTBO Aesa HeE3aBUCUMbIM U

6ecnpucTpacTHbIM CYA0M;

3. NnpaBo Ha pas3bupaTenbLCTBO Aena CyaoM, Co3faH-

HbIM Ha OCHOBE 3aKOH3;
4. NpUHUMN JOCTYMNHOCTH CYAa;
5. NpUHUMN paBeHCTBa CTOPOH;
6. npaBo Ha adhdEKTUBHOE y4acThe B CyAeOHOM pas-
OupaTenbCTBe;

7. NPUHUMN pasyMHbIX CPOKOB cyAe6Horo paséupa-
TeNbCTBa;

8. npaso Ha ny6/IM4YHOE BblIHECEHME CYyAEBHOro peLle-
HUSA;

9. NnpaBO MMETb MOTUBMPOBAHHOE pelleHune (cyaeb-
HbIM aKT);

10. NpUHUMN Npe3ymMnuymMmM HEBUHOBHOCTMU.

MpaBga, B HoHCTUTYuuu PA npaBo Ha cnpaBeanBoe
cypebHoe pa3bupaTesnbCTBO MM NpaBO Ha MOTUBMPO-
BaHHbIM CyAebHbIM aKT HEe MMeeT CBOEro npsaMoro 3a-
KpenneHus, oQHaKo M3 aHannsa paga HopM cnegyer,
yto HoHcTuTyuma PA Take obpalwiaetca (KOCBEHHO) K

2 ECHR, case of Golder v. The United Kingdom, (application no.
4451/70, judgment, 21 February 1975.

3 ApyTioHsH ., Barapwsan A., HommeHTtapum K HoHctutyumm Pe-
cny6auku Apmenunsa, EpesaH, 2010, c. 222.
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npasy Ha cnpaBej/MBOE CyAebHOe pa3bupaTesibCTBo,
HaM4ni0 MOTMBUPOBAHHOIO CyAEeBbHOro aKTa, B HacTHO-
ctu, B Yactn 1 ctatbm 19 HoHcTuTyunmn PA,* cornacHo
KOTOPOM KarAbli Aas BOCCTAHOBJ/IEHMA CBOWMX Hapy-
LEHHBIX NpaB, a TaK*e BbIACHEHUA 06GOCHOBaHHOCTH
npeabaABNEHHOr0 eMy OGBMHEHWS UMEET NpaBo Ha ny-
6/IM4HOE PacCMOTPEHWE CBOErO fiena B pa3yMHble CPo-
KW He3aBMCHMMbIM W GECNPUCTPACTHLIM CYyAOM B YC/O-
BUSIX paBeHCTBa, C cobaloaeHMeM Bcex TpeboBaHui
cnpaBea/IMBOCTM.

Hak Bnaum, BaxHbIM KOMMOHEHTOM NpaBa Ha cnpa-
BeAMBOE cyaebHoe pasbupaTenbCTBO ABAAETCA NpaBo
MMETb MOTUBUPOBAHHOE PELLEHME, XOTH U OHO HE 3aKpe-
NnJeHO HenocpeacTBeHHO B cTatbe 19 HoHcTuTyuun PA,
O[HAaKO CBOIO MPaBOBYIO NMO3MLMIO MO 3TOMY BONPOCY Bbl-
pasunn KoHcTuTyumoHHbIn Cyg PA.

B yacTtHOCTH, B nocTaHoBAeHuH oT 9 anpena 2007 roga
HoHcTutyumoHHbi Cyp PAS otmeTun: “... HecmoTpsa Ha
npecaegyemyto He0O6X0aNMYIO Lienb, NOOKEHME MYHKTA
2 ctatbm 231.1 [NpaxaaHCKOro npoLeccyanbHoro Koaex-
ca PA OTHOCMTENBbHO peLlleHna O BO3BpaLleHUn Kacca-
LMOHHOro npoTecTta B 10-AHEBHbIN CPOK 6€3 HopMaTKB-
HOro TpeboBaHWA 0 MOTMBUPOBAHMM TAKOMO PELLEHMA He
MOET YAO0BNETBOPATb YCAOBUAM NPaBOBbIX NMPUHLMIMOB
crnpaBefMBOro paBHOBECUS, ONPELENEHHOCTH, PaBHO-
npaeus 1 BepxoBeHcTBa npasa. Mo oueHke KoHCTUTYyum-
oHHoro Cypa, HopmaTuBHOe TpeboBaHWe OTHOCUTENBHO
MOTUBMPOBaHUA peleHnsa KaccaumMoHHOro cyaa o BO3-
BpaLleHWM NpoTecTa ABMAETCH BayHOM rapaHTven aas
obecneyeHna KaK JOCTYNHOCTU NpaBoCcyaus, TaK U ad-
(hEeKTUBHOCTM Cy1e6HOM 3aLUMTbI KOHCTUTYLIMOHHBIX NpaB
JINYHOCTH”.

B noctaHoBneHun ot 8 okTA6GPA 2008 roga HoHcTUTy-
UMOHHbIM Cyg PA® 0TMETWUA, YTO MOTMBMPOBAHHOCTbL CY-
febHoro aKTa HeobxoamMMma Ans NPeAcKasyemMoCTH BO3-
MOHOCTHM 3alLMTbl NPaB JIMYHOCTH, a B NMOCTAHOB/IEHUU
oT 21 uona 20097 roga 3adumKcupoBa, 4To TpeboBaHue
0 MOTMBMPOBAHHOCTM CyAebHOro akTa BbICTynaeT B Ka-
YyecTBe rapaHTMM o6ecrneyeHus npa.a Ha JOCTYMHOCTb
cypa.

To ecTb MOXEM OTMETUTb, 4TO HOHCTUTYUMOHHbIN Cya
PA TaKe paccmaTpuBaeT MOTUBUMPOBAHHOCTb CyAe0HO-
ro aKTa B Ka4yecTBe HeO6XoAMMOro U 06A3aTeNIbHOro yc-
NoBWA peannsaumm GyHAAMEHTa/ILHOMO NpaBa YesioBeKa
— NpaBa Ha cnpaBegnBoe cyaebHoe pasbmpaTenscTBo.

B pencTBylowem 3akoHopatesnbcTBe PA 3aKpenneH
NPUHLUN MOTUBUPOBAHHOCTU CyAeGHOro akra, B
4aCTHOCTH:

4 HoHcTtutyuma Pecny6inkn ApMeHua (C M3MEHEHUAMM), NPUHATA
5 niona 1995 roga Ha Pedepenpyme PA, a 27 Hos6pAa 2005 roga
Ha PedeperHayme PA B KOHCTUTYUMIO BHECEHBI U3MEHEHMS.

5 nMMoctaHoBnenne HC PA (MKC-690), http://www.concourt.am/
armenian/decisions/common/2007/index.htm.

8 TloctaHoBnenne HC PA (MKC-765), http://www.concourt.am/
armenian/decisions/common/2008/index.htm.

7 TloctaHoBnenne HC PA (MKC-817), http://www.concourt.am/
armenian/decisions/common/2009/index.htm.

1. CornacHo 4acTtu 2 ctaTbu 21 Cype6HOro Kogexca
PA® [ONONHUTENBHOE pELeHWE cyaa AONMKHO ObiTb
MOTMBUPOBaHHbIM. CornacHo Yactu 4 ctatbu 50 Toro
we Hopekca “Pewenve HaccaunoHHOro cyga o BO3-
BpaLLeHWN KacCaLlWOHHOro NpoTecTa... AONKHO BbiTb
MOTUBUPOBAHHbLIM”.

2. CornacHo nyHKTy 3 ctatbu 130 MpampaHcKoro npo-
ueccyasbHOro Kogekca PA® “PelleHuve cyga fomK-
HO GbITb 3aKOHHbIM U 0B60CHOBaHHbIM. Cya, 060CHOBbI-
BaeT pelleHue TOJIbKO JoKasaTe/bCTBaMM, KOTopble
OblIM UCCNefoBaHbl Ha cygebHom 3acepaHun”. Co-
rnacHo nyHKTy 1 ctatbn 132 Toro e Hopekca “Pe-
LUeHMe cyaa COCTOUT U3 BBOAHOM, onmncaTesibHOM, MO-
TMBALMOHHOM M Pe30N0TMBHOM YacTel”. pu aTom B
MOTUBALMOHHOM YaCTH PELLEHWA JOJTKHBI ObITb yKa3a-
Hbl 06CTOATENLCTBA Ae/1a, BbIiB/IEHHbIE CYA0M, AOKa-
3aTesIbCTBa, HAa KOTOPbLIX OCHOBaHbl BbIBOAbI CyAa,
[0oBOAbI, MO KOTOPbIM CYA OTK/IOHAET T€ WAU WUHble
[oKasaTe/IbCTBa, a TaKKe 3aKOHbl, MeXAyHapoaHble
fgorosopbl PA 1 MHble npaBoBble aKkTbl, KOTOPbIMKU PY-
KOBOACTBOBAJICA CyA, NPU NPUHATUN PELLEeHUS.

3. [lo6aBnto TaKKe, 4TO aHa0rM4Hoe NPaBoBOE Peryu-
poBaHuWe AeincTByeT Takke B HopeKkce agmmMHUcTpa-
TUBHOro cyaonpoussogcTea PAX.

4. CornacHo ctatbe 358 YronosHo-npoueccyasbHOro
Kopexca PA'L:

1) BepAauKT cypa o/KeH 6biTb 3aKOHHBbIM U 0B60CHO-
BaHHbIM.

2) BepauKT cyga ABNAETCA 3aKOHHbIM, €C/AM OH Bbl-
HeceH c cobnogeHuem TpebosaHuit HOHCTUTYLMHK,
YronoBHo-npoueccyasbHOro Kogexkca Pecny6anku
ApMeHVIH M 3aKOHOB, HOPMbl KOTOPbLIX MPUMEHAIOT-
CA Npu paspeLleHrr AaHHOro yronoBHOMo Aena.

3) BepauKT cyaa ABnfaeTca 060CHOBAHHbIM, €C/IU €ro
BblBOAbl OCHOBaHbl TONbKO Ha AOKasaTesbCTBax,
uccnefoBaHHbIX B CyAe6HOM CneacTBMM, 9T AoKa-
3aTesbCTBa AOCTATOYHbI A5 OLEHKU 0O6BUHEHUA, a
06CTOATENbCTBA, MPU3HAHHbIE CYAO0M YCTAaHOB/IEH-
HbIMW, COOTBETCTBYIOT UCCNEAOBAHHBIM B Cyae 06-
CTOATENIbCTBAM.

4) BepguKT cypa pomKeH OblTb MOTMBMPOBAHHbLIM.
MoTuBMpPOBKE noAJsiexaT Bce BbIBOAbl U peLleHus,
uanaraemble CygoM B BEPAMKTE.

5. CornacHo ctaTbe 64 3aKoHa PA “O KOHCTUTYLIMOH-
Hom Cype”'? noctaHoB/EHWE WK 3aKtoveHne HoH-
ctutyumoHHoro Cyga B 3aBMCMMOCTWM OT Xapakrepa
Aena CoOAepHUT cneaytoLline cBeaeHus:

8 MpuHaT HaumoHanbHbIM Cobpanrem PA 21 despans 2007 roaa,
BCTynuA B cuay 18 maa 2007 ropa.

® TMpuHAT HaumoHanbHeiM Co6paHnem PA 17 unioHAa 1998 ropa,
BCTynun B cuny 1 AHBapA 1999 roga.

10 MpuHaT HaunoHanbHbiM CobpaHnem PA 28 Hosbpsa 2007 roga,
BcTynun B cuny 1 aHsBapa 2008 roga.

1 MpuHat HaumoHanbHbiM CobpaHvem PA 1 uoHa 1998 ropga,
BCTYNWA B cuny 12 aHeapAa 1999 roga.

2 MpuHat HaumoHanbHbiM CobpaHvem PA 1 uioHa 2006 ropa,
BCTynuA B cuay 1 uiona 2006 roga.
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1) HaMMeHOBaHWE MOCTaHOBNEHUA WM 3aK/IHOHYEHUA,
ros, Mecsl, AeHb YU MECTO ero NPUHATHS;

2) HeobxoauMble AaHHbIE O CTOPOHAX M APYrnX y4acT-
HWKax CyA0Mnpon3BOACTBa;

3) paccmaTtpuBaemblit BONpOC, MOBOAbLI M OCHOBaHUS;

4) ctatbto  HoHCTUTyuun, cornacHo KoTopor Cya
BMpaBe paccMmaTpuBaTb AaHHOE A€e0;

5) KpaTKoe copepraHue obpalLeHuns;

6) nccnepoBaHHble Cyaom paKTUYECKME M NpaBOBble
06CcTOATENbLCTBA;

7) ctatbn HoHcTUTYumu 1 3akoHa PA “O HoHcTuTyum-
oHHoM Cype”, KotopbiMn Cyn pyKOBOACTBOBAJICA
NPy NPUHATUM NOCTAHOB/IEHWNA UK flaye 3aK/oye-
HUS;

8) NpaBoOBYI0 NO3ULMUIO, OOOCHOBLIBAIOLLYIO MPUHA-
Toe CyiOM MOCTaHOB/IEHWNE NI aHHOE UM 3aKJIto-
YyeHue, B TOM YMCIe W JOBOAbI, NOATBEPHKAAOLME
JIM60 onpoBeprarLLne yTBEPHKAEHUA CTOPOH;

9) GOpMYyIMPOBKY MOCTAHOBAEHUA WWN 3aKAOYEHWUA
C yKasaHueMm B npeaycMoTpeHHbIX 3aKkoHoMm PA “O
KoHcTtutyumoHHoM Cyae” cnydasx TakiKe Ha Heen-
CTBUTENILHOCTb APYrMX MOJIOKEHWUNA, B3auMOCBS-
3aHHbIX C NPaBOBbIM aKTOM WU/IN €ro NOIOHKEHUAMM,
NPU3HAHHbBIMW HE4ENCTBUTEIbHBIMU;

9.1) yKasaHue Ha TO, YTO aAMUHUCTPATUBHbBIE UK CY-
Je6Hble aKTbl noasexar nepecmMoTpy B yCTaHOB-
JIEHHOM 32KOHOM MOpAAKE — B Cay4vasx, npeaycmo-
TpeHHbIX rnasoi 10 3akoHa PA “O KOHCTUTYLMOH-
Hom Cype”;s®

9.2) KpaTKOe KOHCTUTYLMOHHO-NPaBOBOE COAepHa-
HWe OCnapuBaemMoro akTa Wjiu ero ocnapMBaemMoro
MONOMKEHUA B PE30NOTUBHOM YacTW MOCTaHOB/e-
HWA — B C/ly4ae NPUHATUA NOCTAHOBNEHWUSA, YCTaHOB-
NleHHoro nyHKToM 1.1 yacTu 8 ctaTtbu 68 3akoHa PA
“O HoHcTtuTyumnoHHom Cyge”; 1

10) ykasaHvMe Ha OKOHYaTe/IbHOCTb MOCTaHOBAEHMUA
W 3aKJTIOYEHNS;

11) ykasaHue Ha BCTyMNJeHWEe NOCTAHOBJIEHWA B CUY
C MOMEHTa ero NpoBO3riaLleHns M0 Ha YCTaHOB-
nenve HoHctutyumoHHbim Cyaom 6onee nosgHero
CpoOKa yTpaTtbl NPaBOBOW CWJIbl HE COOTBETCTBYIO-
wero HOHCTUTYLUUM HOPMaTMBHOIO aKTa WUAW ero
YacTu.

B o6uwem oTmevy, Y4TO MPUHLMN MOTUBUPOBAHHOCTHM
CcyaebHOro aKTa fBASETCA rapaHTMen npu ocyLlecTBie-
HUK (peannsaunn) IMLOM Npasa Ha ONPOTECTOBaHME Cy-
aebHoro aKkTa. Begp aMuo onpoTtecToBbiBaET, MPUHOCKUT
anenNALMOHHbIN NPOTECT Ha BbIHECEHHbIV Cy0M NEPBOM
WMHCTaHLUUKN CyAeOHbIN aKT Ha OCHOBaHUKW Ha/IM4UA cyaeb-
HOW OLWMOKM MO0 BHOBb OTKPbIBLUErOCA OBGCTOATESb-

13 HacaeTcA 0CO6eHHOCTEN pacCMOTPEHUA U pas3peLleHus aen B
HoHctutyumnonHom Cype.

14 HacaeTca npusHaHua ocnapvBaemoro akra uau ero ocrnapusa-
€MOro MoJIo¥eHuA cooTBeTcTBYWMM HoHCTUTYLMK PA no KoH-
CTUTYLIMOHHO-NPaBOBOMY COZEpHaHuio, BblfiBeHHOMY [locTa-
HoBneHnem KoHcTuTyumoHHoro Cyaa PA.

CTBa WM HOBOrO OBCTOATENBLCTBA; MPUHOCUT Kaccauu-
OHHbIM MPOTECT Ha BbIHECEHHbIN anesINALMOHHBIM CyA0M
cyaeObHbIM aKT Ha OCHOBaHWWM HaNMYKns Cyae6HOM OLLMOKM
JIM6O BHOBb OTKPbIBLLErOCA 06CTOATENLCTBA UM HOBOIO
obcTonaTenbcTea.’s CnegoBaTenibHO, NPaBOBOE PEry/u-
poBaHWE OTHOCUTEJSILBHO MOTUBUPOBAHHOCTU CyAeBHOro
aKTa, No AeMncTeyloleMy 3aKoHoaaTenbcTey PA. cunTa-
€TCA LeNeBbIM U HagNeHallmmM.

C 2012 roga B ob6palleHuMn HaxogAatca (ctagus 06-
LLLECTBEHHOIO OOCYAEHMNA) MPOEKTbl HOBbIX NPOLECCY-
aNbHbIX KOoAeKcoB (YronoBHoro, [paxaaHcKoro, Agmu-
HUCTPaTUBHOMO), KOTOPblE TaKXe pasfenaAlT MNoAXOA
OTHOCUTE/IbHO MOTMBMPOBAHHOCTU CyAebHOro akra, B
YaCTHOCTHU:

CornacHo ctatbe 172 npoekTta [paxpaaHcKoro

npoueccyasbHoro KogeKkca PA:

pelleHne cyga nepBor MHCTaHUUKW OOSIKHO ObiTh 3a-

KOHHbIM, 060CHOBaHHbIM U MOTUBUPOBAHHbIM;

- peleHue cyaa NepBOM MHCTaHLMK ABNAETCA 060-
CHOBaHHbIM, €C/IM B HEM BUAHbI XOF, PacCyXaeHuin
cyfja B CBAi3M C MPOLECCOM MPUMEHEHWs Mpasa,
OLIEHKM [0Ka3aTeNbCTB U NOATBEPHAEHUA haKToB
W cnepyloLme U3 aToro 3aK/Il4eHus.

CornacHo 4yactu 4 ctatbu 174 npoekTa TOro xe
KopeKkca, MoTMBaLMOHHAA YacTb pPeLLEHUA AOMHKHA CO-
fepatb:
1) aHanM3 NPUMEHAEMOro NpasBa CoO CCbIJIKOW Ha HOPMbI
MeXAyHapoHbIX JOrOBOPOB, 3aKOHOB U WHBIX NpaBo-
BbIX aKTOB, NocTaHoBfieHusa EBponelckoro cyaa no
npasam 4yenoseKa, HoHcTuTyumnoHHoro Cyaa PA, Hac-
caumoHHoro cyaa PA, KOTopble cuMTaeT NPUMEHUMbI-
MW CyA, NEPBOM MHCTaHLMK;
2) daKTbl, UMeIOLLME 3HAYEHWE ANA pa3peLleHna fena Ha
OCHOBaHWM aHaIM3a NPaBOBbIX HOPM;
3) daKTbl, He HyxJalLMecsa B oKasaTenbCcTBe, C yKa-
3aHWeM, Ha OCHOBaHWW KaKoM YacTu cTatbu 52 Mpar-
JaHCcKoro npoueccyanbHoro Kogekca PA (dakTbl, He
Hy}*Jarowmeca B 4OKa3aTeIbCTBE) U HA KAKNX OCHO-
BaHMAX y4acTByloLLEE B Aef1e L0 0CBO6OKAaeTCA OT
0653aHHOCTM AOKasblBaHWA AAaHHOrO PaKTa;
4) daKTbl, NoanerHallme JoKasaHmio:
a) C U3NOKEHUEM Kawaoro daxra, nogaerallero go-
KasaHuio,

6) C yKa3aHuUeM TOro, KTo HeceT 06A3aHHOCTb NO A0-
KasaHuio Kamxpgoro axrta, nogjexaiiero foxkasa-
HWIO, N HA OCHOBaHWM KaKOoM NPaBOBOM HOPMbI,

5 CornacHo cTtaTtbe 226 ['pamAaHCKOro NpoLeccyanbHOro KoAeK-
ca PA, ocHOBaHWAMMW NPUHECEHMSA KACCaLMOHHOro NpoTecTa AB-
NAKTCA:

1) cyaebHan owunbKa — TaKoe HapyLlleHWe MaTepuaibHOro Uav
NPOW3BOACTBEHHOMO NpaBa, KOTOPOE MOXKET MOB/IUATb HA UCXOZ
naena;

2) BHOBb OTKpPbIBLUMECS WU/IM HOBble 06CTOATENLCTBA.
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B) 3aK/Il04YEHNE CyAa NEePBOM UHCTAHLUKN OTHOCUTE b-
HO [OKa3aHHOCTWM [aHHOro daxTa — C OLEHKOM
Kamgoro goKasaTtesibCTBa, NPeAcTaB/IEHHOro yya-
CTBYWOLMMW B Aefe JiMLaMu Aaa NOATBEPHKAEHUA
WU OTHJIOHEHMA JaHHOro daKTa B COOTBETCTBUM
CO cTaTbsiMM 48 (OTHOCMMOCTb [OKa3aTesbCTB),
49 (ponycTMMOCTb AoKasaTenncTB) U 56 (oueHKa
JoKasartenbcTts) papaHCKOro npoueccyasbHOro
KopeKca PA;

5) B cnyyae npu3HaHWA NpeacTaB/IEHHOMO y4acTBYOLMM
B Ae/le MLOM JoKa3aTeIbCTBa HeAONYCTUMbIM, HEOT-
HOCHMbIM UM HE MMEIOLLIMM IOKA3aTE/IbHYH CUNY:

a) CCblIKYy Ha NpaBoOBble HOPMbI, HA OCHOBaAHUKW KOTO-
pbIX AOKasaTenbCTBO MPU3HAHO HEAOMNYCTUMbIM,
HEOTHOCUMbIM W/IM HE MMEIOWMM [0Ka3aTesIbHY0
cuny,

0) n3nomeHne hakToB, HA OCHOBaHWW KOTOPLIX CYA,
MPULLEN K TAKOMY BbIBOAY;

6) 3aKk14eHne OTHOCUTENbHO 0H6OCHOBAHHOCTU Tpebo-
BaHWI 1 BO3PAKEHUN NnL, yHaCTBYHOLIUX B AENE;

7) MOTMBMpPOBaHWE CYA0M NEePBOM MHCTaHLMK pacnpeje-
NeHVA CyAe6BHbIX U3LEPHEK MEXay MLamMu, y4acTBy-
OLWMMK B ene.

CornacHo 4yactn 3 ctatbu 373 npoeKTa Yrosos-
HoO-npoueccyanbHoOro KogeKkca PA, pelenuve cyga fB-
nseTcsa 060CHOBaHHbIM, EC/IU:

1) ero BbIBOAbl OCHOBaHbl TOJ/IbKO Ha JOKa3aTesIbCTBax,
uccliefoBaHHbIX Ha CTaaMM UCC/efoBaHWA [AoKasa-
TeNbCTB;

2) 3TW goKasaTesIbcTBa JOCTaTOYHbI AN1A OLEHKMU 06BU-
HEeHUs;

3) 06CTOATENBLCTBA, NMPU3HAHHBLIE CYAOM MOATBEPIKAEH-
HbIMW, COOTBETCTBYKT [OKasaTenbCTBaM, MUCCNeso-
BaHHbIM B CyZe;

4) Bce nanaraemble B BEPAMKTE CyZa BbiIBOAbI U PELLeHUs]
AB/IATCA MOTUBMPOBAHHBIMMU.

CornacHo ctatbe 387 npoeKTa Toro e Hoaekca,
B MOTMBALMOHHOM YaCTW BEPAMKTA CyAa YKasblBaloTCA:
1) NnpMMeHsaemMoe NpaBo, B TOM YMUC/IE — MEXAYHAPOAHbIE

[OroBopbI;

2) NpaBOBOM aHaN3 CyAa;
3) BbIBOAbI CyAa 1 UX NpaBOBOE 0OOCHOBAHMUE;
4) HOpMbl 3aKOHa, KOTOPbIMM PYKOBOACTBOBaACA CYA,

NpW NPUHATUN PELLEHUA.

M3 BbILWEN3NOKEHHOIO MOMHO 3aK/IHO4YUTb, YTO HO-
Bble NPOLECCYasIbHblE KOAEKChI TaKHe PYKOBOACTBYIOT-
CAl NMPUHUMNOM MOTMBMPOBAHHOCTU CyAebHOro aKTa v B
OT/INYME OT SENCTBYIOLMX MPOLIECCYasibHbIX KOAEKCOB B
60/bLLUEN Mepe TPaKTYIOT, PasbACHAIOT 0BCTOATENLCTBO
MOTMBUPOBAHHOCTH, OBOCHOBAHHOCTU CyAeBHOro akTa,
nanaralT KpUTEpUU, NPU HAIMYUN KOTOPBIX MOMHO ro-
BOPUTb O HaJIM4YMU MOTUBUPOBAHHOIO CyAEeOBHOro akTa,

MHa4e roBops, yCTaHaB/IMBAIOT COAEPIKAHNE, KOMMOHEH-
Tbl TEPMMHA “MOTUBMPOBAHHOCTL” MO CMbIC/Y CyAe6bHOro
npoun3BoACTBa.

lll. MoTuBUpOBaHHOCTb CyAe6HOro akTa
COrnacHo npeueaeHTHOMY npaBy
(cype6Hoii npakTuKe) EBponeicKkoro
cyaa no npasam YesioBeKa U U3YYEHUIO
3apy6erHoro onbita

CornacHo nyHKTy 1 cTatbm 6 EBponerickoi HoHBeH-
LMK, KaXaoe muo, Korga onpeaesnaTca ero rparaaH-
CKMe npasa 1 06A3aHHOCTU UM B CBA3MU C NPeabABASe-
MbIM €My JII0ObIM YroJIOBHbIM OGBMHEHWEM, UMEET MpaBo
Ha ny6auM4yHoe M cnpaBea/IMBOe pPacCMOTPEHWe CBOEero
fAena B pa3yMHble CPOKW CO3AaHHbIM Ha OCHOBaHWK 3a-
KOHa He3aBUCUMbIM 1 6ECNPUCTPACTHBLIM CY0M.

MoxeM OTMEeTWUTb, YTO MPaBO Ha cnpaBea/IMBOE Cy-
fAebHoe pasbupaTenscTBo umeeT B EBponeickolrt HoH-
BEHLMK CBOE HEMNOCpPeACTBEHHOE 3aKpensieHue, 4To Xe
KacaeTcA OOCTOATENbCTBA Ha/IMYMA MOTMBUPOBAHHOMO
cyaebHoro axkTa, To OHO 6bl10 3aKpenieHo (npoaHanu-
31poBaHo) B npeuLeaeHTHOM npase EBponencKkoro cyaa
no npaBaM YeJIOBEKA, TO ECTb B €ro CyAebHOM NpaKTUKeE.

B yacTtHOCTH, B pelweHuun no Jeny NagrxunaHactacmyc
npoTtus Npeunn'® EBponencKkuii cya no npaeam YesoBeKa
oTMeTun: “Cyabl AONKHbI C 4OCTATOYHOM ACHOCTbLIO YNo-
MWHaTb T€ apryMeHTbl, KOTOPbIE 3a/I0HEHbI B OCHOBY WX
peLueHnin”.

Hapsagy ¢ atum. EBponencKuii cyg no npasam 4esnoBe-
Ka OTMeYaeT, 4To TpeboBaHME O MOTUBUPOBKE PELLEHUH
He cnepyeT MOHMMAaTb B ero abCcosIloTHOM CMbICE.

B yacTHocTH, EBponerncKkui cya no npasam 4enoBeKa
otmeTtun no Qeny BaH ge Xypk npotuB HuaepnaHgos,
4YTO cyabl He 06s3aHbl NPeACcTaBNATb NOAPOOHbIE OT-
BETbI HA BCE BOMPOChHI, 32 UCK/IIOYEHWEM Cay4as, Koraa
apryMeHT fAIBASETCA CYyLIeCTBEHHbIM a8 ucxoaa gena.'’
O6bem 31Ol 0683aHHOCTU MOKET M3MEHATHCA B 3aBUCH-
MOCTM OT XapaKTepa peLleHUs.

Bonpoc oTHOCUTENbHO HapyLleHuAa TpeboBaHmA O Mo-
TUBUPOBKE PELUEHUA CyAaMu, CAEeAyIOLEero U3 ctatbu 6
EBponeiickon KoHBEHLMM, MOKET paspeLlaTbCa TO/IbKO
MCXOAA U3 06CTOATEILCTB KOHKPETHOrO Aena.'®

Tak, 3anasuTenb no geny Hiro Balani v. Spain jwd Ruiz
Torija v Spain npeacTasua apryMeHT, KOTOpbIM TpeboBan
KOHKPETHOr0 U YETKOrO OTBETA, KOHKPETHOM U YETHOM
nosuLM1, OOHAKO BHYTPUrOCYAAPCTBEHHbIM CyA OCHO-
BaTe/IbHO He 06PAaTUICA K 3TOMY apryMeHTy, YTO U Bbl10
paccmoTpeHo EBponeiickmum cygom no npasam YesoBeKa
KaK HapyLeHue cTaTbu 6.

6 ECHR, case of Hadjianastassiou v. Greece (application no.
12945/87), judgment, 16 december 1992.

7 ECHR, case of Van de Hurk v. The Netherland (application no.
16034/90), judgment, 19 april 1994,

8 ECHR, case of Ruiz Torija v. Spain (application no. 18390/91),
judgment, 09 december 1994, case of Hiro Balani v. Spain
(application no. 18064/91), judgment, 09 december 1994.
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EBponeicKuii cya no npaBam YesioBeKa NoKasan Bar-
HOe 3Ha4yeHVWe MOTUBMPOBAHHOCTU CyAebHOro aKTa u ee
HEO06XOAUMOCTU TaKIKe B CNEAYIOLMX YCTAHOBIEHUSAX:

B nene Klemeco Nord AB v. Sweden' cyan oTmeTun,
4TO (YHKLUMEN MOTUBUPOBAHHOIO CyAeOHOro aKTa ABs-
€TCAl COZENCTBME CTOPOHAM B BOMPOCE MCMOJIb30BaHMSA
BO3MOMHOCTM 3(h(DEKTUBHOIO ONPOTECTOBAHUS, a TaKKe
CBMNAOETENbCTBO, YTO CTOPOHbI Bblpa3n/jin CBOK NO3MLUIO
no Jeny, peasrM3oBasv CBOE NpaBo 6biTb YC/IbILLAHHBIMM.

B nene Georgiy Nikolayevich Mikhayilov v. Russia® cyg
OTMETWJ1, YTO HEBbIHECEHWE MOTUBUPOBAHHOIO PELLEHMSA
nvwaeT nuo ahdEeKTUBHOIO OCYLLECTB/IEHMA NpaBa Ha
onpoTecToBaHWE Cyfe6HOro akta. To ecTb M3 aHanMsa
NpaBoOBOM MO3MLUK CyAa CTAHOBWUTCA OYEBWAHBLIM, YTO
CyAeOHbIM aKT B 00A3aTENIbHOM MOPSAAKE AONKEH ObITb
060CHOBaH, MOTMBMPOBAH, TaK KaK He UCKJ/Il0YeHa CUTya-
LMA, KOTrAa L0 MOMET ONPOTECTOBATb 3TOT aKT.

B nene Kuznetsov and others v. Russia® cyg oTmeTun,
YTO BHYTPWUrOCYAapCTBEHHbIN CyA MPU OCYLLECTBIEHUU
CBOMX AEeNCTBUI 06A3aH NpeacTaBAATb MX 0O0CHOBaHME.
Mocneaytowen GyHKUMENH MOTMBUMPOBAHHOMO PELLUEHWS
ABnAeTcA (GUKCMpOBaHME peannsauum npaBa CTOPOH
6bITb YC/bILWAHHBIMKW. Bonee Toro, oHO coiencTBYET CTO-
poHaMm B 3th®dEeKTUBHOM MCMOAb30BaHWM NpaBa OnpoTe-
CTOBaHMA.

TonbKo npn HaanM4mm MOTMBMNPOBaAHHOIO peLleHnAa Mo-
HET UMETb MECTO OOLLECTBEHHbIM KOHTPOJIb B Ae/e OCy-
LLLeCTB/IEHNSA NpaBoCyaAns.?

M3 BbllLeyKa3aHHOrO MOXHO 3aK/uuTb, YTo EBpoO-
MEeNCKUIM cyn No npaBaM YesoBEKa MPUBEPHEH MPUH-
LMNy MOTWMBMPOBAHHOCTU CYAeBbHOro aKTa, KOTOpbIA OH
TPaKTYyeT KaK Cleaylwun U3 npasa Ha cripaBeg/iMBoe
cypebHoe pasbupaTenbCTBO, OAHOBPEMEHHO yKasbiBas
T€ KOMMOHEHTbI, OTCYTCTBUE KOTOPbLIX B CYyAE6GHOM aKTe
EBponelickuii cyn no npaBam YesoBeKa CYATAET HEMO-
TUBMPOBAHHBIMW UM HEAOCTAaTOYHO MOTMBUPOBAHHbLIMU
cyfebHbIMM aKTamu, 3adUKCUpPOBaB MO JaHHOMY Aeny
HapyLeHune ctaTtbh 6 EBponenckor HoHBeHL M.

Y10 KacaeTcA M3yyeHua 3apyberHoro onbita, TO OT-
Meuyy, YTO B LLeJIOM MOYTHU BO BCEX CTPaHax Mmpa, a B ciy-
yae JEMOKpATMYECKOro obLecTBa — BO BCEX, AENCTBET
MPUHLMN MOTUBMPOBAHHOCTU CYyAEGHOro aKTa, TO eCTb
CyfZbl BO BCEX Cyyasx 06s3aHbl MOTMBUPOBATh, 06OCHO-
BblBaTb BbIHECEHHbIE UMW CYAEOHbIE aKTbl HE3aBUCUMO
OT TOro 06CTOATENbCTBA, OYAET AaHHbIM CYyAEOHbIN aKkT
OMpOTECTOBaH WK HET.

Hanpumep, cornacHo yactm 3 ctatbn 93 HOHCTUTYL MK
Mpeumn 1975 roga, BCe BEPAMKTbI CYA0B AOMKHbI ObITh
MOTUBMPOBAHbI YETKO U MOSIHOCTbLIO ONY6/IMKOBAHbI.

% ECHR, case of Suominen v. Finland (no. 37801/97), 1 july 2003.

20 ECHR, case of Georgiy Nikolayevich Mikhaylov v. Russia (appli-
cation no. 4543/04), judgment, 1 april 2010.

21 ECHR, case of Kuznetsov and others v. Russia (application no.
184/02), judgment, 11 january 2007.

22 ECHR, case of Hirvisaari v. Finland, no. 49684/99, 27 september
2001.

CornacHo nyHkTy 3 ctatbu 120 KoHcTuTyumMm Ucna-
HWW, BEPANKTbI AO/IMHbI COAEpHaTb MONOHEHUE O TeX
OCHOBaHMAX, KOTOPbLIMW PYKOBOACTBOBAJICA CYA, N [OJTHK-
Hbl Ny6aMKOBaTbCA My6/IMYHO.

JocTaTouHbI MHTEpeC npeacTaBnfaeT AencTByollee
npasoBoe perynvposaHue Pecny6amnku Benapycb, Kaca-
lolueeca MOTUBUPOBAHHOCTHU Cyae6HOro akTa.

B vacTtHocTu, cornacHo ctatbe 302 [parpaaHCKoro
npoueccyanbHOro Kogekca benapycu, cynebHbi aKT
JONKEH 6bITb MOTMBMpPOBaH (OGOCHOBaH) B Ciy4ae,
npegycMoTpeHHOM cTaTber 305 MparmaaHcKoro npouec-
cyanbHoro Kogekca benapycu.z

CornacHo ctaTbe 305:

MoTunBaLmoHHasa 4yacTb (060CHOBaHME) peELLEHUA COo-
cTaBnseTca:

1) no TpeboBaHUIO OPUANYECKM 3aMHTEPEeCOBaHHbIX B
ucxopae pgena nuu,. Takoe TpeboBaHUE MOMKET ObITb 3a-
AIB/IEHO A0 yAaNIeHNsA cya B COBELLATENbHYI0O KOMHATY
ONA BblHECEHUA pelleHnA U B TedYeHne OeCATU p,HeVI
noc/ie ero ornalleHus;

2) B CBA3M C 06XKasoBaHMEM MM ONPOTECTOBAHUEM pe-
LUEeHMA B KaccauMOHHOM NOPAAKE;

3) B cnyvanx, Korga HactoAwum Hogexkcom yctaHoBne-
HO, YTO pELLEHWNE HE NOAEKUT KacCaLlMOHHOMY OOa-
JIOB2HUIO U/ ONPOTECTOBAHMUIO;

4) B cnyyanax, NpAMO NpeaycMOTPeHHbIX HacToAwmM Ko-
JEKCOM.

MoTuBaLMOHHaA YacTb pelleHns JOoNKHa cogepmaTtb
OTBETbI HAa BONPOCHI, NPeAyCMOTPEHHbIe NMyHKTaMn 1 -5
ctatbm 300 HacToAwero Hogekca, a B cnyvyae cocTas-
NIeHNA ee He B COBeLLATENIbHOM KOMHATE A0J/1HA ObiTb
M3/10}EHa B BUAE OTAE/IbHOMO AOKYMEHTA W COAEpHaTb
YHasaHue Ha pelleHue, B OTHOLLEHMM KOTOPOro OHa Co-
cTaBfieHa.

daKTH4ecKn U3 aHanmsa ctatbn 305 CTaHOBUTCA OYe-
BMAHbIM, YTO B Benapycu gencTeyeT npesymnuua Hemo-
TUBMPOBAHHOCTU CcyAebHOro axra, cratba 305, B yacT-
HOCTHW, UCYEpnbIBaloLLE NEpPeYUCcnAeT OCHOBaHUA, Koraa
TONIbKO NPW HAZIMYMKM OJHOTO U3 9TUX OCHOBaHWUM cypg, 6y-
[EeT 06A3aH MOTUBMPOBATbL CYyAEOHbINM aKT.

Mo pesynbTaTam Monx uccnenoBaHui, benapyce aBu-
flacb €QMHCTBEHHbIM rocyAapCTBOM, rAe UMEKT MecTo
AB/IEHNA U MOTMBMPOBAHHOCTU U HEMOTUBUPOBAHHOCTH
cyaebHoro aKra.

Tem He MeHee, fae B C/lyyae CyLLEeCTBOBaHMA NPUH-
LMna HEMOTUBMPOBAHHOCTM CyAebHOro aKTa, gymato, 4to
3aKOHOM [JO/IKHbI ObITb YCTAHOBJIEHbl OMNpefe/eHHble
YeTKMe, CTPOrne KpUTEPUN, MUHaYe 3aKOHHbIM, MpaBoOMep-
Hbli, OBOCHOBAaHHbIM, MOTWUBMPOBAHHbLIN MNpPeaMETHbIN
CyaebHbIV aKT 3aMEHUT JIMLLEHHbIW NpeameTa, He3aKoH-
HblM, BONIEBOM CYAEOHbIN aKT, YTO U NPUBEAET K HapyLle-

23 CratbA 305. TpeboBaHWe 0 COCTaBIEHUN MOTUBALMOHHOM YacTH
(obocHOBaHMA) peLleHuns.
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HUIO, NonpaHnto npae 1 3aKOHHbIX NHTepeCOoB JIMYHOCTH,
MCKaMEeHUI0 CaMOM CyTW MPaBoOCyAMA, UIHOPUPOBAHMIO
LEMOKPATUYECKUX MHCTUTYTOB.

IV. MoTMBHpPOBaHHbINA UIU
HEeMOTUBUPOBaHHbIM CyAe0OHbIA aKkT?

CornacHo JeNCTBYIOLWEMY CYAOMPOU3BOACTBEHHOMY
(npoueccyanbHoMy) 3aKoHogaTenbcTBy PA, Bce cyaeb-
Hble aKTbl (MPUroBOpPbl — TOJILKO MO YrOJIOBHbIM Aenam,
peLleHNA — TONbKO MO rpaXAaHCKUM U afMUHUCTPATMB-
HbIM Aenam, BepAUKTbl — NO YroJIOBHbIM, rpaaHCKNM,
aAMUHWUCTPATUBHBIM, KOHCTUTYLMOHHBIM AenaM), BbIHO-
CVvMble CyfamMu NepBOM WHCTaHUUKM, ANENNsAuMOHHBIM,
HaccaunoHHbiM M KOHCTUTYLMOHHBIM CyAamMu, AOJTHHbI
6bITb MOTUBUPOBAHHbLIMU (apryMEeHTUPOBaHHbIMKU, 060-
CHOBaHHbIMM).

Moa MOTMBMPOBAHHOCTBLIO CyAeOHOro aKTa crnepyet
NnoHWMMaTb BblParKEHNe MNPaBOBOM MO3WLMK, 0BOCHOBA-
HVMe NPaBOBOM TOYKM 3PEHMA B CyAeOHOM aKTe CyaoM —
OpraHoM, OCYLLECTBAAOWMM NpaBocyane.

TpeboBaHWe OTHOCUTESIbBHO OBOCHOBAHHOCTU CyAe6-
HOro aKTa BamHO, TaK KaK BbIHECEHHbIE CY0OM pELUEeHNA
He Bcerga ABnfAlTCA ABHbIM 06pa3oM BEPHbIMK (MpaBo-
BbIMVI), MHorga OHM ABNAKTCA ABHO HenpaBOBbIMA He
TOJIbKO AJ1A rpamaaH, Ho 1 ANA CNeLuanncToB — OPUCTOB.
Mo aToM NpryMHe OT cyaa (opraHa, BbIHECLLETO peLleHne)
TpebyeTcA YyeTKaAa MOTMBaUMA CyaebHOro aKta, To eCcTb
cyA B MOTMBaLMOHHOM 4acTW [O/KEH OTBETUTb Ha Bce
Te BOMPOCbI, KOTOPbIE MOMYT BO3HUKHYTb Y Y4aCTHUKOB
cyaebHoro Npov3BOACTBa B CBA3UM C 3aK/IHOYMTEJILHOM
4acTblo BEPAMKTA.

3aknounTenbHan 4acTb CyAe6HbIX aKToB He Bcerga
ABNAETCA HEMOHATHOM (HEMPWEMNEMOM) ANA YyYaCTHU-
KOB CYA,0MPON3BOACTBA, BO MHOIMX CAyYaaX YYaCTHUKU
Cy[0onpoM3BOACTBA YA0BNETBOPEHbI peLLEHUEM cyaa, U
Yy HWUX HEe BO3HMKAET BOMPOCOB B CBA3W C OBGCTOATE/b-
CTBOM MOTMBMPOBAHHOCTM CyaebHOro aKta. B Takux
cnyyasx obasaTesibHOe TpeboBaHWME MOTMBUPOBAHHO-
CTM Ha NpPaKTUKe NPUBOAUT K BbIMOJIHEHWIO Gecrnones-
HOM paboTbl.

B KadyecTBe cBMAeTENbCTBA BbILLEYNOMAHYTOroO nNpesa-
CTaB/Il0 HEKOTOPble CTaTUCTUYECKWE [aHHble, CBA3aH-
Hble C BbIHECEHHbIMU CYAOM, ONPOTECTOBAHHBLIMU U HEO-
npoTecTOBaHHbIMU Cyp,e6HbIMM aKTamMmu.

M3yyeHne cypebHOM MpaKTUKWM MOKa3blBaeT, YTO B
TeyeHne 2010 roga cysamm nepBOM MHCTaHUMKM BblHe-
ceH 50301 cypebHbit akT (10744 — no agMUHUCTPATMB-
HbiM aenam, 4394 — no yronoBHbIM aenam, 44163 — no
rpaxaaHCcKuM genam), U3 KOTopbix onpotectoBaHo 7113
(1243 - no agMnHUCTpaTMBHbIM genam, 2050 — no yro-
NOBHbIM genam, 3820 — no rparKpaHCKUM aenam).

OnpoTecToBaHHble CyAeOHble aKTbl COCTaBNAT 12%
OT 00OLLero y1Mcna BblHECEHHbIe CyAebHbIX akToB. [Mpu
3TOM MO aAMMHWUCTPaTUBHbLIM AeflaM OnpoTecTOBaHO

12% BbIHECEHHbIX CyAebHbIX aKTOB, MO YrONOBHbIM Ae-
nam — 47%, a no rpaxgaHcKnum — 9%.

OcHOBbIBasACH Ha BbILLEU3TOKEHHOM, Lies1ecoobpasHo
06paTuUTLCA K BOMPOCY O TOM, BCerga v onpasibiBaeT
ceba TpeboBaHME 0O MOTMBMPOBAHHOCTM CYyAE6HOro aKTa
NpW ero pacCMOTPEHUN C TOYKM 3peHns 3PERTUBHOCTH
npasocyana? lMpu oTpuuaTesbHOM OTBETE Ha 3TOT BO-
MPOC MOMHO NPeAyCMOTPETb HOBbIM MOAXO K MOTUBMPO-
BaHHOCTM CyAeOHbIX aKTOB — CyAeOHbIM aKT MOMXET ObITb
He MOTMBUPOBAH, €C/IN Ha 3TO HE BO3ParaloT y4acTBYI0-
Wwue B gene nmua. PaKTUYECKN MU0 MOXKET OTKas3aTbCA
OT CBOEro npasa Ha MnoJiydeHWe MOTUBUMPOBAHHOIO Cy-
[AEe6HOro aKTa, TO eCTb NPW 9TOM CYZ NPUIOKKUT K aeny
BBOZHYIO, ONMUCATENbHYIO (C M3N0HEHNEM (aKTOB) U pe-
30/I0TUBHYIO YacTU CyAe6HOro akta 6e3 MOTUBaLMOHHOM
YyacTw.

MpenmyliectBamm HEMOTUBMPOBAHHOIO CyaebHOro
aKTa, N0 MOEMY MHEHUIO, ABNAIOTCA:

1. obneryeHne 3arpyeHHOCTU CyLOB MEPBOM MHCTaH-

7175
2. NOBbILEHME BO3MOXHOCTH BbIHECEHUA Ka4E€CTBEHHbIX

peLleHui;

3. ucnonHeHue cyaebHbIX aKToB B 60/1ee KOPOTKUE Cpo-

KU.

B uenom A He cornaceH ¢ naeei HEMOTUBUPOBAHMA CY-
[AEe6HOro aKTa, 0AHaKO Aaxe Npu HaMYMKM JaHHOro npa-
BOBOIO PEry/MpoBaHUA OHO AOJIHKHO ObITb NOABEPrHYTO
O4YeHb CTPOroMy pernaMmeHTUPOBaHMIO, OCYLLECTBIEHUE
KOTOpOro npeacTaBffeTcA chnegylowmuMm obpasomM: cypa
ny6IMKYeT Pe30N0TUBHYIO HYacTb CyAebHOoro axKTa, nocsie
4ero y4acTByloLLMe B Cy40NPOU3BOACTBE nLa B TeHEHUE
KOHKPETHOro CpoKa, B yCTaHOB/IEHHOM 3aKOHOM MopAa-
Ke MOryT MMeTb NpPaBo 06paLLeHUA B CyA 3a NOJTyYEHNEM
cyaebHoro akta 6e3 MOTMBALMOHHOM YacTu. B cnyyae
MOJIy4EeHUs COrnacusa BCEX YYACTHUKOB CYA0MpOM3BOA-
CTBa OTHOCUTE/IbHO NMONy4YeHUA cyaebHoro akta 6e3 mo-
TUBALMOHHOM YaCTH B TEHEHME 9TOr0 CPOKa CY A HE BHJIO-
YaeT MOTUBALMOHHYIO YacTb B CYAEOHbIN aKT.

B cnyyae BHeApeHUA 3TOMO MHCTUTYTa ByAeT AeNCTBO-
BaTb MHOM CPOK BCTYM/JIEHMA B CUNY CYyAeOHOro aKTa, B
YaCTHOCTU, HEMOTUBMPOBAHHbIE CyAebHble aKTbl AOK-
Hbl 6yAyT BCTyNaTb B CUly C MOMEHTA OTKa3a CTOPOH OT
CBOEro npasa Ha nosy4yeHue MOTUBUPOBAHHOIO CyAe6HO-
ro aKkta, a B Cny4ae MOTUMBUPOBAaHHbIX CYyAe6HbIX aKTOB
OyneT AencTBOBaTb AEMCTBYIOLWMI BapuaHT 3aKoHoAa-
TeNbCTBa O BCTYM/IEHUM B CUNY CYyAEOHOro akta (obuee
npasuo).

BepauKT, BbIHECEHHBIN B YCKOPEHHOM MOPAAKE B pe-
3ynbTaTe cyaebHoro cneicTauns, He MOXET BbITb OnpoTe-
CTOBaH No cnegytoLlemMy OCHOBaHWIO: U3/I0KEHHbIE B CY-
[Ee6HOM aKTe BblBOAbI CyAa OTHOCUTESIbHO haKTUYECKNX
0BCTOATENBbCTB AeNna He COOTBETCTBYIOT AOKasaTe/lb-
CTBaMm, UccneaoBaHHbIM B ANennAuMOHHOM cyae. 1o
HOPMOM CTOpPOHAaM 3anpeLLaeTca ocnapueaTb B Cyfe npu
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anennauumn akTnyecKmMe 06CTOATENbCTBA AeNa, TO eCTb

no feny He MOXET BbITb BHOBb NPOBEAEHO CNEACTBME MO

CyLleCTBY, BblBOAbl CyAa OTHOCUTEJNIbHO (aKTUYECKUX

06CTOATENIbCTB CYMTAIOTCA OKOHYATE/IbHbIMK U ONpoTe-
CTOBAHUIO He nojJiexar.
CornacHo obLemy npasuiy, CyAebHbIM akT, BbIHOCK-
MbIli NO pesysibTaTaM CNeACTBUA NO Aesy, LOMHKEH ObiTb
MOTMBUPOBAHHbIM, OAHAKO MOXET ObITb NPEAYCMOTPEHO
MCKOYEHME, YTO AACT CyAy BO3MOXKHOCTb ONy6/IMKOBaTb
W NPUNOHKUTD K ey TOJIbKO BBOAHYIO, ONMUCATEJIbHYIO
(M3noeHne haKkToB) M PE30IOTUBHYIO HacTH CyaebHOro
aKTa C YC/IOBUEM, YTO 9TUM He ByaeT HapyLIEHO UK He-
060CHOBAHHO OrpaHUYeHo NPaBo IMYHOCTU Ha CnpaBes-
IMBOE cyaebHoe pa3bupaTenseTBo.
TpeboBaHWe OTHOCUTENBHO MOTUBUPOBAHHOCTM Cy-
[e6Horo aKTa B MepBYO o4epeab NPefyCMOTPEHO ANs
CTOPOH CyAONMpPOM3BOACTBA, OHO FABAETCA COCTaBHOM
4yacTbio MpaBa Ha cnpaseanunBoe cyaebHoe pasbupa-
TENbCTBO. YuuTbiBaA 3TO OBCTOATE/NIbCTBO, B Ciay4ae,
€C/I1 CTOPOHbI HEe BO3parKalT OTHOCWUTEJNIbHO Nojyye-
HWA CyaebHOro akTa TOJ/IbKO C M3/I0}EHUEM BBOLHOM,
onucaTeNbHOM 1 Pe30I0TUBHOM YacTel, TO HET HEO6XO-
AMMOCTH ONy6JIMKOBAHUA U MPUIOKEHUA K Aeny MOTH-
BaLMOHHOM YacTW CyAe6HOro akTa, KoTopble NPUBOAAT
K HanpacHoM 3arpysKe paboTbl Cyaa, a BeAb 3arpymHeH-
HOCTb CyAa, B CBOK o4vepefpb, BAMAET Ha ShdeKTUB-
HOCTb NPaBOCYAMA, HaANeKallee OCyLWecTBeHMe npa-
Ba Ha pacCMOTPEHWE N paspeLLeHne gena B pasyMHblM
CpOK.
CnepoBaTenibHO AN HEBbIHECEHUA CYLOM JIULLEHHO-
ro npegmeTa, HE3aKOHHOro, BOJIEBOrO CyAe6GHOro aKTa
HEeO6XO0AUMO YCTaHOBNEHWE CAeAyOLNX KOMMOHEHTOB,
06a3aTesIbHbIX YC/IOBUI: BblpaKeHWe CTOpOHaMW BOU
OTHOCUTENBHO HEOMPOTECTOBaHWA CyaebHOro akTa
[AONKHO ObITb:
1. HOHKpPETHbIM;
2. BblpameHo B NMCbMEHHOM POopME;
3. BblpaXeHO B YCTAHOB/IEHHbIN 32aKOHOM CPOK;
4. cTopoHam cneyeT Hagnemalmm obpasom pasbAc-
HUTb MpaBOBble MOCNEACTBUA peanu3aunn CBOEro
npasa Ha Noay4YeHWe HEMOTMBMPOBAHHOIO CyaebHOro
aKTa.
OTmMeTHM, KCTaTH, 4TO “0TKas” OT nNpasa obpalleHus B
BbILLECTOALLMIM cya aonycKkaeTcs EBponerickon KoHBeH-
unen umeHHo ansa EBponencKoro cyga no npasam 4eso-
BEKa, B 4aCTHOCTW, cornacHo crtatbe 44 EBponeickon
HoHBeHUMH, @ UMEHHO:
1. BepanKT BepxoBHOM nanaTbl OKOHYaTENEH;
2. BepauKT ManaTbl CTAaHOBUTCA OKOHYaTENbHbIM, €C/H,
a) CTOPOHbI 3afABJIAIOT, YTO HE MOTPEOBYIOT nepesayu
ZJena B BepxoBHyto nanaty nam

0) nepepadva gena B BepxoBHylo nanaty B TevyeHue
Tpex MecALeB Nocsie BblIHECEHUA BEPAMKTA He Tpe-
oyeTtca, um

B) KOmMmccuA BepxoBHOM nanatbl OTKIOHAET TpeboBsa-
HWe 0 Nepepayde Aaena B COOTBETCTBUM CO CTaTben 43.
daKTH4eckn BepauKT [lanaTbl CTAHOBUTCA OKOHYa-
TesbHbIM, inter alia, ecnn CTOPOHBI 3aAB/IAIOT, YTO HE Tpe-
6yloT nepegayn agena B BepxoBHyto nanary.

To eCTb, CTOPOHbI MPU KarKAOM C/ly4ae camu peLiarT
(pesynbTaT NPOABAEHUA CBOEro YCMOTPEHUSA), HenatoT
JI1 OHW OMPOTECTOBbIBaTb BbIHECEHHbIM CYAEOHbIM aKT
nan HeT? B HacTosAWeN cUTyaunm CTOPOHbI TaKKe caMu
peLLaloT, enaT /I OHWU NOYYUTb MOTUBUPOBAHHbIM CY-
AEOHbIN aKT UK HeT?

B cnyyae npuHATMA TaKoro HOBLUECTBA, AyMato, Heob-
XoauMMo anddepeHLMpoBaTb MEXaHU3Mbl HEMOTMBUPO-
BaHHOCTM CyAebHOro aKTa A1 yronoBHbIX, FPamaaHCKUX
M aAMWHUCTPATUBHBIX A4/ N0 OTAENIbHOCTU C YHETOM MX
0COGEHHOCTEN (Hanpumep, MO YrolOBHbIM AefaM KaK
06a3aTeIbHOE YCNOBWE HAZl0 NpeaycMaTpuBaTth ydyacTme
3alUMTHUKA, a TaKKe y4uTbIBaTb NpaBo 06ranoBaHusA no
YroJIOBHbIM AenaM, NpegycMoTpeHHoe ctaTben 2 MpoTo-
Kona Ne 7 EBponerickort HoHBeHLMH).

Jymato, 4TO BarKHO y4MTbIBaTb TaKKE NpaBoO 06Kasno-
BaHWA N0 YroJIOBHbIM AeJiam, NpesyCMOTPEHHOE CTaTber
2 MpoTtokona Ne 7 EBponerickon KoHBEHLMK, cornacHo
KOTOpPOMY:

1. Kaxpoe nuuo, ocyrKaeHHoe cyaoMm 3a coBeplueHue
YroIOBHOrO MPECTYN/IEHUA, UMEET MpaBo Ha nepe-
CMOTP €ro OCy¥AEHUA UM NPUroBOPa BbILLECTOALLEN
cyaebHon nHcTaHuuen. OcyLecTBEHNe 3TOro Npasa,
BKJ/IOYaA M OCHOBaHWA ero peaansauuu, peryampyer-
CA 3aKOHOM.

2. VIcKNl04eHna M3 3Toro npasa MOryT Npou3BOAUTLCA B
CBAA3N C YCTaHOBNEHHbIMU 32KOHOM HE3Ha4MTe/bHbI-
MW NPECTYN/IEHNAMU UK, KOraa SAaHHOE JILO CYAUMO
HaMBbICLLEN WMHCTaHUMEN, KOTopaa BbICTyNMAA B Ka-
YecTBe cyAa NepBOM MHCTaHLUMK, IMBO 3TO OHO ObLI0
OCYH[EHO Nnocsie pacCMOTPEHMA KacCaLMOHHOro npo-
TecTa NpoTMB ONpaBAaHuUs 3TOro anua.

B cnyvae BHegpeHWA HACTOALLEro UHCTUTYTa UCNOS-
HeHue cyaebHbIX aKToB ByAeT NPon3BOAMTLCA B 6onee
KOPOTKME CPOKM, TaK Kak Mpu 3TOM MOMKHO M3MEHMUTb
npesyCMOTPEHHOE NPOLEeCCyasibHbIMU KOAEKcamMu 06-
Wwee npaBWIO, COrNACHO KOTOPOMY CyAeGHble aKThbl
BCTYNalOT B 3aKOHHYIO CUYy Yepe3 Mecsil, C MOMEHTA MX
odu1uManbLHOro ony6aMKoBaHUsA (Nocse Yero nocaegHue
NnoAnemar UCMNOJIHEHUIO).

B uacTtHocTH, cornacHo ctatbe 140 [pamaaHCcKoro
npoueccyanbHoro Kogekca PA:

1. Paspewarowpme feno no Cywectsy cCyAebHble aKTbl
cyfa o6Lel PUCANKLMM BCTYNAIOT B 3aKOHHYIO CUY
yepes MecsAL, C MOMeHTa X oduLManbHOro ony6anKo-
BaHWA, 3a UCKIIOYEHUEM CNy4aeB, NPeAYCMOTPEHHbIX
NYHKTamu 2 1 3 HaCTOALLEeN CTaTbu.

2. Ecamn cToMmocTb Tpe6oBaHUA O B3bICKAHWWM CyMMbI UK
OLEHEHHOr0 B AEHEXHOM BbIPAXKEHWN NPeaMeTa UCKa
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He npesblWaeT NATUAECATUKPATHOro pasMmepa MUHK-

MaJIbHOM 3apaboTHOM NaaThbl, TO paspeLlarowmnn 4eso

Mo CyLLEeCTBY CYAEOHbIN aKT cyaa OOLLeN pUCAMKLMM

BCTyNaeT B CU/y C MOMEHTa ero opuumasbHOro ony-

G/IMKOBaHMA.

3. He paspewatouime aeno no cywecTsy cyaebHble (Npo-
MEYTOYHbIE) aKTbl CyAa OOLLEN PUCAMKLMM BCTyNa-
0T B 3aKOHHYIO CWJTy C MOMEHTA MX BbIHECEHUA, €C/IN
HacToAwMM KoaeKcom He NpesyCMOTPEHO MHOE.

4. Paspewarwuwme geno no cywectBy CyAaebHble aKTbl
cyaa o6LLeN IPUCANKLNN B UCKIOYUTENBHbIX CyYasx
MOryT 06BbABAATHCA BCTYNUBLLMMU B 3aKOHHYIO CUY C
MOMEHTa Mx oduLManLHOro ony6IMKOBaHUA, €CaN NX
HeOObABNEHNE HEMUHYEMO NPUBEAET K BO3HWKHOBE-
HWIO A5 CTOPOH TAMKUX MOCNEACTBUI. Takune aKTbl
nog/siear onpoTeCTOBaHUIO B MOPAAKE M CPOKM, yCTa-
HOB/MIEHHblE HacToAWwMM HopeKcom pasi He BCTYNMB-
LUMX B 3aKOHHYIO CUJTy aKTOB TOrO Xe cyaa.

CornacHo ctatbe 115 Hogekca 06 agMuHMUCTpaTMB-
HoM cygonpoussoacTee PA:

1. Paspelatolwmne geno no CywectBy cyaebHble akTbl
aAMWHUCTPATUBHOMO CyAa BCTYNaOT B 3aKOHHYHIO CUJTY
yepes Mecsl nocnae MX opuunanbHOro ony6aMKoBa-
HWS, eCNN ANA BCTYNIEHMA B 3aKOHHYIO CUTY 9TUX aK-
TOB HacToAwmMM HogeKcom He NpegycMOTpeH ApYyrom
CPOK.

2. MNpoMeXyTOYHbIE aKTbl aAMWMHUCTPATMBHOIO cyaa
BCTYNaKT B 3aKOHHYIO CUJ/Ty C MOMEHTA MX BbIHECEHWS,
ecnu HacToAwmMM KogeKkcom He NpeayCMOTPEHO UHOE.
Kpome TOro, B mpoueccyanbHble KOAEKCbl OMHKHbI

ObITb BHECEHbI COOTBETCTBYIOLLME U3MEHEHMA U A0MNO-

HEHWA, KOTOPbIMU AOJKHbI 6bITb YCTAaHOB/EHbI ApYrue,

60/1e€ KOPOTKME CPOKW BCTYMNEHUA B 3aKOHHYIO Cuiy

HEMOTUBUPOBAHHbIX CyAEOHbIX aKTOB C y4ETOM TOro 06-

CTOATENIbCTBA, YTO OHWU HE NMOoAJ/IeKAT ONPOTECTOBAHMIO.
MNpepnaraemoe HOBLIECTBO — Tpe6OBaHWE MOTUBUPO-

BaHWA CypebHOro akta TOJIbKO B C/lydae onpoTecToBa-

HWS, B ONpeaeneHHON YacTh (B TOM YacTu, YTO He nopg-

JIEUT ONPOTECTOBAHUIO — BbIBOAb! CyAa OTHOCUTE/IbHO

(paKTUYECKMX 0OCTOATENBCTB) MMEET MECTO M NMPUMEHSA-

eTcA B cyaebHol npaktuke PA npu ynpolleHHOM (YCKO-

pPEHHOM) MPOU3BOACTBE.

Tak, B rnase 45.1 YronoBHO-NpoOLECCyabHOrO KO-
gexca PA ycTaHOBAEH MOPALOK YCKOPEHHOro cyaebHo-
ro pasbupaTenbCTBa — B C/y4ae coraacusa noacyanmoro
WM 06BUHAEMOrO C NPUMEHEHUEM YCKOPEHHOMO nopaa-
Ka cyaebHoro pasbuparensctsa no BblABUHYTOMY 06BU-
HeHuo. Hopmamu aToM rnasbl ycTaHaBIMBaKTCA OCHOBA-
HWA NPUMEHEHMA YCKOPEHHOr O cyaebHOro pasbuparesib-
CTBa, MOPALOK NPOBEAEHUA YCKOPEHHOro cyaebHoro
pasbupaTenibcTBa U BbIHECEHMA BEPAMKTA CYAa, a TaKKe
nopAAoK ONPOTECTOBaHUA BEPAUKTA Cyaa.

CornacHo ctatbe 375.4 YronoBHO-NpoLeccyasbHOro
KopeKca PA, BEpAWKT cyAa, BbIHECEHHbIM B YCKOPEHHOM

nopaake no pesyabTartam CcyaebHOro paséuparenscTaa,

HEe MOMET 6blTb ONPOTECTOBAH NO C/IeAYHLWUM OCHOBA-

HUAM: W3/I0KEHHbIE B CyAe6HOM aKTe BblBOAb! CyAa O

(aKTUYECKUX OOCTOATENBCTBAX HE COOTBETCTBYIOT (aK-

Tam, UCCNefOBaHHbIM B ANENNAUMOHHOM cyae. OTUMK

HOpMamMK CTOpOHaM 3anpeLiaeTca ocnapuBaHue B cyae

(aKTUYECKNX OBGCTOATENLCTB Aefla Npu aneansuum, To

€CTb He MOMET ObITb NPOM3BEAEHO pPas3dupaTenbCTBO

Jena no cywecTBy, BbIBOAbI CyZia OTHOCUTE/IbHO haKTH-

YECKMX OBCTOATE/NIbCTB CYMTAIOTCA OKOHYaTE/IbHBIMKU U

He nopaJ/ieaT onpPOTECTOBAHMIO.

B uenom gna BHegpeHUs HacToOALLEN npoleaypbl He-
06x04MMO:

1. NpoABNATL MAaKCUMaJIbHY OCTOPOXHOCTb, YTOObI Ha-
npacHo He “orpaHnyMBaTh’ OGHO M3 OCHOBHbIX Mpas
JIMYHOCTH — NPaBo Ha cripaBeasMBoe cyaebHoe pasbu-
paTenbCcTBO, KoTopoe cornacHo HoHcTuTyumm PA Hu B
KOEM CJ/lyyae He NOAJIEHUT OrPaHUYEHMIO;

2. AnsA Toro YTo6bl He MMETb HOpPManbHO-MPABOBbLIX MNPO-
6nem co ctatbert 19 KoHctutyumm PA u co ctatbel 6
EBponerickon KoHBeHLMK, cnegyeT NPUHATL Ceayto-
Liee MHeHWe: CyAebHbIM aKT, KOTOpbI He TpebyeTcs
MOTUBMPOBATb UCXOAA 13 BbILLEYKA3aHHbIX Lenen, He
MOMET MO CyLIeCTBy paccMaTpuBaTbCA B KayecTse
CyAe6HOro aKTa B CBOEM MPAMOM CMbIC/IE, a8 MOXET
paccmaTpuBaTbCA B KayecTBe [OKYMEHTa, npuaato-
Lwero opuuManbHbIN BUA “PUMUPEHNIO” CTOPOH (eC/u
CTOPOHbI COrNalarTCA ¢ Pe30/I0TUBHOM YacTbio pe-
WweHnAa cypga (Mcxogom gena), 710 B HedopmasibHOM
acneKTe pes3o/II0TUBHYIO YaCcTb PELIEHUA MOMKHO pac-
cMaTpuBaTh KaK COrialleHueM O NPUMUPEHUU, KOTO-
poe HasblBaeTCA CyAeOHbIM aKTOM YMCTO MO NPaBOBOWM
huKLMK.

Mcxoaa 13 aToM TOYKKM 3peHus, TpeboBaHUE OTHOCH-
TE€/IbHO MOTMBMPOBAHHOCTWU CYAEOHOro akta He MOMeT
pacnpoCTPaHATLCA Ha CYAEeOHbIN aKkT, MOATBEPHKAAOLLNIMA
npUMMpEeHUe CTOPOH. B oCHOBY aToro akta cTtaBuTCA He
TO/IbKO BONA CyAa, HO M oblan (cornacoBaHHas) BoAA
UL, SABNSAIOWMXCA CTOPOHAaMM MO KOHKPETHOMY Jeny.
Cyg 065A3aH MOTUBMPOBATb BbIHECEHHbIM MM aKT, B KOTO-
pom 3adrKCHpoBaHa TOJIbKO ero BoAA (KOTopasd MOMET
He coBMnagaTh C BOJIEM CTOPOH), a He “aKT, MOATBEPHAA-
oMM B3aUMHOE corsiacke CTOPOH”, KOTOPbIM COAEPHMUT
BOJIO HE TONBKO CyAa, HO U CTOPOH (NMPOTMB KOTOPOrO
CY[l He BbICTYMNaeT, TaK KaK OH He MPOTUBOPEYUT 3aKOHY
M MHBbIM NPaBOBbLIM aKTaM IM60 He HapyLLlaeT npasa 1 3a-
KOHHbIE MHTEPECHI APYTUX NNLL).

Tenepb 06paTMMcA K BONPOCY 0 TOM, Kakas npobsiema
MOMET BO3HMKHYTb Npu obpalleHnr B EBponenckui cyg,
no npaBam YyenoseKa 1 HoHcTutyumoHHbin Cyg PA ¢ Tou-
KM 3peHnsa TpeboBaHMA 06 MCHEPNaHHOCTU MHCTaHLMMA.

Mpepnaraemoe peryniMpoBaHne — NPUHLMN HEMOTHBU-
pOBaHHOCTU CYAEeOHOro aKTa, cnefyeT npeaycMoTpeTb
TO/MbKO AN1A CyAebHbIX aKTOB, BbIHECEHHbIX CyAamu nep-
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BOWM MHCTaHLMK, a akTbl AnennsumoHHoro U KaccauMoH-
HOro CyZi0B AON¥HbI 6bITb MOTUBMPOBaHHbIMK. CnepoBa-
TENbHO, OKOHYaTe/IbHbIA CYAEOHbIM aKT, BbIHECEHHbIN B
OTHOLLEHUW nnua, obpatusLieroc B HOHCTUTYLMOHHBIN
Cya PA nnu EBponeickuin cyg no npaBam YenoBeka, 6y-
[leT MOTUBUPOBAHHbIM, U 3TUMW CylaM1 HE MOKET ObITb
3aMKCUPOBAHO HapylleHWe MnpaBa Ha CrpaBefMBoOe
cyaebHoe pa3bupaTenbCTBO.

To ecTb, ecan Muo obpawiaetcs B ANeinsaumMoHHbIN
cya, ocnapuBas BbIHECEHHbIM CyAOM MEPBOM MHCTaH-
UMK cyaebHbI aKT No OCHOBAHUIO CYyAEe6HOM OLUMOKM —
MO OCHOBaHWIO HapyLUEHUS HOPMbl MaTEPUasbHOrO MU
npoLeccyasbHOro npasa, TO MU0 OCrnapuBaeT HeBep-
Hble BbIBOAbl, HEBEPHOE NPUMEHEHWE HOPMbI, HEHaane-
alime MOTMBMPOBKM CyAa, a 3To npegnoJsiaraeT To, Y4To
JIMUO AONKHO MMETb MOTUBMPOBAHHBIM CyAe6HbIM aKT,
4YTOObI CYMETb OCMOPUTL AENCTBUA cyaa. MHave rosops,
anennAUMOHHbIN MANM KaCcCaLMOHHbBIM NPOTECT MOMET
npeabsaBUTbL IULO, KOTOPOE WMEET MOTMBMPOBAHHLIN
cynebHbiv akT. CnegoBaTtenbHo, B 1I060M cyyae, Koraa
JIMLO enaeT onpoTecToBaTh UM NPOCTO HeNaeT UMeTb
MOTMBUPOBaHHbIN CyAe0HbIN aKT, TO CyA NEPBOM MHCTaH-
UMM 0683aH MOTMBUPOBATb BbIHECEHHbIM UM CYAEeOHbIN
aKT.

V. BbiBoabl

MNMoaBoAA UTOMM BbILLIEU3NOKEHHOMO, OTMEYY, Y4TO CO-
rnacHo obLiemy npaBwy BbIHOCUMbIM B pe3y/bTaTe pac-
CMOTPEHWA Aena cyae6HbI aKT JOSIKEH OblTb MOTUBU-
POBaHHbIM, OAHAKO HEJIb3A UCK/I0YATb, YTO BO3MOMHbI
c/lyyau, Korga cyfy MOXHO OTHOCUTb NPaBo He MOTUBU-
poBaTb BbIHOCUMbIA UM CYAE6HbIN aKT C YCI0BMEM, YTO
3TMM He ByAeT HapyLaTbCs UM HEOGOCHOBaHHO OrpaHu-
yMBaTbCA NPaBO JIMYHOCTM Ha CnpasBej/MBoe cyaebHoe
pasbupaTenbCcTBO.

BosmoHa cuTyauus, Korga nmuo wenaet UMeTb Mo-
TUBMPOBAHHbIN CyAe6HbIM aKT, He Kenaa onpoTECTOBbI-
BaTb 9TOT aKT. B aTom cnyyae npaBo MMETb MOTMBUPO-
BaHHbIM CyAebHbIN akT M NpaBo ONPOTECTOBAHUA Cyaeh-
HOrO aKTa He B3aMMOCBA3aHbI.

BosmoHa cuTyauua, Korga mMuo Hapsagy ¢ Tem, 4To
UMEET MOTMBUMPOBAHHbIN CYAEOHbIN aKT, XenaeT onpo-
TecToBaTb 9TOT aKT. B aTom cnyyae npaBo UMETb MOTU-
BMPOBaHHbIN CyAEeOHbIM akT M NpaBo ONpOTECTOBaHMSA
CyfebHOro aKTa B3aMMOCBSA3aHbl, TaK Kak HEBO3MOMKHO
OMpPOTECTOBbIBaTL CYAEOHbIM aKT 6e3 0B6CTOATENbCTBA
MOTWBMPOBAHHOCTM 3TOr0 CyAe6HOro aKTa.

OpHOBpPEMEHHO OTMedy, YTO MpaBO UMETb MOTUBM-
pOBaHHbIM CyAebHbIA aKT M NpaBO ONPOTECTOBaHWUSA Cy-
[ebHOro aKta ABNAIOTCA pasHbIMU MpaBamu, KOTOpble
He Bcerga B3aMMoCBA3aHbl. Haimuve MOTUBUMPOBAHHOMO
cyfebHOro akra 3aK/lyaeTca B COAENCTBUM peasm3a-
LMW NpaBa Ha onpoTecToBaHWe cyae6Horo akTa. Hanu-

4Yne MOTUBUPOBAHHOrO CyAe6bHOro aKTa 0CO6EHHO BarKHO
B TEX C/Ayyaax, Korga 3afBuTe/b KesaeT OCYyLeCTBUTb
CBO€ MpaBo Ha ONPOTECTOBaHME.

TeMm He MeHee, y4nTbiBasA TO OBCTOATENILCTBO, KaKne
npo6/sieMbl, MPaBOBbIE OC/IOKHEHNS MOMET Bbl3BaTb He-
MOTWBUPOBAHHBIA CYAEOHbIN aKT, MOXKHO OTMETUTb, YTO
B C/ly4ae HEMOTMBMPOBAHHOIO Cy1e6HOro aKTa MMeeTcs
60/1blLe HEJOCTATKOB YEM NPENMYLLECTB.

TaK KaK cyaebHbIM aKTOM 3aTparnBatoTca npasa, 3a-
KOHHbl€ MHTEPEeCH! L, TO OH BCeraa AOHKEH OblTb KOH-
KpeTHbIM, 060CHOBaHHbIM, NpeAcKasyembiM. Begp Tpe-
60BaHMe OTHOCUTEIbHO MOTMBMPOBAHHOCTU CyAeOHOro
aKTa, B MepByl0 oyepenb, NpeayCMOTPEHO AJiA CTOPOH
Cy[OMNpOU3BOACTBA, OHO fABNAETCA COCTABHOM 4acTbio
npasa Ha cnpasejvMBoe cyfebHoe pasdbupaTenscTso.
Beab MMeTb MOTUBUPOBAHHbLIN CyAebHbIM aKT — 9TO npa-
BO JINHHOCTH.
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Bonpoc cooTBeTCTBUA MHCTUTYTA
npewauLun B 3Ha4eHUU

de lege lata npaBy Ha
cnpaBepsiMBoe cyae6Hoe
pa3bupaTtenncTso B
A3zep6ainpHaHCKOM YyroJI0BHOM
npouecce

|. BBepeHue

B Teopuu yrosoBHOro npowecca Aorue rogpl UayT Ha-
YYHbI€ CMOPbl 0 Pa3HbIX aCMeKTax MHCTUTYTa NPeanLMK.
HecMmoTpA Ha TO YTO AaHHasA Tema fABAAETCH OAHOW W3
HauMeHee U3YYEHHbIX, JOBO/IbHO pa3Hble TOYKU 3pEeHMs
0 3Ha4YeHWU camol NperanLun Havyanu hopMMpoBaTHLCA
B [JOKTPUHE YrosI0BHOMO npotiecca. B yronosHo-npouec-
CyaslbHOM 3aKOHOAATENIbCTBE Pa3/IMYHbIX FOCYAApCTB
onpegesieHbl OT/MYaloMecs MexaHW3Mbl NPaBOBOro
peryivMpoBaHvA AaHHOrO0 MHCTUTYTa. B gaHHOM cTaTbe
3HaYeHWe MHCTUTYTa NPelamunM U MexaHnM3m npaBoBo-
ro perysiMpoBaHus OLEHMBAIOTCA C TOUKM 3peEHUA Tpebo-
BaHWW npasa Ha cnpaBeganBoe cyaebHoe pasbuparesb-
CTBO M Npea/iaraloTca NyTU PeLLeHU, BbiTeKalowmue 13
TEOopEeTUYECKUX NPobaeM.

II. WHCTUTYT nperoanuun B 3HaYEHUU
de lege lata B Teopuu yrosioBHoro
npouecca 1 B yroJioBHO-NpoLeccyasibHOM
3aKoHopaTtenbcTBe A3epbanpaHa

1. NoHATHe NpeloguLKu B TEOPUU YTOJIOBHOIO
npouecca

OfHUM M3 caMbIX BarKHbIX BOMPOCOB B NPaBOBOM CU-
CTEME KaXAoW CTpaHbl CBA3aH C OTCYTCTBMEM MPOTH-
BOPEYUN MEHKAY PEeLleHUAMMU, MPUHATLIMU CyjamMu B TO
BpPEMS, KOrA4a OHW NMPUMEHSIOT NpaBoBble HOPMbI. Henpo-
TUBOPEYMBOCTb CYAEO6HbIX PEeLleHU BbICTYNaeT B POau
OCHOBHOM rapaHTUM NPUMEHEHUA MPaBOBbIX HOPM AnA
BCEX B OAHOM W TOM e coaepaHuun. MexaHn3m Takoro
obecneyeHns B NpaBe peasiM3yeTca pasHbIMK cpeacTsa-
MW MPaBOBbIX HOPM. B aHrn0-CaKCOHCKMX M pOMaHo-rep-
MaHCKUWX cMCTemMax npaBa AaHHas 3agaya peryampyetcs
WMHCTUTYTamMu, OTAMYaloWmMMuca Apyr ot apyra. Beuay
TOro, 4TO CyAebHbIM MpeuefeHT UrpaeT ocobyio posib
Cpeay UCTOYHWKOB NpaBa B aHr/10-CaKCOHCKOM NpaBoBOM

' TpenogasaTesb Kadenpbl rocyAapCTBEHHOr0 CTPOUTENLCTBA
1 npasa [ocypaapcTBeHHOM AKagemun YnpaBneHusa npu npe-
3ngeHTe AsepbangraHcKkon Pecnybaunku, fJoKTop ¢unocopum
npasa.

cUcTeME, CyA, peLuas BONpoc NPUMEHEHUA UMEHHO onpe-
AEeNeHHON NMpaBOBOM HOPMbl B MPAaBOBbIX OTHOLUEHMAX,
TEM CaMbIM HaxoAUT peLueHue NpobsiemMbl NMPUMEHEHUSA
NpaBoOBOW HOPMbI B TOM e COAEPHAHMM MO OTHOLLEHUIO
KO BCeM, yCTpaHAA Npu 3TOM BCAKWE NpoTuBopeyns. Mo
HalleMy MHEHWIO, UMEHHO BBUAY 3TOM NPUYUHBI OTNaaa-
€T HEeobXO0AMMOCTb B MHCTUTYTE Mpelauuuu B AaHHOM
npaBoBOM cucTeme. B TO e BpemMA B poOMaHO-repMaH-
CKOM NpaBOBOM CUCTEME, KaK NpaBu/o, B CUY TOrO, 4TO
npeueaeHT cyfa He BbICTynaeT B KAYeCTBE MCTOYHMKA
npaea, a 60see M3-3a TOro, YTO AaHHbIA UHCTUTYT BO
MHOIMX CTpaHax B LLe/IOM He CYUTAETCA MCTOYHUKOM Mpa-
Ba, CHOPMUPOBAHbI ApYrMe UHCTUTYTbI, UMEetoLLMe Liesb
peLLEHMA NPOTUBOPEYUI MEHAY NPUHATHIMW CYAe6HBIMU
peleHnAMK. B KOHTMHEHTaNbHOM cucTeMe npasa posib
NpeanumMm Kak MHCTUTYTAa, NpeaoTBpaLlaLLero NnpoTm-
BOPEYMA MEHAY CyAeOHbIMU pPEeLLEeHUAMU, He3aMeHUMa.
MoHATME NpelauuMM B YroJI0BHOM MpoLecce 6blno
uccnegoBaHo MHOrMMKM aBTopamu. B uenax mvHbopma-
LMK CTOUT OTMETUTb YTO, HECMOTPSA Ha TO YTO NPaBOBOE
perynnpoBaHue MHCTUTYTa NpeouUmmM B COBETCKUM ne-
pvoA 0CTaBasoCb BHE BHMMAaHWA Ha 3aKOHOAATE/IbHOM
YPOBHE B YroJIOBHOM CyA0NPOU3BOACTBE?, COOBPaeHN
OTHOCUTE/IbHO Cnocoba peLLeHnA TaKMX OTHOLLEHWIM Npu-
CyTCTBOBa/IM B JOKTPUHE YrosIoBHOro npouecca. B atom
cnyyae cyxpenue, BbiaBuHyToe M.C.CTporosuyem, fo-
MWHWPOBAO U Npegnonarano, 4To BBMAY TOro, YTO Cy-
AebHoe pelueHne BbMpaeT B cebA BCe 0COBEHHOCTH BUAA
fJoKasaTenbcTBa B Gopme odULMANbHOMO AOKYMEHTA,
OHO ABNANOCH JOKYMEHTOM B KA4eCTBE AOKa3aTe/bcTBa
W 4YTO BCE NONOMHEHMA, KacaroLmMeca aToro Buaa foKasa-
TeNbCTBa pacnpoCTPaHAIMCh TaKKe Ha TaKoe pelleHne.®
Jpyrmu cnoBamu, aBTop HE NPUHUMAET MAEK TOro, YTO
cypebHoe pelleHne, BCTynas B 3aKOHHYI0 culy, ByKBasib-
HO NPUWPaBHMBAETCA K 3aKOHY, W 3allMLLaeT TOYKY 3pe-
HWA, KOTOpas npejnonaraeT, YTO CyAbs, NPUHUMAIOLLMI
peLleHne Ha OCHOBE CBOEro BHYTPEHHEro AOBepUs, Be-
JEeT ceba He3aBMCMMO B MO/IHOM CMbIC/IE 3TOrO CN0Ba.
XoTA faHHbIe pacCyHAEeHUA HE PEryNPYIOT B NOJIHOM
06beMe OTHOLLIEHUSA, CBA3aHHbIE C MHCTUTYTOM Npetoau-
LMK, HO OHM, MO MpaBy, MOM/IN CYATATLCA AOCTATOYHBIMU
ANA pelleHna AaHHOro Bonpoca B onpeaesieHHoM cTene-
HW. [ocne npuobpeTeHma He3aBUCUMOCTH, OAHO 13 HOB-
LiecTB, KOTOpoe 6bl/IN BHECEHbI B TEKCT erﬂOBHO-I‘IpO-
LeccyasbHOro Kogekca AsepbarngaHckon Pecny6ivkm
(aanee nveryetca Kak YINK AP) B pamKax npaBoBbIX pe-
dopm, 6b110 MPUMEHEHUE MHCTUTYTA Npetoanumn. beina
BbIBMHYTa COBEPLUEHHO HOBAA KOHLENLMA peryimposa-

2 B coBeTCKuI Nepnog, HECMOTPA Ha TO YTO MHCTUTYT NPeAULUA
cyuiecTsoBas B hopMe NpeognumanbHOCTU CyAe6HOMo peLleHms
no rpamaaHckmm genam, B YINK MHOrMx cotosHbIx pecnybvK go
npuHaTua YMNK ot 1961 roga, meHHo B 1961-0M rogy MHCTUTYT
npetoguumm 6611 uckatodeH u3 YIHK Bcex COol3HbIX pecny6aumkK,
B ToM uncne u3 YK AsepbarigarHckon CCP, 3a UCKAOYEeHWEM
TonbKO YMK PCDHCP.

8 Crtporosuy M.C. YyeHne o maTtepuasbHON UCTUHE B YrO/I0BHOM
npouecce. M., Uagatensctso AH CCCP, 1947, c. 214.
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HWMA JaHHOrO BOMPOCA, W HOBasl KOHLENUMs NperauLmm
XapaKktepusoBanacb GOpMMPOBaAHMEM HOBbIX Ka4yecTB B
CBOEM COfepHaHu1, KoTopoe ByaeT NpoaHaIn3npoBaHo
HUKE COrnacHO COOTBETCTBYIOLLMM acrneKTam.

OTMeTUM, 4TO, XOTA NPEelamLnNA ABNAETCA OAHOM U3
HauMeHee U3Y4YeHHbIX TEM B TEOPUM YTOJIOBHOMO NPOLIEC-
ca, Kam bl aBTOp BHOCUT CBOE NMOHWMaHWE NPeamumu.
M3beraa o6WIMPHOrO aHann3a MOHATUM, NPeacTaBieH-
HbIX B HAYYHOW IMTepartype, CHMTaeM Heo6Xo4MMbIM pac-
CMOTPETb BKpaTLe CyTb Npelauumm n ee dyHKUUKU ans
onpefesnieHnss caMblX BamHbIX OCOBEHHOCTEN AAHHOro
MHCTUTYTA.

Mpetoauumns BO3HUKAET Ha OCHOBE MperauLualib-
HOCTK, KOTOpana SIBIAETCA OA4HOM U3 MHOMMX Heobxoau-
MbIX OCOBGEHHOCTEN CYAEeOHbIX pPeLUeHWM, BCTYMUBLUMX
B 3aKOHHyt0 cuny. OCHOBHaA CyTb 3TUX OCOGEHHOCTEN
CyfebHOro pelueHusl, BCTYMMBLUENO B 3aKOHHYIO CUIY,
3aKJ/IloyaeTca B TOM, YTO Cayyau, ONpeesieHHble B COOT-
BETCTBYIOLLEM CY€6HOM PELLEHUN, BNOCNEACTBUM MOTYT
W He paccMaTpuBaTbCs NOBTOPHO, B TO BPEMSA KaK OHU
CHOBa nonagatoT B cepy CyLOoNpon3BOACTBA, U JaHHbIe
CNyYau NPUHUMAIOTCA KaK yiKe onpeaeneHHble B cyneb-
HOM peLUeHUM, BCTYNUBLLEM B CWY, U B MOCIEAYIOLMNX
Zenax unu cayvyasax HoBOe PacCCMOTPEHWE JaHHbIX Cyya-
€B MOMET CUMTaTbCA HeLEeNecoobpasHbiM C TOYKU 3pe-
HMA NPOLLECCYaNbHOrO 3aKJIHUYEHUS.

B TO e BpemA He CTOUT 3abbiBaTb, YTO CcyaebHoe
peLleHne, BCTYNMUBLLEE B CUJTY, CYMTAETCA OCHOBOM 00-
LLEeCTBEHHOr 0 J0BEPUSA Ha CnpaBeg/MBoe cyaebHoe pas-
61paTenbCTBO B KA4YECTBE aKTa CcnpaBea/MBoro cyaeob-
Horo npougecca. HegoBepue 1 HENPUHATUE BO BHUMaHWE
APYrMM OpraHom Cy[onpov3BOACTBA [OCTOBEPHOCTU
[aHHbIX, OTPAXEHHbIX B COAEPHKAHUM 3TOr0 aKTa, NPUHU-
T 3HAYMMOCTb CYAEBGHOr0 PELLEHMSA, BLIHECEHHOTO OT
MMEHW rocyfapcTBa M BCTYNMBLLETO B 3aKOHHYIO CUITY, U
3TO, B pesynbTare, CHU3UT B OOLIECTBE MPECTUIK aKTa,
MPUHATOro OPraHoM CyAoNpPOU3BOACTBA, YTO MPOTUBOpPE-
YMT OCHOBHbIM TPEGOBAHUAM MPaBOBOro rocyAapcTea B
COBPEMEHHbIV NepUOg,

Hak BnaHo, npeoguumanbHOCTb CyAebHOro pelleHus
CTaHOBWTCA CPEACTBOM MPOLECCYa/IbHOrO 3aK/4EHUS,
a TaKiKe 3awWuTbl NPecTUa CyAebHbIX pelieHui uam
obecnevyeHns Ux cTabuibHOCTH, U 3TO HE CO3AaeT HUKa-
KOro JIOrM4ECKOro NpoTUBOPEYNs, a HA060POT, OCHOBbI-
BaeTCA Ha NPAMOM MPOMOPLUOHANIBHOCTU MEXAY 3TUMMU
CYHAEHUAMM.

Ho apyrve dakTopbl NpenAaTCTBYIOT YETKOMY pelle-
HUIO AaHHOro Bonpoca nan npuBogAT K ABYCMbICIEHHO-
CTW B MOHMMaHUK NPEeANLMaNBLHOCTU. TeM cambiM, KaKk
M3BECTHO M3 YroJIOBHOIO NpoLecca, Kamapli cyapa npu-
HVYMaeT peLLeHMe MO KAKOMY-TO AieJly Ha OCHOBE 3aKOHa U
CBOEW BHYTPEHHEN BepbI, M B 3TOM C/ly4ae OH ONupaeTcs
Ha [loKa3aTe/IbCTBa, CYLLECTBYIOLLME UM cuMTaloLLMecs
HeO6X0AUMBIMU MO AAHHOMY Aefy, U MPW 3TOM HUKaKoe

M3 9TUX JOKasaTe/bCTB HE UMEET MpeaonpeneseHHyo
3aKOHHYI0 cuny ana Hero. Jpyrumm caoBamu, Cyaba He-
3aBMCMM NPU MPUHATUM COOTBETCTBYIOLLErO pEeLUEHUS,
W BMeLLIaTeNbCTBO B €ro HE3aBUCUMOCTb HEAOMYCTUMO.
Tem camblM, eCnu cyaba NPUAET K 3aKN0HEHUIO, YTO CIly-
Yau, onpefeneHHble B CyaebHOM peLleHnn, MPUHATOM Mo
[eny v BCTYNUBLLEM B CWUJTY B MPOLLAOM, NPUHATLI BO BHU-
MaHue n emy npungetca npuHMMaTb HesaBUCMMOE peLle-
HWEe Ha OCHOBE CBOEM BHYTPEHHEW Bepbl, TO CO3[aeTcs
HeobXxoAMMOCTb aganTtaumMm CTabusIbHOCTH CyaebHOoro
PELLEHMA U NPOLECCYasIbHOrO 3aK/IH0YEHUA LeSIN BbIfB-
JIEHUA UCTUHBI A0 AaHHOMY Aeny.

HecmoTpA Ha CAOMHOCTb ajanTauuu CcoAeprHaHus
NperanuManbHOCTU LEeS BbIABIEHUA UCTUHBI, U3BECT-
Hbl yCNeLlHble NYTU peLleHna 9Toro Bonpoca B NpaBOBbIX
cuctemax. lNpuHUMaa nperavumanbHOCTb KaK Ccnocob
[OKa3aTeIbCTBa, a TaKKe Peryanmpya MHCTUTYT Npelogu-
LMK, HEKOTOPbIE CTPaHbl PELLAIOT AaHHbIA BOMPOC, CCbl-
Nafcb Ha npoueccyanbHoe 3aK/l4eHne U CTabuabHOCTb
CyAebHOro peLleHmsa Kak Ha obLuee NpaBmMao U COXpaHAn
npy 3TOM MpaBo CyAbM COMHEBATLCA. Torga Kak B Apy-
rMx cTpaHax npegfiaraeTca NpoCcToe peLueHue Bonpoca,
KOTOpPOE HEe CTaBWUT 3HAK pas/MyvMa MeXAay CyAe6HbIM
peLlLeHreM, BCTYMUBLLMM B 3aKOHHYIO CWUJTY, U BUAOM A0-
KasaTenbCTBa.

CyTb npeauunanbHOCTU MOXET BOCMPUHUMATLCA
KaK npaBoBas Cu/ia NepBOro peLleHns BO BPEMSA PpaccMo-
TPEHUA [en, KOTopble CBA3aHbl MEXAY CO60M C TOYKM
3peHuA npegmMeTa JoKasaTesibCTBa NyTeM OCOGEHHOCTH
o6LLiero NpMMEHeHUsA Cyae6HbIX peLleHWi, BCTYMUBLLMX
B 3aKOHHYlO cmay. B aTom nnaHe o6bAcCHeHME npetoau-
umn npodeccopom P.UCKeHAEepOBbIM KaKk «BaXHOCTHU
($aKToB M NPaBOBbIX PE3Y/IbTATOB, OTPAKEHHbIX B NPEXK-
HWX CYAEOHbIX PELUEHUAX WU NPUroBopax AJ1IA OpraHos
npeaBapuTe/IbHOro paccaefoBaHUA U cypa»* MOXHO
pacueHnBaTb Kak OTCYTCTBME BblpaeHUA BaXHbIX NpK-
3HaKOB CyTW AAHHOro BOMpOCa B OOLLEM ero NOHUMaHUM.
MNpuHMMaa BO BHMMaHWE MPEAULMIO KaK BblpareHue
crnocoba goKasaTeIbCTBa NpMU3HaKa NpeanLmanbHOCTH
CyAeBHOro pelleHus, Mbl TaKXe JOHKHbl OTMETUTb Ta-
KOM MOMEHT, 4TO npeloguumanibHoe 3Ha4YeHne cyaebHoro
peLleHna oTparaeT UMEHHO npoueccyasbHy0 06A3a-
TENbHOCTb, & HE e€ ApYyroe nNpoueccyasbHOE 3Ha4YeHHE.

Takum 06pasom, NOoAbITOXMBAA BCE CKasaHHOe, Mo-
HATWE NpelavUuM B YyroJIOBHOM NpOLEecce MOXHO onpe-
[eNUTb KaK «BO3MOXXHOCTb NCMO/Ib30BaHUS CrlyyaeB
(thakTOB M NpPaBOBbLIX 3aK/IKOUYEHWUI), OTPaAXKEHHbIX
B CyAebHbIX aKTax, BCTYNUBLUUX B 3aKOHHYIO CUJTY,
opraHamuy [o3HaHusa U cyaom 6e3 AONONHUTESb-
HOro paccnegoBaHusA». OCHOBHbIM apryMeHT TeX, KTO
ocnapvBaeT TaKoe MOHATME, 3aKJIlYaeTCa B TOM, YTO
NPU3HaK HEOMPOBEPHMMOCTM CyAe6HOro aKTa He npeg-

4 WckeHpepoB P.I'. O npetoguumManbHOM 3HAYEHWW MPUroBOpPa,
CoBeTcKas toctnyma. 1990, Ne22, c. 22.
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YCMOTPEH B 3TOM CJ/ly4ae M TaKoe TOJIKOBaHWE npeoau-
LMK MOET MPUBECTU K CHUKEHWIO MPECTUKA peLleHuA
cypa. Mbl TaKe gagnm 06bACHEHME 3TOMY BONPOCY Ha
ocHoBe aHanu3a ctatbn 142 YIH AP.

2. UcTUHa KaK feTepMUHaHT, OKa3blBaloLMit
onpegensioliee BJAUAHME HA BCE UHCTUTYTbI
yroJloBHOro npouecca B Asepb6aiigaHe

Jo paccmoTpeHuAa Bomnpoca O COAepaHuu U pery-
JIMPOBaHUN MHCTUTYTA NPEanLMK B YroS0BHO-NPOLEC-
Ccya/lbHOM 3aKoHogaTtenbcTBe AsepbangraHa, cuMTaem
HeO6XOp,VIMbIM BKpaTue yaeannMtb BHMMaH1e BOnpocy Uc-
THHbI, OKa3bIBaIOLLEro Onpeaensllee BIUAHME Ha BCe
WMHCTUTYTbI, HEMOCPEACTBEHHO CBA3aHHbIE C COoAepHa-
HWEM NpeanLMn U YroJI0BHOIO CyA0MNpou3BoacTBa. OT0
MMEET BaXHOE TEeOpeTUYEeCKOe W METOAOJIOrM4ecKoe
3Ha4yeHWe Kak A1Aa OLEHKW B3aMMOCBA3M MeX Ay ABYMA
MOHATUAMM, TaK U, B OCOBEHHOCTU, COAEPHAHMA Npeto-
AVLMK C 3aKOHOAATENBHOM TOYKM 3PEHUA.

Onsa 6onbwer MHOOPMUPOBAHHOCTM OTMETUM, YTO
Korga 4JacTtb7 6bli1a gobasneHa ctatbe 125 HoHCTUTYL MK
AP, nonoxeHue 06 0TpareHUn UCTUHBI B KaXKJOM Cliydyae
B CyAe6HOM peLLeHWn, MPUHATOM B pesy/ibTaTe Cyaonpo-
n3BoacTBa (TO €CTb CyAONpPOM3BOACTBA KaKk Mo yrosaos-
HbIM, TaK U rpaXgaHCKMM 1 agMUHUCTPaTUBHbBIM AefiaM,
NnpvM. aBT.) NyTEM BHECEHUSA B ero cogepwaHve 18 map-
Ta 2009 roga nonoxeHus 06 «0becnevyeHrn BbiABNEHUA
MCTUHbI B CYZONPOM3BOACTBE», MPEBPATUIOCL B KOH-
CTUTYLMOHHYIO HOpMY-NpuHUMN. lNpaBaa, B coaepaHuu
[JaHHOM CcTaTbM NPAMO HE YKa3aHO, KaKUMKW cpeacTBamu
[ONMKHO obecneynBaTbCA ONpPeaeeHne UCTUHbI B Cya0-
npoussoAcTee. TO eCTb onpegeseHue UCTUHbI NoApasy-
MeBaeT TO, YTO 3Ta UCTUHA [O/KHA ObITb onpeaesieHa
npoueccyanbHbIMKU CPEACTBaAMM, UCMOb3YEMbIMU B CY-
gonpousBoacTee. HecMoTps Ha 3To, onpegeneHue umc-
THHbI BbICTYNaeT B Ka4yecTBe MOHATUA, KOTOPOEe UMeeT
3Ha4yeHWe KaK ANA YronoBHOro, Tak U agMUHUCTPaTUB-
HO-MNpoLEeccyanbHOro Cy0npomM3BoACTBa.

CyTb npesymnuuun fOCTOBEPHOCTU CYAEOHOro pelue-
HWS, BCTYNUBLLErO B 3aKOHHYIO CWJTy, KOTOPOE COCTaB-
NAeT IOrMYECKY0 OCHOBY MHCTUTYTA NPEaULUK, TaKKe
BblITEKAET MMEHHO U3 MPUHUMNA OnpefeneHnsa UCTUHDI.
Takum o6pasom, B 11060M Cayvae AOCTOBEPHOCTL Cyaeb-
HOro peLleHus, BCTYNMUBLLErO B 3aKOHHYIO CUJ1Y, NMPUHK-
MaeTCsA KaKk npesymnuma (BO3MOXHOCTb), U B pe3ynbTaTe
CyAonpon3BOACTBA NPUHMMAETCA MAEA O JOCTATOYHOM
yucsie NpoLueccyasbHbIX CPEACTB, KOTOPbIE MMEKT Leb
BbIIB/IEHUA UCTUHbI B SAHHOM PEeLleHWUM WU JOCTUHKE-
HWA 3TOM Lenu. NMpuH1UMan BO BHUMaHUE JOC/IOBHOE 3Ha-
YyeHne cnoBa «npesymnuua» ( praesumptio B nepesoge
C NATUHCKOro A3blKa O3HayaeT MPeAnoA0HEeHNE, BO3-
MOHOCTb), Mbl LOMHHbI CCblIATbCA HA MHEHUE, cdop-
MMPOBaHHOE B MPOLECCYa/IbHON nTepaType, KOTOpoe
roBOPUT O TOM, YTO MPaBUILHOCTb CyAEOHOr0 peLleHus,

BCTYNMBLLErO B 3aKOHHYIO CW/y, mpegnoJsiaraeTca Wau
CUYMTaETCA BO3MOMXHOM B KaMAoM C/yyae, U TaKoe MHe-
HMEe JOMKHO pacLeHMBaTbCA KaK CyHaeHWe, MpoTMBOpe-
yaulee ctatbe 125.7 HoHctutyuumn AP. KctaTwu, B npaso-
BOM MTepartype 6blITyeT MHEHME O TOM, YTO NPe3yMnuma
He JOJIKHA BOCMPUHMMATBCA Kak NPeanosioKeHue wam
BO3MOXHOCTb B npase®.

Hak Bnaum, nosoxeHne o BbIABNEHUU UCTUHbBI B CYA0-
npou3BoacTBe B AsepbalriaHe ABASETCA KOHCTUTYLN-
OHHOM HOPMOWM, M 3Ta HOpMa AO/IXKHA OblTb OTpareHa B
CYLHOCTH NPEognLnK.

Ho gpyron BamHbIi BONPOC B 3TOM CAy4ae 3ak/toya-
€TCA B TOM, OTHOCUTCA /I NPU3HAK NPEraNLManbHOCTH
K CygebHbIM aKTaMm, NPUHATBIM B pe3yabTaTe Cyaonpo-
M3BOACTBA B €ro pasHbix ob6aacTtax? B nepsyio ovepesp,
ANA onpejeneHna 9Toro acneKTa Heo6Xo0anMO YACHUTD,
ABNAETCA /M ONpPeAeEHNE UCTUHBI LENblo U MPUHLU-
NMOM B paMKax BCEX TUMNOB CYyAONPOM3BOACTBA U B TO e
BpeMA JOCTATOYHO JIM YAC0 NpoLEeccyasibHbIX CPEACTB.

XoTsa yacTb 7 ctatbu 127 KoHcTuTyumu AP npegycma-
TpvBaeT 06A3aHHOCTb CyAOMNPOM3BOACTBA OMNPEAEensTb
WCTUHY, CUCTEMHBIM aHa/IM3 MHOMMX MOJIOXEHUN [pa-
JaHCKo-NpoueccyasbHOro Kogexkca AsepbaigraHCKOM
Pecny6nunku (aanee umeHyetca Kak MK AP), B ocobeH-
HOCTU copepranune ctatbn 14 MK AP, nokasbiBaeT, 4To
Ha cyA He Bo3naraeTcA 06A3aHHOCTb ONpeaeneHusa Uc-
TWHbI, U BbIABNEHWE UCTUHbI NO Aey NPOTUBOPEYUT BO
MHOMMX CJly4asx CYyTWM M OCHOBHOMY MpeAHa3Ha4YeHMIo
rpaxaaHCcKo-NpoLeccyasbHOro npasa (peLeHuio crno-
pa Mexay ctopoHamu). B rpaxgaHCKOM npouecce Ccyj,
€O034aeT yCNoBus, HEOBXOAUMbIE TOSIbKO AJ/19 BCECTOPOH-
Hero, NoJIHOro U 06 bEKTUBHOIO paccnefoBaHua gena c
Lie/Iblo BbIAABNEHUA UCTUHBI. MpUHMMasa BO BHUMaHWE OT-
parKeHWe BbIABEHMA UCTUHBI B KAYECTBE NPUHLMMA NpU
BCECTOPOHHEM, MOJIHOM U 06 BEKTUBHOM pacciefoBaHnm
aen, cnegyet oTmMeTuTb, 4to cornacHo MK AP, cyg cno-
COGEH CO3aTb YC/0BUSA, 1LLUb NPEANPUHAB Cneaytowmne
warn AnA BbIABJEHUA UCTUHbI: PasbACHUTbL NPOLLECCY-
asibHble NpaBa U 06A3aHHOCTM CTOPOHaM, y4acTBYOLLWM
B Aene; npeaynpeguTb UX O NOCNEACTBUAX AENCTBUM,
KOTOpble OyAyT peanrM3oBaHbl UKW HET; MOMOYb UM BOC-
Nosb30BaTbLCA NpoLeccyasbHbiMK NpaBamu. Cya He ume-
€T Apyrux NoHOMOYUIM NMPU BbIABIEHUN UCTUHbBI, KPOME
TeX, KOTopble yKa3aHbl Bbille. TakMM 06pa3oMm, B rpam-
JaHCcKo-npoueccyasbHOM nNpase cy He MMeeT NOJIHOMO-
4yuih Ha cbop AoKa3aTeNbCTB NO CBOEM MHULMATMBE NPU
BbIIB/IEHUN WCTWMHbI B YrOJIOBHOM CYyZAOMNPOU3BOACTBE
(ncrntovana ctatblo 97.1 TTIK AP, npeaycmaTtpuyBatoLLyto
NOJIHOMOYME Cya Ha3HavyaTb SKCNEPTU3Y NO CBOEN UHU-
unatmee). CornacHo ctatbe 14.2 I'TIK AP, cyn ponxeH
paccnefoBatb W UCNOJ/Ib30BaTb TO/IbKO AOKA3aTeNbCTBa,
npeacTasfieHHble CTOPOHaMU. B To e Bpems cya 06a3aH

5 CwmupHos A.B., Hannnosckuin H.B. Mpesymnunmn B yronosHom
npouecce, Poccuiickoe npasocyaue. 2008. Ne4. c. 73.
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NPeaIoHNTbL CTOPOHaM 3aBEPLUUTL cyaebHoe pasbupa-
TEbCTBO MMPOBbIM COrJIalleHNEM U CTOPOHbI MOTYT JIM60
Npu3HaTh, IM60 OTKa3aTbCA OT UCKA, UCKJTI0HanA Cyyau,
npesycMOTPeHHble B 3aKoHe. B nocnegHux asyx cnyya-
AX CyA OONIKEH BbIHECTU pelleHue, OCHOBbLIBAACH Ha 3a-
K/IIOYEHMU, CAeNaHHOM CTOPOHaMM Mo AaHHOMY aeny. To
€CTb B 3TOM CJly4ae 3aK/lo4eHne no Aeny, K KoTopomy
npunaeT cyg gna Toro, YTObbI NPWHATL pelleHne no AaH-
HOMY Aesy, He BaxHO. BarKHO 3aKito4eHne no OCHOBHO-
My AeJly, K KOTOPOMY NPUAYT CTOPOHBI.

Ecnv Mbl MpuMem BO BHUMaHWe Npe3ymmnuuio JocTo-
BEPHOCTM CyA€6HOro aKTa B Ka4ecTBe JI0rMYeCKON OCHO-
Bbl NPE0ANLIMMK, TOrAa Mbl MOXKEM NPUIATU K 3aK0YEHUIO,
YTO NPW OTCYTCTBUU ONPELENEHNA UCTUHBI KaK NPUHLMNA
B rparaaHCKo-npoueccyaibHoMm npase AP HenornyHo
cyMTaTbh CyAeOHble pelleHns, NMPUHATBIE B paMKax CooT-
BETCTBYIOLLEro CyA0NPON3BOACTBA, UMEILLMMM NPetoau-
LmabHy0 0COB6EHHOCTb B NMOJIHOM Mepe.

[na yTo4HeHWA Bornpoca O MpewnauvuuanbHOCTU Cy-
[AEO6HbIX PELUEHWNA, NPUHATBLIX B agMWHUCTPaATUBHO-NPO-
LleccyasibHOM CYA0MPOU3BOACTBE, HEOOXOAMMO onpeae-
NUTb, ABNAETCA /I UCTUHA NPUHLMNOM B agMWHUCTPa-
TUBHO-MNPOLIECCYa/IbHOM  CyAonpousBoAcTBe. [loaTomy
Mbl TaK¥e BKpaTLe pacCcMOTPWM BOMPOC, ABAAETCA JiU
MCTUHA MPUHLMMNOM agMWHUCTPATUBHO-NPOLLECCYasibHO-
ro sakoHogatesnbctea AP.

Hopmbl agMMHUCTpPaTUBHO-NPOLECCYanbHOro npasa,
ABNAIOWMECA HOBOM 06/1acTbio NpaBa B Asepbargman-
CcKoM Pecny6avKke, onpegeneHsl AGMUHUCTPATUBHO-NPO-
ueccyanbHbiM Kogekcom AP (ganee umeHyetcsa Kak AlNK
AP), KoTopbii BcTynun B cuny 1 aneBaps 2011 roga. B
9TOM KofeKce 06A3aHHOCTb CyAa BbIABEHUA UCTUHbI He-
MHOro B OT/IMYaIOLLEMCA COAEpHaHMM OTpameHa B CTa-
Tbe 12. CornacHo Tow e cTaTbe, CyA, He JOBONbCTBYACH
JoKasaTtesbCTBaMu U ApYyrMMKM martepuanamuv no geny,
npeacTaB/eHHbIMW CTOPOHaMK, 06M3aH B CWUY CBOWX
CJTy¥eO6HbIX MOJIHOMOYMI PACCMOTPETL BCE DaKTUYECKne
c/lyyan, KOTOpble CUYUTAET BarHbIMW A5 MPaBUJIbHOrO
peLleHna cnopa NyTem rnoKkasaHui, 3aABieHuA U npea-
JNIOXEHWN, faHHbIX y4aCcTHUKaMu cygebHoro npouecca. B
TO }e BpemsA Cy[, Ha OCHOBE CBOEW HE3AaBUCHMMOWM MHULIK-
aTMBbl UM XoAaTalcTBa Y4aCTHUMKOB Mpolecca 0b6A3aH
cobpaTb Apyrve Heobxogumble foKasatenbctea. Cypg
MOXET MnoTpe6oBaTb OT CTOPOH [JOMOJHUTESNIBHYIO WH-
dopmaumio 1 foKasaTeNnbCTBa.

Mo HaweMy MHEHWIO, UCXOAA U3 BbllLeyKa3aHHbIX gaH-
HbIX, MO¥HO OAHO3HAYHO MPEANOJIOKUTb, YTO UMEETCA
npesymnuuns JOCTOBEPHOCTU CyAEOHbIX peLueHui, npu-
HATBIX B pamMKax ajMWHUCTPATUBHO-MPOLLECCYasbHOro
CyZONpOM3BOACTBA M BCTYMUBLUMX B 3aKOHHYIO CUIY,
M OCHOBOM 3TOM MpPe3yMnuun sABnAeTcs obecrnevyeHue
onpeaeneHna UCTUHbI B paMKax aHHOro CyAonpon3Boa-
CTBa KaK NpuHUMNa B COOTBETCTBYHOLLEM CYyA0NPON3BOA-
cTBe.

3. MHCcTUTYT Nnpetoguummn B 3HaYeHuu de
lege lata B yronosHo-npoueccyanabHOM
3aKoHopaTenbcTBe A3epGanHaHa

Bonpochbl, cBfA3aHHbIe C Mpelauurer B 3HaYeHuH
de lege lata, perynupyloTca B ABYX OTAE/bHbIX CTaTbAX
YMNK AP. Tak Hanpumep, ctatba 65 YINK AP HasbiBaeTcA
«[petognumancHoe 3HaYeHWe NpoLecCyanbHbIX peLle-
HUM», a cTaTbA 142 — «[petogmumna». CoaepraHme aTux
cTaten faeT OCHOBaHWe nojaratb, YTO MO CYTH, Aame
6e3 cTaTbu 65, OTHOLIEHMWA, CBA3AHHbIE C MPEanLMEN,
MOryT peryampoBatbcs ctatber 142. MoaToMy MOMKHO
CcyMTaTb O6G0CHOBAHHbIE MHEHWE 06 MCKJ/IIOYEHUU CTaTbK
65 13 YINH AP.

MNpuvHMMaA BO BHWMaHWE OTParKeHWe MHCTUTYTa npe-
I0AMLMM, BbICTYNAIOLLEro Kak HeoTbeMIeMas 4acTb npa-
Ba Ha [o0KasaTenbCTBO, Kak cnocoba AoKasaTenbcrsa,
Mbl NPOaHa/IM3UPyeEM MHCTUTYT NPEauLMM Ha OCHOBE
ctatbu 142 YMNHK. Ctatba 142.1 YMK AP rnacut: «BcTy-
MUBLLMI B 3@KOHHYK CW/Y MPUroBOp cyZa Mo YrosoBs-
HOMY npecnefoBaHU0 obA3aTeneH Aaa [o3HasaTens,
cnepoBaTens, NPoKypopa Wan cyaa KaKk B 4acTu 06CTo-
ATENbCTB, YCTAHOB/IEHHbLIX B NPOU3BOACTBE MO YrosoB-
HOMY MpPec/ef0BaHU0, TaK U B YaCTW MUX IOPULNYHECKOM
OLIEHKM».

Hak Buagmm, cornacHo YK AP, cyg o6a3aH npuMeHATb
COoAepHaHMe Apyroro cyge6HoOro npuroBopa, BCTYMMB-
LIero B 3aKOHHYIO CWJly, B OTHOLLUEHWWU C/ly4aeB, BXOAA-
LWMX B NpegMeT foKasaTeNbCcTBa Nno aesy, paccMaTpyea-
emMoMy CyAbeW, U UX NpaBoBOKM oueHKe. B aTom cayyae
cyapa He o6najaeT MOSIHOMOYMEM BbIAABAATb WUCTUHY
COrnacHo COGCTBEHHOMY BHYTPEHHEMY [OBepuio. ITO
03HayaeT, YTo, eC/IM Jarme CyAbA UMEET OCHOBaHHbIe
Ha JoKasaTeNbCTBax COMHEHUA OTHOCUTENLHO Cyvaes,
onpeaeneHHbIX B Apyrom cygebHoOM npuroBope, CBA3aH-
HOM C Ae/I0M, paccmMaTpMBaeMoM CyabeW, U ero npaso-
BOM OLLEHKOM, Y HErO He OCTaeTcA APYroro BbIXO4a, KPo-
Me KaK MpUMEHATb CYAEeOHbIN NPUroBop, BCTYNMUBLLMKI B
3aKOHHY10 cuny. TaK KaK TaKoM cay4an He NpeayCMOTPEH
ctatbert 142 YMNK AP,T0o 1, COOTBETCTBEHHO, COrJacHO
ctatbe 141.1.3 YIK AP cnyyawn, onpegeneHHble peLleHu-
eMm, UMeloLLLeM 06Aa3aTesIbHY0 Cuy ANa cyaa B Npetau-
LManbHOM NOPAJKE, CHUTAIOTCA AOKa3aHHbIMMU.

Copepwanue ctatbu 142.1 YK gaet ocHoBaHue no-
naratb, 4YTO MPU PaCCMOTPEHUWN APYrMX Aen 3aKoHoda-
Teslb He JaeT BO3MOKHOCTM MOBTOPHOr0 pacCcMOTPEHUA
CyfebHOro NpUroBopa, NPUHATOrO M BCTYMMBLLErO B 3a-
KOHHYIO CWJ1y MO YrofIoBHbIM Aenam, U TEM caMbIM OTAa-
eT NPeanoYTeHME He NMPUHLMNY onpeaeneHua UCTUHbI B
YroJIOBHOM NPOLIECCE, a NOJIOKEHMUIO O CTABUIbHOCTH Cy-
fAe6Horo npurosopa. B aTom cnyvae 06A3aHHOCTL onpe-
JAENeHNA UCTUHbI B CYAONpPOM3BOACTBE OCHOBbLIBAETCA
Ha NOJIOKEHUW 06 onpeAeNeHnn UCTUHBI B paMKax npe-
AblayLlero cyaonpomsBoaCcTBa, TO eCTb BBUAY TOro, 4TO
MCTUHA YyKe onpejefieHa B NpMroBope no paccMmaTpuea-
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€MOMy Aesly, BCTYMMBLUEMY B 3aKOHHYIO CU/Y, HET HEOO-

XOAMMOCTU ocnapmBath ero. CTOUT TaKKe OTMETUTb, YTO

HEBO3MOMXHO MPeAnoNOKMUTb, YTO 3aKOH OTAAET B 3TOM

cnyyae npegnoyteHve dyHKUMM NpefoTBpaLleHUs npo-

TuBOpeyuit. Cayyan, KOTOpbIK NO3BONAET UMETb TaKoe

cy¥aeHue, ABNAeTCA CyWwecTBOBaHWE MHCTUTYTa A0N0-

HUTeNbHOM Kaccauum B YTH.

B T0 e Bpema ctatba 142.1 YIK B nosiHOM o6beme
orpaHu4MBaeT AoKasaTesIbHY0 QYHKLUMIO CTOPOH O6BM-
HEHMA W 3alnTbl, a TaKkKe cypa (B 0COBEeHHOCTH, aes-
TEe/IbHOCTb NO CHOpy A0Ka3aTesIbCTB U MUX OLEHKE) Mpun
onpeaeneHun npegmeTa foKasaTesbCcTBa OTHOCWUTEb-
HO C/ly4YaeB, ONpeAeneHHbIX U OLEHEHHbIX B NPUroBope
cyaa, BCTYNMBLLUEM B 3@KOHHYIO CUAY MO YroJ0BHOMY
aeny.

CornacHo ctaTtbe 142.2 YK AP, cyae6Hoe pelueHve
Mo rparmaaHCKUM genam, BCTYNUBLLME B CUITY, CHUTAETCA
o6a3aTesbHbIM ANA AO3HaBaTens, cnegosaTens, NpoKy-
popa uaun cyaa B YyronoBHOM CYAONPOU3BOACTBE TO/IbKO
B YaCTW onpeaefieHns Handma CoBbITUA UAN AEUCTBUA,
W JaHHOE pelleHue He NpeapeLlaeT pesy/ibTaT onpeje-
JIeHMA BUMHOBHOCTW 06BMHAEMOro avua. Adpyrummn cno-
BamW, €CAM Cnayd4al HaimMuua cobbITUA WM [EeNCTBUA,
onpeaeneHHoro B cygebHoM peLleHMmr No rpaaaHCcKoMy
aeny, UMeeT 3Ha4eHue A41A 3aKOHHOro, OCHOBAaTE/IbHOIo
W CNpaBeANMBOro peLueHnsa 06BUMHEHUA, ero NoBTOpHasn
npoBepKa CO CTOPOHbI f03HaBaTeNA, cnegosaTens, npo-
Kypopa uav cyga 3anpeLLaeTcs, U BONpOC PELLaeTcs TaK,
KaK OTMe4YeHo B Cyie6HOM peLLeHnn, BCTYNUBLLIEM B 3a-
KOHHYO CHAy.

Ha ocHoBe aHanu3a cogepraHua cTaTbu MOXKHO Npu-
MTW K Cneayowmnm 3aK/II04EeHNAM:

1. YINK AP B orpaHvyeHHoM popme NpUHUMAET Npetoam-
LUMaNbHOCTb CYAEOHbIX PELUEHWM, BCTYNUBLLUMX B 3a-
KOHHYIO CMUAY MO rpaXAaHCKUM AenaM B rparaaHCKOM
CyAOnpoOM3BOACTBE MO onpefeseHHbIM Bornpocam, TO
eCTb «B 4acTW, rge onpegenserca Haam4me cobblTna
Wnu gencreune (3To cobbiTve WM AeNCTBUE Mpenyc-
MaTpuBaeT «CAyyar», BXOAALWMM B NpeaMeT AoKasa-
TENbCTBA MO YroJI0BHOMY Aey Npu No6bIX cay4vanx);®

2. Ecnv cnyyai, onpegeneHHbli B Cyae6HOM peLIeHnn No
COOTBETCTBYIOLLMM BOMPOCaM, OTHOCUTCA K NpeaMeTy
JoKasaTtesibCTBa NO YroJIOBHOMY Aesy, TO CYUTaeTcA
BO3MOHbIM NPOBEAEHUE YrONIOBHO-MPOLECCyabHOM
[eATeNbHOCTH, CBA3AHHOM C onpeAeneHueM Halnyumna
COOTBETCTBYIOLLEro cayyas, TO ecTb TyT npegycma-
TpuBaeTCA HEONPOBEPHMMbIA BUA NPEAULNN B Orpa-
HWUYEHHOM 06BbEME;

3. OnpepeneHne Hanuvuma ciayyasa B NpeameTe AoKa-
3aTenbCTBa MO YrosIOBHOMY AeNy CyAebHbIM pelle-
HWEeM, BCTYMMBLUMM B 3@KOHHYIO CWJy MO rpampjaH-

6 Ctatba 142.2 YK AP nonHoCTbiO NOBTOPAET COoAepHaHue cTa-
TbM 13 YronoBHoro npoteccyanbHo-cyaebHoro Kogexkca Asep-
GanpgaHckon CCP ot 1923 roga v ctatbio 28 YINK PCHOCP ot
1961 roga.

CKOMY [JeJly, He yCTaHaB/AMBAEeT BUMHOBHOCTb /MLA,
06BMHAEMOro no Aesny, TO eCTb He pelaeT BOMpoc
ero BMHOBHOCTU. [0 cyTn 3TO O3Ha4aeT, YTo ecau
Hannune cobbITUA WM AENCTBUA, ONPeaensemMoe cy-
AeBHbIM pelleHneM, BCTYMUBLUMM B 3aKOHHYIO CUAY,
CBA3aHO C BUHOBHOCTbIO O6BMHAEMOrO LA, TO HEO-
npoBepXuMas NperamLmManbHOCTb 9TUX CayvyaeB He
npu3HaeTcs.

OpuH 13 BarKHbIX BOMNPOCOB B COAEPHAHUKM CTaTbM
142.2 YINH AP cBA3aH ¢ HeYeTKMM onpeaesieHNeM UMEH-
HO TOro, KaKoro poaa cygebHoe pelleHue B 3TOM Cay4ae.
Tak Hanpumep, BO BpeMA peLleHuA cnopa B rparmaaH-
CKOM CYONpPOMN3BOACTBE CYA MOXET NPUHATL Kak nocra-
HOBJIEHME, TaK U pe30/ouUmio. CTaHOBUTCA ACHBIM 13 KOH-
TEKCTa, YTO 3aKOH 34€eCb NpeaycMaTpmBaeT pPe3o/IioLmI0
cyga. Beupgy Toro, 4to HasmMume cobbITUA WK OEeNCTBUSA
B rpa4aHCKOM CyAonpon3BOACTBE ABNAETCA BONPOCOM
ANA pacCMOTPEHUA U peLUeHUs Jena No CoaepmaHuio,
OHO MOXET ObITb OMNPeAeeHo NULLbL Pe3ooLmen cyaa.
Mo HaweMy MHEHWIO, B IMTepaType Npu peLLUeHNH AaHHO-
ro BONpoca Hesb3f CHUTaTb 0BGOCHOBAHHbLIM PacCMOTpe-
HWe Bonpoca o0 HeonpeaeneHHOCTN BUaa COOTBETCTBYIO-
LLero cyaebHoro peLleHun B KayecTtse NpobieMaTUyHoro
MOMeHTA.

B HblHelWwHeM yrosoBHO-NpoLUeccyasbHOM 3aKOHOA4a-
TENbCTBE MHCTUTYT NPEAULMU PErYANPYETCA Nperoan-
LMaNbHOCTBIO CYAEOHbIX peLleHUi, NPUHATBIX TONbKO B
ABYX Buaax cyAonpon3BOACTBa, T.€. B paMKax yronoBHO-
ro W rpargaHcKoro cyaonpounssoacTs. Bonpoc npetoan-
LManbHOCTN agMUHUCTPaTUBHO-NPOLLECCYasIbHOMO 3aKo-
HopaTenbCTBa U CyAebHbIX pEeLleHW, NPUHATLIX No aa-
MWHUCTPaATUBHBLIM NPaBOHAapPYLIEHUAM, OCTascA BOOOLLE
BHe cdepbl NpaBoOBOro peryamposaHuA. HecOMHEHHO,
cnyyau, onpefenieHHble TaKoro poaa peleHusaMm, MoryT
nepemnTn B YroJIOBHOE CyAOMNPOM3BOACTBO B Npouecce
paccnefoBaHus gena. 3HayeHWe COOTBETCTBYHOLMX CY-
Ae6HbIX peLLeHW B yroJIOBHOM MpoLecce, BO3MOXKHO, He
NpenATCTBYET PELLEHWIO BOMPOCA B paMKax CYHAEHWH,
BblABMHYTbIX M.C.CTporosuyem gnsa cygebHoro pelue-
HWA B COBETCKOM Yro/sI0BHOM npotecce. Ho Kak BUgum 13
KpaTKOro aHaan3a, NpuMBEAEHHOro Bbille, aAMUHUCTPa-
TUBHO-NPOLLECCYanbHbI KOAEKC ONpeaenseT BbifiB/e-
HWe UCTUHbI B 3TOM CYyAONPON3BOACTBE KaK 06A3aHHOCTb
cyAa, W, OCHOBbIBAACb Ha NpesymnuMu AOCTOBEPHOCTH
TaKoro poja peLleHur, NpeacTaBAAeTCA BO3MOXKHbIM OT-
paraTb UX NpeamLManbHOCTb B 3aKOHE, YTO MO0 Obl
CTaTb /IOTMYECKUM MPOJOIIKEHNEM COLEPHAHUA CTaTbH
142 YINK AP.

OpHVM M3 BONPOCOB, UMEILMX TEOPETUHECKOE 3Ha-
YyeHue, CBA3aHHOE C Mpelguumren, ABNAETCA npetoau-
LMasbHOCTb pPEeLUEHWA, MPUHATBIX OpraHaMu npegsapu-
TeNbHOro cneacTsuA. Takum obpasom, ctatba 65.1 YINK
AP rnacut, «HeoTMeHeHHOe nocTaHOBJIEHME oOpraHa,
OCYLLECTBAAIOLLEro YronoBHbIM NPOLECC, He AOMNyCcKaeT
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MPUHATUA HOBOTO MOCTAHOBEHWA MO TOMY e camomy
Bonpocy. [locTaHOBNEHWE oOpraHa, OCYLLEeCTBAAILEro
YFOJIOBHbIM NPOLEcC, KPOMe NOCTAHOB/IEHWI, UCK/IHO-
YalLWMX YrosoBHOE MpecriefoBaHne nuLa, B CBA3U
C BbIHECEHMEM NPUroBOPa WM MHOFO UTOrOBOMO MOCTa-
HOBJIEHMA CyZia HE UMEIOT 06A3aTENIbHOM CUJIbI».

pammaTUyecKana WHTepnpeTauusa cofepraHus cTa-
TbM [j@eT OCHOBaHMWe noJsiaratb, YTO PELUEHUS], UCKITHO-
yalolme yrosioBHoe npecnefoBaHWe NULa, MMeT
06A3aTesIbHYI0 CUJTy B CBA3W C BbIHECEHWMEM MPUroBOpa
cyZa v NPUHATMEM CyAOM ApPYroro OKOHYaTesNbHOro pe-
LUEHUA U BO BPEMS BbIHECEHMA MPUroBopa W MPUHATKA
ZPYroro OKOHYaTeIbHOrO PeLUEHNs], CY/L, AO/IKEH PELUnTb
BOMPOC COr1aCHO 3TUM PEeLUEHUsIM UM B COOTBETCTBY-
lolwemM ciyyae, B LEIOM, NPEKpaTUTb PaccMOTPeHWe
gena. Takum o6pasom, MacwTab TaKoro poaa peLleHus
oTpareH B ctaTbAx 39.1.6 1 39.1.7 YIK AP Kak cayyam,
MCKAoYaloLLMe YroaoBHOE npecniegoBaHune. K cooTeeT-
CTBYHOLUUM PELUEHUAM OTHOCATCA MPUroBOp CyAa, BCTY-
NMBLLUEE B 3aKOHHYIO CWUJTY UM HEOTMEHEHHOE pELLEHUE
ApYyroro cyaa, KoTopoe fefaeT HEBO3MOXHbIM Yroi0B-
Hoe npecnefoBaHWe, a TakiKe HEOTMEHEHHbIE PeLleHMsA
[J03HaBaTesifA, cnegoBaTens uam NpoKkypopa o6 oTkase B
BO30YHAEHWM YrOZIOBHOMO fieNa UM ero npexkpaleHuu
Mo TOMY e 06BUHEHMIO NPOTUB NnLia.

He BpaBascb B feTasin Bonpoca OTHOCUTE/NIbHO npa-
BWU/IBHOCTW OTPaXeHWs1 NPaBOBOM CUJIbl TAKOrO poja pe-
LEeHWM ana cyaa ¢ TEOPETUHECKOM TOYKM 3PEHUA B CO-
JepHaHuM cTaTbu, ONpeaenaLen NperamunanbHOCTb
peLeHni B YrosI0BHOM npouecca, CTOUT OTMETUTb, YTO
B 9TOM CJIy4ae MCKJIHOUYUTENIbHOCTb PELLEHUI cryTaHa C
npu3Hakamu npewauumManbHOCTU. B yacTHOCTH, dyHK-
LMA peLleHna Bonpoca 06 onpefeneHnn npenaunumas-
HOCTWM HEOTMEHEHHOr 0 PeLLEHUA f03HaBaTeN A, CNefoBa-
TeNsa UM NPoKypopa 06 0TKase B BO3OYHKAEHUN YroJIOB-
HOro Aena Wan ero NpeKpaLieHn No OJHOMY M TOMY e
06BMHEHMWIO B OTHOLIEHWW ML, AKTUYECKU BbIMOJHA-
eTcA fo3HaBaTesIeM, C/Ief0BaTeNIEM WU MPOKYPOPOM, U
06A3aHHOCTb CyAia peLnTb BOMPOC COrIacHO TakoMy pe-
LIEHMIO BO BpPEMA PACCMOTPEHUA Ae/a TaKKe oTpareHa
Jare B 9TOM Cayyae.

Ill. NonomeHusa ctatbu 6 EBponemncromn
HoHBeHLUWH 0 3aliuTe npaB U OCHOBHbIX
cB060/, YesI0BEKa U MHCTUTYT NpelanLmn
B 3Ha4yeHuu de lege lata: cpaBHUTENbHDbIN
aHanus

1. MonoxeHusa ctatbu 6 EBponeiickomn
HoHBeHLUM 0 3awuTe npaB U OCHOBHbIX
cBob6oj 4yesoBeKa

CornacHo ctatbe 6 HoHBEHLMH, KarKablii UMEET npa-
BO Ha cnpaBea/mBoe cyaebHoe pasbupaTenbctso. log,
npaBoM Ha cnpasejanBoe cyaebHoe pas3bupaTenscTBo
NOHWMaeTCA creayloLee:

1. KaxabiM B cnyyae cnopa o ero rpamgaHCKux npasax
M 06A3aHHOCTAX WKW NPU NPESBABAEHUU EMY NOOOro
Yron0BHOIrO OGBMHEHUA MMEET NpaBo Ha CrnpaBeasiun-
BOE M Ny6/IMYHOE pa3bmnpaTenbCTBO Aea B pasyMHbIi
CPOK HE3aBMCHMMbIM W 6ECNPUCTPACTHBIM CYA,0M, CO3-
AaHHbIM Ha OCHOBaHWW 3aKkoHa. CyaebHoe pelueHue
o6bABAeTCA Ny6aAMYHO, OAHaKO npecca U nybnavka
MOryT He J0oNyCcKaTbCA Ha CcyaebHble 3acefaHua B Te-
YyeHue BCero npowecca 1an ero 4acTu no CoobparKeHm-
AIM MOpasn, O6LLECTBEHHOrO NOPAAKA NN HAUMOHa b~
HOM 6e30nacHOCTM B AEMOKpaTUYECKOM O6LLecTBe, a
TaKMe Korga Toro TpebyoT MHTEPEChl HECOBEPLLEHHO-
NETHUX WK AN1A 3aLUUTBI YACTHOM M3HU CTOPOH, UK
— B TOM Mepe, B KaKOM 3TO, N0 MHEHWIO cyaa, CTPOro
Heob6X0AMMO — NpK 0CODBbLIX OBCTOATENLCTBAX, KOrAa
rNacHOCTb HapyLuana 6bl UHTEPECHI NPaBOCYAUA.

2. Haxablt 06BMHAEMbI B COBEPLUEHMM YrOJIOBHOMO
NPEecTynIeHUsa CYATAETCA HEBMHOBHbIM A0 TEX Mop,
MoKa ero BUHOBHOCTb He 6yZ1eT yCTaHOBNEHA B 3aKOH-
HOM nopAgKe.

3. Haxkablt 06BMHAEMbI B COBEPLUEHMM YrOJIOBHOMO
NPEecTynIeHUss UMEET KaK MUHUMYM Cliesytolme npa-
Ba:

a) 6bITb HE3AMEL/IMTENIbHO U MOAPOOHO yBEeAOMJIEH-
HbIM Ha MOHATHOM €My fI3blIKE O XapaKTepe U OCHO-
BaHWU NPebABIEHHOrO EMY OGBUHEHUS;

0) UMeTb [0CTaTO4YHOE BPEMSA M BO3MOXHOCTM A/A
NnoAroTOBKW CBOEM 3alUMThI;

B) 3almLiaTb cebs IMYHO UM NOCPELCTBOM BblOpaH-
HOro UM CaMMM 3aLUWUTHUKA, UK NPU HEJOCTaTKE Y
Hero cpefcTB A/1s onnaTthbl YCAyr 3alMTHUKA MOJb-
30BaTbCA YC/Iyrammv Ha3HaYeHHOro eMy 3alUTHUKA
6ecnnartHo, Korga Toro TpebyloT MHTepeChl NpaBo-
cyams;

F) gonpawuBaTtb NOKa3biBaloLWMX NPOTUB HEro cenae-
Tenen UAn UMeTb NPaBo Ha TO, YTOObI 3TU CBMAETE-
JiM 6blIM JONPOLLEHBI, U UMETb NPaBO Ha BbI3OB U
[0NpocC cBUAETeNeN B ero noab3y Ha TeX ¥e YCJo-
BUAX, YTO U ANA CBUAETE/IEN, MOKA3bIBAOLIMX MPO-
TUB HEro;

[) NoONb30BaTbCA GecniaTHOM MOMOLLLIO NEPEBOAYM-
Ka, eC/IM OH He NOHMMAET A3blKa, UCMOJIb3YEMOro B
cyfie, Un He rOBOPUT Ha 9TOM A3bIKE.

HaKk n3BecTHO, K npeueaeHTHoOMy npaBy EBponein-
CKOrO cyZla OTHOCUTCA He TOJIbKO KOHBEHLMSA, HO TaKKe
peleHus, npuHATble EBponerickvM cypom no onpeje-
NeHHbIM genaM. To ecTb ctaTbk KOHBEHL MK BOCMPUHK-
MarTCs UMEHHO Yepes NP13My KOMMEHTapUeB, AaHHbIX
no 3TMM cTaTbAM B pewweHusax Cyaa.

B pamkax pgaHHOro wuccnepgosaHua Mbl 6onee fe-
Ta/lbHO MpoaHaM3upyeM He BCce MOJIOKEHUA MpaBa Ha
cnpasegmBoe cyaebHoe pasbupaTesbCTBO, a TOJSIbKO
cleflytolMe ero YacTu: «Kam /bl B C/lyyae criopa o ero
rpamaaHCKMX npaBax U 0653aHHOCTAX UK NPW NPeabsB-
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NIeHWM emy 1l060ro YyrosioBHOro 06BUHEHUA UMeeT npa-
BO Ha cnpaBep/iMBoe 1 ny6MyHoe pa3buparesbCTBo
Jena B pasyMHbIi CPOK HE3ABMCHMMbIM M GECTPUCTPACT-
HbIM CYAOM, CO3[,aHHbIM HA OCHOBaHMW 3aKOHa», U «Ka-
HAoe nLo, 06BMHAEMOE B COBEPLUEHUUN YrOJIOBHOIO
NpecTynjieHus, CHUTaeTCA HEBUMHOBHbIM A0 TeX nop,
NoKa ero BUHOBHOCTb He GyAeT ycTaHOBJIeHa 3aKOH-
HbIM MOPAAKOM>. 10 HaleMy MHEHUIO, UMEHHO MeXAY
COAEpHaHUEM 3TUX YCTAHOBOK U MHCTUTYTOM Mpelau-
LK B 3Ha4YeHumn de lege lata cyliecTBytoT onpeaesieHHble
pasnuums.

1.1. MNpexae Bcero cnepyet OTMETUTb, YTO MOHSA-
TMe «CyaebHoro pasbupartesnbcTBa» TpebdyeT, 4TOObI
NpoLEeCC HOCW/T XapaKTep CyaebHOM TAObl. XapakTep
cypebHoro cropa B CypebHbix pasbupaTenbcTBax Mo
Yron0BHbIM AeflaM OTpamaeT To, YTO M CTOPOHa 06BUHE-
HWA, U CTOPOHA 3alUTbl CMOTYT ObITb MHPOPMUPOBAHBI
O MHEHWW W AOKa3aTeNbCTBaX, NPEACTaBEHHbIX APY-
rov CTOPOHOM, U MOJ/Ib30BaTLCA PaBHbIMW MpaBaMu Npu
flaye NnoKasaHwWi KacaTeslbHO 3TUX JoKasaTesnbcTB. He-
06X0AMMOCTb 9TOrO MOJIOKEHMA Oblla TaKKe OTMeYeHa
B Aenax npotus AsepbanaraHa. Tak Hanpumep, B gene
Abb6acoBa npoTnB AsepbaligaHa oT 17 aHBapsa 2008
roga, cyg B 30-oM nyHKTe 0cobbiM 06pa3omM OTMe4aerT,
4TO NPaBo Ha crpaBe/IMBOE PACCMOTPEHME fieNna B cya
npegycmaTpvBaeT NpaBo PaBeHCTBA CTOPOH U UX NpaBo
Ha paccMOTpeHMe Aena Ha OCHOBE MPUHLMNA Cyae6HOM
TAXMObI. DTO 03HaAYaeT, YTO KaK 06BMHSALWAA, TaK U 3a-
WMLarWwan CTOPOHbl A0MMHHbI ObiTb MHGOPMUPOBAaHbI
0 BCEX [0KAa3aTeNibCTBax M MUCbMEHHbIX NPUMEYaHUsX,
NpeacTaB/EHHbIX CYAy, U AOMKHbI UMETb BO3MOXHOCTb
JlaBaTb NOKa3aHWA Mo 3TUM JoKa3aTe/IbCTBaM M NpUMe-
yaHuAM (cMoTpu: BpaHacTeTTep NpoTHB ABCTPUN, peLLe-
HWe cypa ot 28 asrycta 1991 roga, Cepusa A, wanoba Ne
211, cTp. 27, § 66-67).7

Hapsaay ¢ aT1M, Kak 0TMeYaeTcsl B Hay4yHOM nnTepary-
pe, NPUHLMN TAXObI, PUrypUPYIOLLMIA KaK HeoTbemaemas
YyacTb NMpaBa Ha CrnpaBea/IMBOE CcyaebHoe pasbupartenb-
CTBO B npeueaeHTHoM npaee Esponerickoro Cyaa, cuu-
TaeTcsa Kak paBHonpasme CTOPOH Npu BbIbope cnoco6oB
W cpeacTB B cyae6HoM npouecce.®

Takvm o6pa3om, NpaBo Ha cnpaBej/MBoe cyfebHoe
pasbupaTenbCTBO OTParKaeT TO, YTO KaK MUHUMYM CTO-
POHbI AOMKHbI 06/1a8aTb paBHbIMKW NPaBamMn B CyAe6HOM
pasbupaTenbcTBe faA TOro, 4YTobbl CyMeTb 3aluwaTb
no3uumio, BbibpaHHyio BO BpeMs npoLiecca.

1.2. pyrum anemMeHTOM npasa Ha crnpaBej/iMBoe Cy-
AebHoe pas3bupaTeNibCTBO ABAAETCA NPe3ymnumsa HeBu-
HOBHOCTW. 3Ha4YeHWe NPe3yMnLumM HEBUHOBHOCTM 3aKJ1t0-

7 http://dejure.az/h-uezr-avropa-mhkmsinin-grarlar/1113-abbasov-
azrbaycana-qar-ikayt--2427105 [eno A66acosa npotuB A3ep-
Gangana, 17 AaHBapa 2008 roga. (Hano6a Ne 24271/05)

8 Moyn H., Xap6u K., Anekceesa J1.5. EBponerickaa KOHBEHLMSA
0 3alMTe NpaB M OCHOBHbIX CBOGOA, YenoBeKa. CtaTbaA 6. [Npaso
Ha cripaBeg/MBoe cyfebHoe pasbupartenscTso. [peueneHTbl 1
KoMmeHTapuu. M., 2001, c.64.

YaeTcA B TOM, YTO KamablM, KTO OGBUHAETCA B COBEpLUE-
HWW MPECTYNIeHNs, CHUTaeTCA HEBUHOBHBIM A0 TOrO, KaK
6yaeT foKasaHa ero BUHa COriacHO 3aKoHY.

Mpexpe Bcero, cnegyet OTMETUTb, YTO CYLECTBYIOT
obLwue npasunna, CBA3aHHbIE C Pa3/IMYHLIMKW acnexKTamm
9TOr0 NyHKTa B npeueaeHTHOM npase EBponerckoro
cyaa. BawHo paccMoTpeTb BONpoC, CBA3aHHbIN C MHCTU-
TYTOM NPESULNN, TaKKE C TOYKU 3PEHNA HEOOXOAUMO-
CTK obecrneyeHuA npasa Ha 3awmty. B gene MuHennm
npotus LLBeluapum cyg B 37-0M NyHKTE OTMEYAET, YTO
€C/IM BUHOBHOCTb OBBMHAEMOro SiMua He JoKasaHa co-
rNIaCHO 3aKOHY U B 0COGEHHOCTU eMy He npepocTaB-
JleHa BO3MOXHOCTb BOCMNOJIb30BaTbCA MpPaBOM Ha
3alWmTy, a MHEHME O €ro BUHOBHOCTU BbIpaXEHO B CO-
OTBETCTBYIOLLEM CyAEOHOM pELUEHUN, TO TOrAa HapyLa-
€TCA Mpes3ymnuus HEeBMHOBHOCTU. OTO KacaeTcA pare
c/lyyaeB, KOrga oTCcyTCTBYeT dopMasibHOe peLleHne, U B
9TOM BapuaHTe CYMTaeTCA AOCTAaTOYHbIM UMETb onpegae-
JIEHHYI0 OCHOBY, 4TO6bI NosIaraTbCA Ha TO, YTO Cyf, NOCHK-
Tan BUHOBHbIM 06BMHAEMOTO.°

2. AHanNU3 NHCTUTYTa Nperanunn B 3Ha4eHNN
de lege lata Ha ocHOBe NONOXEHWUI CcTaTby 6
EBponeiickoii KoHBEHUMK O 3awuTe npas n
OCHOBHbIX CBO60/, YenoBeka

AHanus cogepanusa npetoguumm B YINH AP nokasan,
YTO B KOZAEKCE HEOMPOBEPKMMbIN BU NPEoanLIMK B NOJI-
HOM CMbIC/IE 3aKI04aeTCA B NPUroBOpE CyAa M B OrpaHu-
YEeHHOM 06bEME — B PELLEHMM CyAa NO rpamaaHCKUM ge-
lamM 1 B COOTBETCTBYIOLLMX CNy4asax, a 06BMHAEMOE NNLLO
(baKTUYECKM HE MMeeT BO3MOMKHOCTM MnojaBepratb Co-
MHEHMIO 3TW C/ly4au M OTPULATb UX, a TaKKe, B 0CO6GeH-
HOCTH, NO/Ib30BaTbCA NpPaBoOM Ha 3awuty. Cnegyet
OTMETUTb, YTO OAMH U3 UHTEPECHbIX NPU3HAKOB CTaTbM
142 YIK 3aknovaeTcs B TOM, YTO XOTA B cTaTbe 142.2
€CTb MYHKT, KacawwmMhnca Toro, YTo nperguupasnbHas
4acTb COOTBETCTBYIOLLErO peLlleHMA MO rparaaHCKUM
Jenam «He npegpellaeT BONPOC BUHOBHOCTM OGBUHSAE-
MOrO Snua», TaKOM MYHKT He NPOMUcaH B CTaTbe, OTpa-
Hawwen nperamumanbHOCTb CyaebHbIX NMPUroBopoB B
cTatbe 142.1.

MNpWHAB BO BHWMMaHWE MNPUYMHY (GOPMUPOBAHUA WH-
CTUTYTa Mpeauuun, a MMEHHO pasfgeneHusa npouecca
n pob6aBunB, YTO MPUOCTAHOBKA CYAONPOM3BOACTBA WU
BblE/IEHNE B OTAENbHOE CYyAOMNPOM3BOACTBO Aefia O
nue MamM anuax, B CBA3M C HEBO3MOXHOCTBIO €ero mam
WX y4acTusa B NpoLecce BO BPEMA BbIHECEHWA NPUIrOBO-
pa, BCTYNUBLLEIO B 3aKOHHYIO CWUJY, KOTOPOE cYMUTaeTcsA
OLHOM U3 COOTBETCTBYIOLMX 06A3aTENbHbIX MPUYUH, Mbl
AONMKHbI MPURTKU K NOrMYECKOMY 3aK/IIOYEHUIO O TOM, YTO
BbIHOCMTCSA NPUIrOBOpP, KOTOPLIM OrpaHWyYnBaeT npaso, a
WHOrga npu aTOM JMWAeT 06BMHAEMOE MLO NpaBa Ha

® ABA ROLI. Hiquq Maarifciliyi Cemiyyeti / Sdalstli Mehkama
Arasdirmasi hiququ. Talim materiallar toplusu. Baki 2012. 60s.
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cnpasegmBoe cyaebHoe pasdupartenscTso. lNocnegHuin
He MMeET BO3MOKHOCTb (PaKTUYECKM y4acTBOBaTb B MPO-
Llecce pacCMOTPEHMA MPUroBopa, BCTYMUBLLETO B CUAY,
oTBepraTb WM NOATBEPHAATb OGBUHEHUE, BbIABUHYTOE
CTOPOHOM O6BMHEHUA, NPeAcTaBUTb COOTBETCTBYIOLLME
[oKasaTe/bCTBa, BblbMpasa CBOK MO3ULMUIO OTHOCUTE/Tb-
HO C/nyyaeB, KacawwuxcA npegmeTa AoKasaTenbcTsa
no aeny W, BBMAY I3TOro, BOCMOAb30BaTbCA APYrMMU
npaBamMv, BHJIlOMAA TaKie BO3MOMHOCTb MNOJb30-
BaTbCA NPaBOM Ha 3alLMUTy, TaK Kak 06BUHAEMbIN, HE
NPUHMMAaOLLMIM y4acTUA B NEPBOM npouecce, He 6yaeT
MMETb BO3MOXHOCTb MNOABEpratb COMHEHWIO Ciyyau,
cocTaBawlWMe NpeamMeT AoKasaTenbCcTBa B NpUrosope,
BCTYMMBLUEM B 3aKOHHYIO CWJY, U BOOOLLE y4acTBOBaTb
B npoLecce ux onpeaenenns. Te, KTo He MPUHUMAET 3Ty
MAet, MOryT CCblIaTbCA Ha TO, 4TO B cTatbe 142.1 YIK
AP HeT HM 0gHOro Npasuna, orpaHNYMBaloLLEro COOTBET-
CTBYIOLLME BO3MOXKHOCTH 3aLnTbl. HO HeNb3sA 3abbiBaThb,
YTO €4UHCTBEHHbIM OPraHOM, KOTOPbIM NOJIHOMOYEH NpU-
HUMaTb pELLUEeHWE O Cay4Yanx, BXOAALLMX B peamMeT 06Bu-
HEeHUWA 1 AoKa3aTeNbCTBE MO YrON0BHOMY AeSy, ABAETCA
¢y, W A4N1A Hero onpegeneHo NoJiHOMo4Yne, B paMKax co-
OTBETCTBYIOLLEN CTaTbW, NPUHUMATb PeLleHne no aeny,
KaK W B NpeabiayLiem gene.

MoabITOXMBAA BCe YKa3aHHOE BblLLe, N0 HaLeMy MHe-
HUIO, ACHO NPOABNAETCA HECOOTBETCTBME CTaTbn 142.1
YMNK AP npaBy Ha cnpaBea/iMBoe cyaebHoe pasbupa-
TENbCTBO.

IV. CoobpameHUA OTHOCUTE/IbHO pelueHuUs
npo6saembl

Cuntaem, 4TO Npexae 4em NepemTu K Bonpocy peLue-
HWA YKa3aHHbIX Npo61eM, HEOOXOAMMO YTOYHUTL 3a4a4y:
CTOUT 1 NpU3HaTb NPeAnNLMaNBHOCTb BCEX CYAEOHbIX
aKTOB Ha YpOBHe 3aKoHogaTenbcTBa? Bnocnepctsum
MOMXHO MPeaIOKUTb CNOCO6 PeLIeHnA UHCTUTYTa Npeto-
AVLMK COTTACHO BbIGPAHHOM KOHLLEMLUN.

Hawu coobparmeHnsa OTHOCUTESILHO peLleHuA Npobe-
Mbl 3aK0HAIOTCA B CAEAYIOLWEM.

Mbl cumnTaem, 4To HaumHasa ¢ W.KO.dDorHuLKoro, 06-
LenpuHATaa MbICAb B iMTepaType O CyLlecTBOBaHWUM
npoueccyasnbHbIX CPEACTB U METOAOB, AOCTATOUHbIX A5
onpeaeneHus UCTUHbI, BEPHA TOJIbKO B YrOJI0OBHOM CYyZ0-
npoussoacTse. B TO e Bpems LenecoobpasHo OTMETUTb
HEeo6X0ANMOCTb COBMOAEHNA MPUHLMMIOB YroJI0BHOIO
CyAonpoun3BoACTBa, B HACTHOCTU NPUHLMUINOB HE3aBUCH-
MOCTEMN CyAel M OLEHKW AOKasaTeNbCTB B paMKax yro-
JIOBHO-MpoLeccyasibHOro NpaBoBoOro MHCTUTYTa. MMeHHO
C 9TOM TOYKM 3PEHMA MOMKHO MPUHMMATL Npelamunab-
HOCTb CyAE6HOro pelleHusA, BCTYNMUBLLETO B 3aKOHHYHO
CuNy, COXpaHss NpuW 3TOM MpaBO CyAa Ha COMHEHME, U
3T0 Heobxogumo. B npoTtnBHOM cnyyae 6yaeT HeBO3-
MO¥HO 06eCneYnTb CTabUIbHOCTb U MPECTUK NPUroBopa
cypa. Hapagy ¢ atum, B BONpoce BUHOBHOCTU 06BUHSAE-

MOrO Ha OCHOBE CyaebHOro NMpUrosopa, BCTYNMBLLENO B
3aKOHHYI0 CUNY, MPUHATUE NPEOAULNANBHOCTU NPUIrOBO-
pa cyaa, BCTYMMBLLErO B 3aKOHHYIO CUJTY, HEA0MYyCTUMO.

B obwem Henb3A npuHUMaTh NpelgmumMansHOCTb Cy-
[Ee6HbIX peLUeHUI, NPUHATBLIX B APYrUX CyAONpou3BoA-
CTBax W BCTYNMBLLWX B CUNY, Jaie eCNu onpepeneHue
MCTUHbI ByAeT OTParKeHO B KayecTBe MpuHUMNa B pam-
Kax COOTBETCTBYIOLEro CyaonpomssoacTea. o cnosam
M.C.CTtporoBuya, a TaKke no MHeHuto B.J1.IonoBko'®,
PELLUEHMA TAaKOro TUMNa HE UMEKT HMKAKOro OT/IMYMA OT
[oKa3aTe/bCTB B BUAE AOKYMEHTOB.

10 http://pravo.ru/review/face/view/73251/
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HeKoTopble npo6siembl
peanu3auuu npaBa Ha
BO30OyAeHUe UCKa B
agMUHUCTPATUBHOM
cyaonpou3BoacTBe

I. BBEAEHHUE

C npuHaTtnem Kogekca 06 agMUHUCTPATUBHOM CyA0-
npoussoacTee Pecny6amku ApMeHUa2 NpoLecc agMUHK-
CTPaTUBHOIO CyA0NpOM3BOACTBA NOJYYM/I NPaBoOBOE pe-
rynMpoBaHue. bbliv ycTaHoBAEHbI KPYr CYy6bEKTOB, UMe-
OLLMX NPaBoO 06palleHrsa B AGMUHUCTPATUBHBIN cyg PA,
BMAblI aAMUHUCTPATUBHBIX MCKOB. OAHaKo, B pe3y/sibTate
NPUMEHEHUA 3TUX WMHCTUTYTOB Ha NPaKTUKE BO3HUKIIU
onpeaeneHHble NPobaeMbl, CBA3aHHbIE C MCKamMK, noja-
BaeMbIMW aAMWHUCTPATUBHBIMU OpraHamu (B TOM Yucie
WCKM O B3bICKaHWM CYyMMbI), GOPMOM U COAEPHKAHMEM UC-
KOB, CPOKamMu Noga4vv MCKOB, NPaBOBbIMW NOCNEACTBUA-
MW HEMOAA4YM UCKOB B 9TU CPOKU. B pesynbTare HenosHo-
ro NPaBOBOr0 PerysMpoBaHWA BbllleyKasaHHbIX BOMpPO-
COB B npouecce agMUMHUCTPaATUBHOIO CYA40MNPOM3BOACTBA
ANnA aAMUHUCTPATUBHOIO opraHa “ycTtaHoB/IeHb!” MPUBHK-
NIErMpoBaHHbIe YCI0BMA, YTO OAHO3HAYHO NPOTUBOPEYUT
uensM agMUHUCTPaTMBHOIO CyAOMpPOM3BOACTBA U npe-
NATCTBYET peasiM3almm npasa Ha crnpaseanmeoe cyaeb-
HOe pasbupaTesibCTBO B 4aCTW OOLLECTBEHHbIX CYObEK-
TUBHbIX NPaB JIMYHOCTMU.

II. MNopaya agMUHUCTPATUBHOIO UCKA
KaK OCHOBa NpuUMeHeHUa npoueaypbl
agMUHUCTPaATUBHOIO Cya0onNpousBoacTBa

ALMUHUCTPATMBHOE CYAOMNPOM3BOACTBO KaKk Mpaso-
BOM MpoLLeCC — aTO NoaTanHas, JiorMyecKkas nocsaeaosa-
TE/IbHOCTb WM PasBUTUE MNPOLECCYasibHbIX OTHOLLEHWH,
BO3HMKAIOLWWMX B CBA3M C 3aLMTON OOLLECTBEHHbIX CYyOb-
E€KTUBHbIX NpaB JIMYHOCTH, a B OTAE/bHbIX C/lyYasax — 06-
LLLeCTBEHHO-TOCYAapPCTBEHHbIX MHTEPECOB, B paMKaXx KO-
TOpPbIX CyA OCYLLECTBAAET CBOU OOLLECTBEHHO-BNACTHbIE
npaBoMoYmA (aAMUHUCTPATUBHAA IOCTULMA).

B npeacrtaBneHHOM onpefeneHuu MOMHO BbIAENUTb
cnepyloume CyLecTBeHHble 31EMEHTbI agMUHUCTPATUB-
HOro CyZ0npoM3BoOACTBA:!

1. agMMHUCTpPaTUBHOE CYAONPOU3BOACTBO ABAAETCA

noaTanHoM, NOrMY4ecKoM NOoCcnefoBaTe/IbHOCTLIO U
pasBUTUEM NPOLECCYanbHbIX OTHOLLEHUI;

' AccucTeHT Kadeapbl KOHCTUTYLMOHHOIO npaBa pPUANYECKOrO
dakynbTeTa EIY, Kang. opug.HayK.
2 OBPA, 2007. 12. 19/64(588).

2. 3TV OTHOLUEHWA BO3HUKAIOT B CBA3M C 3aLUUTOM 00-
LLLEeCTBEHHbIX CyObEKTMBHBIX NPaB JIMYHOCTH, a B OT-
OENbHbIX CayyYasx — O6LWEeCTBEHHO-roCyAapCTBEH-
HbIX NHTEPECOB;

3. Yepe3 nocpeacTBO aAMUHUCTPATUBHO-NpPOLEC-
Ccya/slbHOro npouecca B NpaBOMPUMEHUTENbHOM
npaKTUKe OBeLlecTBAAEeTCA oaHa M3 dopm pea-
iM3aumm cypebHon BnacTn — agMUMHUCTpaTUBHAsA
HCTULMA.

AZLMUHUCTPATMBHOE CYAOMNPOM3BOACTBO KaK MpaBo-
BOM NPOLLECC XapaKTepunayeTcs pAAOM CBOMCTB, nocpes-
CTBOM KOTOPbIX MPOABAAETCA €ro CyTb; B YHaCTHOCTH, aj-
MWHUCTPaATUBHOE CYA0MNPOU3BOACTBO KaK NpaBOMOYHbIM
NpaBoBOM NPOLECC UMEET:

1. Ha4yano v KoHew,;

2. NPUHLMMbI, LeSK, 3a4a4um;

3. npoueaypy peasmsauum 1 npoueccyasbHyo Gopmy;

4. ctaguw.

Mpouecc agMMHUCTPATMBHOIO CYyAOMNPOM3BOACTBA
6epeT Hayano ¢ MOMEHTa nojayu AULOM (B OTAE/IbHbIX
C/ly4asx — O6LEeCTBEHHbIM BIACTHLIM OPraHoM) agMUHK-
CTPaTUBHOIO UCKAa M 3aBepLUaeTCA B MOMEHT BCTYM/EHUA
B 3aKOHHYIO CUy COOTBETCTBYIOLErO CyAeOHOro akTa,
paspeLuaoLL,ero crnop no CyLiecTsy.

Jo nogayn agMWHWCTPaATUMBHOIO MCKa npoueaypa,
HanpaB/ieHHaA Ha peryavpoBaHue npouecca agMWHU-
CTPaTUBHOIO CyAOMpPOM3BOACTBA, MNPEACTaBAAET M3
cebs COBOKYMHOCTb NPOLEAYyPHbIX MNPaBOBbIX HOPM,
KOTOpaA BCEro /vb fABAAETCA HOCUTENEM MpaBo-
BOM NOTEHUMAIbHOW SHEPruK, TO €CTb el BCEro JnLlb
MOXHO peryampoBaTb OTHOLWIEHMA aAMMHUCTPATUMBHO-
ro cyaonpousBoacTBa U He 6onee Toro.® MNopgadva aa-
MWHUCTPATMBHOIO MCKA — HOPUAMYECKUIM daKT, nocne
KOTOPOro cTapTyeT M HayMHaeT AencTBOBaTb Hapaay
C COOTBETCTBYIOLMMU NPaBOBLIMW NOCNEACTBUAMU [0
3TOro "HaxoAfwMmimnca B NacCMBHOM COCTOAHWMK” Mpo-
Lecc agMUHUCTPaTMBHOIO cyaonpoussoacTtea. loga-
Yya aAMMHUCTPATUBHOIO UCKa ABAAETCA TEM CTUMYJIOM
W ABuratowen CuUnom, KoTopble “3anycKawT B peno”
npouecc agMMHUCTPaTUBHOIO cyaonpoussogctea. O6-
CTOATE/IbCTBO MOAAYU agMUHUCTPATUBHOINO MCKa Kak
peanbHOCTb, dawowasa cTapT npoueccy agMuUHUCTpa-
TUBHOrO CyA0NPON3BOACTBA, NOY4MI0 CBOE NPaBOBOE
3aKkpenneHuve Takke B Hopgekca agMMHUCTpaTUMBHOMO
cyponpoussoacTtea PA, B HaCTHOCTHU, COrnacHoO HOpMe,
YCTaAHOBJIEHHOM cTaTbel 64 yKasaHHoro Hopekca: B
aAMUHUCTPATHMBHOM CyAe Ae/10 BO3byxaaeTca Ha oc-
HOBaHUM UCHa.

3 TNoppobGHee 0 AeNCTBUM NpaBa, HEO6XOAMUMbIX A5 ero peanusa-
LiMM YCNIOBUAX, aKTUBHOM NOBEeHUN CYObEKTOB NpaBa KaK Bar-
HOM npeaBapuTENbHOM YC/I0BUM peanu3auun npasa, HopMmax
npaBa Kak HocUTenen U 0 Npeobpas3oBaHUM 3TOM IHEPTUM CM.
loiman B. WM. [leicTtBne npasa (MeToAo/MOrM4EeCKMM aHanus),
Axkagemusa MB/J, Pd, 1992, c. 39-41, 118-128.
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lll. TpaBoBOe peryivpoBaHue UHCTUTYTa
agMuHUCTpaTUBHOro UcKa B Hopgekxce
ajMWHUCTPaTUBHOIO CyAONPOU3BOACTBA
PA

nasa 11 ("OcHoBaHWe BO3OYXAEHMA fena v BUabl UC-
KoB") Pasgena 3 HogeKkca agMMHUCTPATMBHOIO CyA0omnpo-
nssoacTea PA nocBslieHa WMHCTUTYTY aAMUHUCTPAaTUB-
Horo ncka. CtaTtbAMM 65-68 Hopgekca agMMHUCTPATUBHO-
ro cygonpomssoactsa PA npeaycMoTpeHbl cnegyrowme
BMAbl UCKOB: UCKWM 06 ocnapuBaHunn, 06 06A3bIBaHUK, O
COBEpPLUEHNN AENCTBUA, O MPUSHAHUMN.

B pesynbTarte 6yKBasIbHOro TONKOBaHUA U CUCTEMATH-
3MPOBAHHOMO aHan3a NpPaBOBbIX HOPM NPaBOyCTaHOBM-
TE/NIbHOrO XapaKTepa, 3aKpenaaloLWmX yKasaHHble BUAbI
MCKOB, NMPUXOAMM K BbIBOAY, 4TO UMW YCTaAHOB/EHbI A0-
CTaTOYHble OCHOBaHWA AnA obecnevyeHusa aHERTUBHON
peannsaumm cyaebHon 3aunTbl O6LLECTBEHHbIX CYObEK-
TMBHbIX NPaB /nL, MO CNopaM, CeAYHOWUM U3 OTHOLLEHUH
agMUHUCTPUPOBAHMNA C aAMUHUCTPATUBHbIMKU OpraHamMmu.

Tem He meHee, addeKTMBHaAA peanmsauua cyaeoHoM
3alMTbl MO YKa3aHHbIM BUAAM UCKOB BO MHOMMX Cyya-
fIX 3aBMCUT UMEHHO OT CYOBbEKTOB, BO3OYHAAIOLWMX UCK.
MNpuaasas BaKHOCTb POM YHaCTHUKOB aAMUHUCTPATMB-
HO-cyaebHOro npoiecca B Bonpoce peannsaumuv agmu-
HUCTPaTUBHO-CyAeBOHOro Mpouecca, CYMTaeM, Y4To pea-
nmsauma GyHKUUM aAMUHUCTPATMBHOM IOCTULMK B fOCTa-
TOYHOW Mepe ByaeT 3aTpyaHeHa (B HEKOTOPbIX C/yvanx
Jare He MOMeT ObITb peann3oBaHa), eC/IM CTOPOHbI He
NPOAIBNAIOT BbICOKYID NPOMECCUOHaIbHYI0 MOATOTOBKY
Ha cTaamu BO36ywaeHuA ucka. NonHoe npeacrtasneHne
O MpaBOBOM pPeryivMpoBaHuM agMWHUCTPaATUBHO-CYAE0-
HOro npouecca u 06yCNoBAEHHOE 3TUM NPOABJIEHWNE MPO-
LefypHOro noBeAeHUA CTOPOH B ONpefeneHHON mepe
UrpaeT TakKe npeaynpexaatoLLyio posib B CBA3M C orpa-
HUYeHem cyaebHoro npounssona.

TakK, B CBA3M C TEM, YTO OTBETYMK — [OCYAaPCTBEHHbIN
perucTtp topugndecknx auy MO PA npeacTtaBwn oTseT
Ha WCKOBOE 3asB/eHWEe MO aAMUHWUCTPATUBHOMY Aeny
KD/4680/05/09 ¢ HapyLeHWeM ABYyXHEAENbHOr0 CPOKa,
npeaycMOTPEHHOrO HOPMOW, YCTAaHOBJIEHHOW 4acTbio 1
ctatbu 83 Hogekca agMUHUCTPATUBHOIO CyAONPOU3BOA-
ctBa PA, npeacTaBnTeNn UCTLA XOA4ATAMCTBOBA/IM O TOM,
4yTOObl 3TOT OTBET HE CTAHOBW/CA MPEAMETOM PacCMo-
TPeHUA 1 Obln BO3BPALLEH, TaK KaK OTBETYMK He npes-
CTaBW/ XOAATAMCTBO O MPU3HAHWWM YNYLWEHHOrO CPOKa
yBaXUTE/IbHbIM. npe,D,CTaBVITe}WI 1CTUa B KavyecTBe npa-
BOBOr0 OCHOBaHWA AN CBOEro XojararcTBa COCNaamChb
Ha HOpPMYy, YCTaHOBAEHHYIO YacTblo 2 cTaTtbm 53 Hopekca
agMUHUCTPATUBHOIO cygonpoussoactsa PA, cornacHo
KoTopoW “TlogaHHbIe o NCTEYEHMM NPOLIeCCya/lbHbIX CPO-
KOB MCHKOBbIE 3aAB/IEHUA, NMPOTECTbI U UHbIE AOKYMEHTbI
He paccmaTpuBaloTCA CYyAOM M BO3BpaLLaloTCA Jmuam,
KOTOPbIMU OHMU 6bl/IM 10ZaHbl, €C OTCYTCTBYET XoAa-
TaKiCTBO O BOCCTAHOB/IEHUM MpaBa Ha COBEPLUEHUE fEV-

CTBMI, 06YC/I0BAEHHbIX MPOMYLLEHHBIMU POLECCYasIbHbI-
M1 cporkamm”. ADMUHUCTPaTMBHBIN cya PA, o6paTtmBLUMCh
K YKa3aHHOMY XO[aTancTBy, OTMETW, YTO PpACCMOTPEHME
9TOro Xo4aTamcTBa OTKIaAbIBAETCA U K HEMY 0BpaTATCA B
BEPAMKTE, KOTOPbIM BYAET BbIHECEH NO aAMUHUCTPATUB-
Homy aeny KD/4680/05/09. Bosparkasa npoTMB yKa3aHHOro
peLeHna cyaa, CTOPOHa-UCTeL,, OCHOBbLIBAsACh B CBOEM MO-
3ULMK Ha MOJI0EHMM, YCTAHOB/IEHHOM HYacTbio 2 CTaTbu 5
HoHcTuTyummn PA, 3asBuna, 4To AAMMHUCTPATUBHBIN CY/,
PA He MoOMeT OTKNagpiBaTb PacCMOTPEHUE YKa3aHHOro
XopaTtancTBa U paspeLUnTb ero BEpAUKTOM, Tak Kak cyg
He MMeEeT TaKoro NOJIHOMOYMA, 3aKPENIEHHOro agMUHK-
CTpPaTMBHO-NPOLECCYyasIbHbIM  3aKOHOAAaTeNbCTBOM, bBo-
Nlee TOro, CTOPOHa-UCTEeL, NPUB/EKIA BHUMaHWE cyaa K
TOMY O6CTOATENBLCTBY, YTO HOpMamu ctaTtbk 99 Hogekca
agMUHUCTPATUBHOIO cygonpoussoacTtaa PA peryavpytoT-
CA TaK¥e npoLeccyasnbHble BONPOChI, CBA3aHHbIE C pac-
CMOTPEHWEM XO4aTaNCTB U BbIHECEHWEM MO HUM PELLEHM-
AM. Nocne Bo3parkeHUn npeacTaBUTeNEN CTOPOHbI-UCTUA
AAMUHUCTPATMBHDIN ¢y PA NpUCTYNWA K BbIHECEHUIO pe-
LUEHMA MO NPeACTaBNEHHOMY XOAaTalcTBy, B pesyibtare
4ero NpuLLEN K BbIBOAY, YTO OTBET Ha MCKOBOE 3asfB/IeHNe
COrn1acHO HOpPMe, YCTaHOB/IEHHOM YacTbto 2 cTaTbh 53 Ko-
JeKca agMUMHUCTPaTUBHOrO cygonpoussoacTea PA, aBns-
€TCA UCK/I0YEHNEM M3 “UHbIX JOKYMEHTOB”.4

CynTaeM Hy¥HbIM OTMETUTb, YTO OTHOCUTESIBHO HOP-
Mbl, YCTAHOBJIEHHOM YacTbio 2 cTaTtbn 53 HogeKkca agmm-
HUCTpPaTUBHOrO cygonponssoacTea PA, Takke MmeroTcA
NpOTUBOpPEYMBbIE Noaxoabl. B yacTHocTH, AgMUHUCTpa-
TMBHbIN cya PA ygoBneTBopwa XoAaTamMCTBO CTOPOHbI
ucTua no agmuHucTpatveBHomy paeny KD/2785/05/10
(o60ocHOBaHMA XO0[aTaUCTBO GblJIM TEMU He, YTO U
B agMuUHUcTpaTuBHom pene KD/4680/05/09) u Ha oc-
HOBaHWWM HOPMbI, YCTAHOB/IEHHOM YacTbio 2 cTaTtbM 53
HopeKkca agMuHUCTpaTMBHOIO cygonpousBoacTea PA,
He caenas NpeamMeToM pacCMOTPEHUA NpeAcTaBAEHHbIN
CTOPOHOM-OTBETYMKOM OTBET Ha NOJAHHOE UCKOBOE 3a-
AB/IEHWE, BO3BPATK/ €0 OTBETUMKY.®

B npakTvKke agMUHWCTPATMBHOMO CyZOMNPON3BOACTBA
HeMaJsio TaKe C/ly4yaeB, KOraa B pesybTaTe UMEHHO He-
BEPHOro npoLeccyanbHOro noBeAeHUA, NPOABIEHHOro
CTOpOHaMu (NPeACTaBUTENAMM, BbICTYNAOLWNMU OT MX
UMeHM), Aare cyn 6biBaeT He B COCTOAHMM UCMPaBUTb
cuTyaumio. Peyb, 0CO6EHHO, MAET O BbIGOPE Y4acTBYHO-
WUMK B AeNe MuamMy npoLeccyasibHbIX CPeacTB (MCKM,
XoZaTamcTBa, NPOTecCTbl)® M 0 UX NPUMEHEHUU Hagema-
Wum obpasom. TaK, B BOMpoce 3alimTbl 06LEeCTBEHHbIX
CYOBEKTMBHbBIX NMPaB IMYHOCTU O4YEHb BaXHbIM ABNAETCA

4 PeweHve AgmuHncTpatmsHoro cyaa PA ot 15 cenTabps 2010 .
KD/4680/05/09.

5 Pewenve AgmuHuctpatusHoro cyga PA ot 3 despansa 2011 r.
KD/2785/05/09.

6 O BaMKHOCTM MOBEAEHWNA YYaCTHUKOB CYAOMNPOU3BOACTBA B CY-
AebHbIx npoueccax cM., Hanpumep, Honecos I.11. MNpoueccyans-
Hble cpegcTea 3awuTbl npasa, Hosl'Y um. Apocnasa Mypgporo,
Benukuii Hosropog, 2004. c. 18.
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npaswibHOe hOpMyanpoBaHMe Bbibopa MOCAEAHUM CO-
OTBETCTBYIOLLEro BUAa UCKa, ero pakTU4eCKMX 1 Npaso-
BbIX OCHOBaHWM, a TaKKe TpeboBaHWA, COCTaBIALLErO
npeamMeT ucka. B HeKoTopbIx cnyyasdx UCTUblI HEBEPHO
dopMynnpyoT nNpegmMeT UCKa W/MAM OCHOBaHWA MUCKa,
4YTO, B CBOIO o4epesb, nNpenAaTcTByeT addeKTUBHOM pe-
anuMsauuu ux npa. cpeacTBamMu 3aliuTbl agMUHUCTPA-
TMBHOIO CyAonpou3BoacTBa. B nogobHbIX cnyyaax cyg
“6eccunen” cgenatb 4TO-NM6O, Tak KaKk 06pemMeHeH m3-
6paHHbIM MUCTLLOM COOTBETCTBYIOLMM BUAOM WCKaA, Tpe-
60BaHWEM, COCTaBAAIOLLMM NPEAMET UCKA, U Er0 OCHOBA-
HUAMKW. BaxHOCTb yKa3aHHbIX 06CTOATENIbCTB 3aK/o4a-
€TCA B TOM, 4TO TEM CaMbIM NpeaonpeaenanTcaA NpeameT
[OKasblBaHWA, Npeaenbl JOKa3biBaHWA, KOTOpble Npuaa-
0T CyAe6HOMY NpoLEeccy NPaBoBYIO ONPeAeIEHHOCTb.

BaHOCTb 4EeTKOro 1 NpaBu/IbHOIO YKa3aHUA OCHOBa-
HWI 1M NpegMeTa UCKa NPOABAAETCA TaKKe B TOM, YTO B
c/ly4yae paccMOTPEHUA 06LEeCTBEHHO-NPaBOBbLIX CNOPOB
B NopsaKe, ycTaHOBAEHHOM rnason 21 Kogexkca agmu-
HUCTpaTUBHOro cygonpoussoactea PA (“Hosoe paccmo-
TpeHne gena no OTMEHEeHHOMY HaccaLl,VIOHHbIM cyaom
cyaebHOMY aKTy, paspeLuatoemy Aeno no CylecTsy”),
JiMua He MMEeKT npaBa M3MEHATb OCHOBaHue, npeameT
MCKa Uan pa3mep UCKOBbIX TpeboBaHui. Bee aTo urpaet
TaK¥Ke NpodUNaKTUYECKYIO POJib, TaK Kak AgMUHUCTPa-
TUBHbIN cya PA obpemeHeH npeaMeToM M OCHOBaHUEM
ucka. HaccaumoHHbit cyg PA pAagom CBOWMX pelueHui
3auHCHMpoBa, YTO paccCMOTpeHre AAMUHUCTPATUBHBIM
cynom PA B KavecTBe npegMeTa UcKa UHbIX TPeGOBaHUM
NOMMMO TPe6GOoBaHWM, COCTaBAWMX NPeaMET UCKa, U
BbIHECEHUE MO HUM BEPAUKTA AB/IAETCA OCHOBaHWEM A/1A
OTMEHbI BbIHECEHHbIX CYAE6HbIX aKTOB.

B pesynbTaTe CMCTEMHOro aHanM3a HopM, 3aKpenieH-
HbiX B cTaTbe 64 Hopekca agMWMHUCTPATMBHOrO Cyzo-
npoussoacTaea PA, B nyHKTe 4 yactu 1 ctatbn 113 Toro
e Hopekca, HaccaumoHHbiM cya PA B pelleHuu, BbiHe-
CEeHHOM Nno agmuHucTpaTuBHoMy aeny KD/0476/05/08,
3advKenpoBan: ‘U3 BollLieyKa3aHHOro CAEAYET, YTO CyA
064a3aH BO36y#aaTb afgMUHUCTPATUBHOE [EJ10 TOJIbKO
Ha OCHOBaHUM COOTBETCTBYIOLLEro UCKa, paccMaTpuBaTh
A€e/10 1 paspeluaTtb Criop TOJIbKO B NPEAeaax UCKOBbIX
TpeboBaHMH, NPEAbABEHHbIX TOJIBKO 10 aTOMy Aeny”.”

AAMUHMCTPATUBHBIM cya PA paccmatpuBaeT TaKiKe
Jena no cnopam, CAeayoLWwmnM M3 o6LLECTBEHHbIX NPaBo-
OTHOLLEHWU, KOTOPbIE BO3OYHAAITCA HA OCHOBaHUW UC-
KOB aAMUHWUCTPATMBHbIX opraHoB. OfHaKo, B CyAe6HOM
NpaKTUKe agMUHUCTPATMBHbIE OpraHbl NOAAKT UCKU, KO-
TOpbIE HE YCTaHOB/IEHbI 3aKOHOAATE/Ib,CTBOM 06 aAMUHK-
CTpaTUBHOM CyA0Npon3BoacTBe. B yacTHOCTH, OHM Nnoaa-
0T MCKM MO B3bICKAHUIO CYMMbI, KOTOPbIE HE 3aKPENIEHbI

7 Pewenne HaccauuoHHoro cyga PA oT 26 ceHTA6pA 2008r.
KD/0476/05/08. HaccaumoHHbIn cyn PA B cBA3WM ¢ paccmaTpu-
BaeMbIM BOMPOCOM BbIpa3u/ afeKBaTHYIO MO3ULMIO TaKkKe
cBovmn pelueHnammn KD/7703/05/08 ot 24 wona 2009 roga,
KD/2068/05/08 o1 27 mas 2009 roga.

3aKoHOAAaTeNIbCTBOM. He yperyniMpoBaHbl TaKKe CPOKM
nojayn aTUX UCKOB, TPE6GOBaHUWA, NPeabABIAEMbIE K UX
dopme u cofepiaHuio. Ha npakTvKe UCKM No B3bICKa-
HMIO CYMMbI MOJAIOTCA TaKKe B GOpMe BCTPEYHOIO UCKA,
1 ADMUHUCTPATUBHLIN cya PA, Kak npasuno, npuHMmaeT
9TW UCKU K MPOU3BOACTBY U BbIHOCUT NO BO3OYHKAEHHbIM
Ha MX OCHOBaHWW aAMUHUCTPATMBHbBIM AenaM paspeLua-
toLLMe Cnop Mo CYLLECTBY CyAeOHbIE aKTbl, HE UMeA TaKo-
ro NOJHOMOYMSA.

B oT/nume oT KOAEKCOB agMWMHUCTPATMBHOIO CyAo-
npoussoAcTBa Apyrmx ctpaH,® Hogekcom agmmHucTpa-
TMBHOrO cygonpousBoacTea PA He 3aKpensieHbl 3aja4u
W Lenn agMUHUCTPaTUBHOMO cygonpounssoactea. OgHa-
KO no uayyeHnn Kogekca agMMHUCTPATUBHOMO CyA0mNpo-
nasogacTea PA, KaK Les0CTHOro HOPMaTUBHOIO NPaBOBO-
ro aKkTa, HENOCPEACTBEHHO CleAyeT, YTO LEe/bI0 aAMUHM-
CTpaTUBHOIo Cy0NPOU3BOACTBA, ABAAOLLErocs GopMoin
peannsaumMmM agMUHUCTPATMBHOINO NpaBoCyauA, ABAA-
eTcA obecrneyeHne CyaebHOM 3almTbl OOLLECTBEHHbIX
CYOBEKTMBHBIX MpPaB M peannsaumu npasa Ha crnpaBes-
MBOe cypebHOoe pasdupaTtesbCTBO UL, MOCPeACTBOM
OCYLLECTBNEHUA CyAe6HOro KOHTPOAA.

B aToi cuTyaumm BO3HMKaET BOMPOC: CAeAyeT /i no-
Jadva He YCTaHOB/IEHHbIX 3aKOHOAaTe/IbcTBOM 06 aaMu-
HUCTPaTUBHOM CyA0MPON3BOACTBE UCKOB, BO3OYKAEHWE
Ha MX OCHOBaHWU Aef, BbIHECEHWE B pe3ybTaTe pas3ou-
patenbCcTBa N0 HUM CYAEO6HbIX aKTOB M3 MPUHLMNOB 3a-
KOHHOCTH, 3aKpenseHHbIX ctatber 5 KoHcTtutyuumn PA°
M3 HOPM, 3aKpenaeHHbIx ctatbaMu 18-19 KoHCTUTyuuK
PA, ctatbamu 6 n 13 KoHBeHUMKM 0 npaBax U OCHOBHbIX
cBobogax yenoseKa,!® ctatbamn 5-6 Kopgekca agMuHu-
CTpaTUBHOroO cygonpoussoacTea PA, 1 obecnedmsaeTca
JIM peanunsaums Luenen n 3agad agMMHUCTPaTUBHOIO Cy-
gonpoussoacTea?

Yactoto 2 ctatbn 5 HoHctuTyumun PA 3akpenneHo,
4YTO rocyAapCTBEHHbIE OpraHbl U opraHbl MECTHOro ca-
MoynpaBAeHNA U UX [OHOCTHbIE /iMLa rpaBoOMOYHbI
BbIMOJIHATb TOJIbKO TaKWe AEHCTBUA, Ha KOTOpbIE yros-
HOMOY€HbI HOHCTUTYLMEN Ui 3aKOHaMM.

8 Hanpwumep, cornacHo HopMe, 3aKpenieHHoW B YacTh 1 cTatbu

2 Hopekca agMMHUCTPaATUBHOMO CyZAOMPOM3BOACTBA YKpauHbI
(npuHAT 3akoHom Ne 2747-1V ot 6 ntona 2005 roga), 3agayeri aj-
MUHUCTPAaTUBHOIO CY0MPOM3BOACTBA AB/IAETCA 3aLYUTa B OTHO-
LIEHNAX 06LYEeCTBEHHO-MPaBoBOM cgepbl npas, cBO6OL U UHTE-
PecoB HU3NIECKUX U IOPUANHECKMX L OT HapyLLEeHMI opraHoB
rocyapCTBEHHO B/1acTH, OpraHOB MECTHOIO caMoyrnpaB/IeHHs,
UX JONAHHOCTHBIX ML U CAYMHALYMX, CYOBEKTOB, Ha 3aKOHOAAa-
TEe/IbHOM OCHOBaHMU OCYLYECTB/IAIOLMX BNIACTHbIE yrpaB/ieHnye-
CKME QYHKUMM, a TaKe [PYrux Cy6beKTOB, OCYLECTBAILMX
AenernpoBaHHble MosiHoMo4qums. CornacHo Hopme, YCTaHOB/EH-
HoM yacTbto 1 cTatbm 1 3akoHa Pecnybankn Mongosa “O6 agmu-
HUCTPaTUBHOM cyae”
Ne 793-XIV, npuHaToro 10 dpespana 2000 ropa, agMUHHUCTPATHB-
HbI¥ CYJ KaK MHCTUTYT rpaBa MMeET Le/Iblo OPraHnynTb B CBA3MN
C 3alYNTOH YCTaHOB/IEHHbIX 3aKOHOM MpaB /L 3/10yrnoTpe6e-
HWe B/acTbio, nepegaydy MoJIHOMOYMI OpraHoB O6LYECTBEHHOM
B/IaCTH, a TaKMe UMEET Le/Iblo PEery/impoBaHme AeATe/IbHOCTH
opraHoB 06LeCTBEHHOM B/IacTH 0becrneYyeHue npaBoBoOro Mo-
pAaKa.

9 OBPA, 12.05.2005, CneuuanbHbii BbIMycK, CT. 1426.

0 OBPA, 06.05.2002/ 17 (192).
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XoTA agMMHUCTPATUBHbIE OpraHbl U YNOJHOMOYE-
Hbl HogeKcoM afMUHUCTPaTMBHOrO CyAOonNpov3BOACTBa
(nyHKT 3 4acTu 2 cTaTbm 3) Ha obpaLleHue B cy ¢ Tpebo-
BaHWEeM OCYLLeCTB/IEHNA Ha OCHOBaHWUWU aAMUHUCTPATMB-
HOro aKTa B3bICKaHWA C PU3NYECKOr0 UN KOPULNHECKOTO
vua, ogHaKo NopAAoK peanmsauuu 3Toro Mx NosHOMO-
yma HoaeKcom agMUHUCTPaATUBHOMO CyA0NpPOn3BOACTBA
PA nonHocTbio He yperyampoBaH. EAMHCTBEHHbIM nops-
JOK peanusauum 3TOro MOAHOMOYMA, YCTaHOBEHHbIN
rnaBon 27 KopeKkca agMUHUCTPaTUBHOMO CYL40MNPOM3BOJ-
ctBa PA, - 3TO NnopAAoK, KOTOPbIM KacaeTca Aen, cBA3aH-
HbIX C U3A4aHWEeM NAATEKHOro NOPYYEHUs.

Bonee Toro, cratea 114 Hogexkca agMUHUCTpaTUB-
Horo cygonpoussoacTea PA nepeuncnseT Buabl paspe-
LaKoLWmMX Aeno No CywecTBy CyaebHbIX aKTOB, KOTOpbIE
MOMET BbIHOCUTb AMMHUCTPaTMBHLIN cya PA. Tak, aa-
MWHUCTPATMBHBIN CYyA, BIHOCUT paspeLuatllme Aeso no
CyLecTBY CyAeOHble aKTbl:

1) 0 npusHaHuM CyaebHOro aKta He[enCTBUTE IbHbIM

MO/IHOCTBIO /TN B H4aCTH;

2) 06 0643bIBaHNN aAMUHUCTPATMBHOIO opraHa npu-
HATb 8AMWHUCTPATUBHBIN aKT, B IPUHATUN KOTOPO-
ro agMMHUCTPATHUBHbIN OpraH OTKasasl Win KOTO-
Pbii HE MPUHSA;

3) 06 0673bIBaHUMN y4aCTHUKOB Cy[ebHOro npouecca
U ApYrux vl COBEPLUNTL ONPEE/IEHHbIE AEVCTBUA
WM/ BO3AEPHaTbCA OT MX COBEPLUEHNA;

4) 0 Hannmm nam 06 OTCYTCTBUM MPaBOOTHOLIEHMH,
JIN6O HUYTOHOCTH 8AMUHUCTPATUBHOIO aKTa ros-
HOCTbIO MJ/IN B 4aCTH;

5) o npusHaHUW HernpaBOMEPHLIM PaBOBOro aKkra
BMeLLaTe/IbCTBa, He umeroLyero 6osee ropuanye-
CKOU CU/IbI;

6) 0 npu3HaHUU HE[ENCTBUTE/IbHbIM HOPMAaTUBHOIMO
rpaBoBOro akTa NnoJIHOCTbIO UM B HacTu;

7) O MPU3HaHMU HENPaBOMEPHbIM yTPAaTUBLLIErO CUJTY HOP-
MaTUBHOrO MPpaBOBOro aKTa MoJIHOCTLIO U/IN B YACTH.

Hak Bnamm, Hogekc agMUHUCTPaTUBHOIO CyA0MNpoun3-
BoacTBa PA He npegycMoTpen BufA cyaebHoro akta OTHO-
CUTENBbHO BbIHECEHUA BEPAMKTA O B3bICKAHWUM CyMMbI. B
9TOM C/ly4ae B KOHTEKCTE peryanmpoBaHus, yCTaHOB/EH-
HOro BbllLeyKa3aHHOM nNpaBoBOM HOpMOM HOHCTUTYLUMK
PA, HenpaBoMepHbl 1 pelieHna agMUHUCTPaTUBHBIX Op-
raHoB, BbIHECEHHble B pe3y/ibTaTe pacCCMOTPEHUA UCKOB
MO B3bICKAHUIO CYMM.

Cratbel 71 Kopgexkca agMUHUCTPATMBHOIO CyAomnpo-
nssoactea PA npeaycMOTpeHbl CPOKM MOJavy MCKOB
06 ocnapuBaHuK, 06 06A3bIBAHMM, O COBEPLUEHUN AeW-
CTBMA, O NpusHaHuW. Ecnv nvua nogatloT MCKKM nocne
YCTaHOBJIEHHbIX CPOKOB, TO 3TO ABAAETCA OCHOBAHUEM
ANA OTKasa B NPUHATUKM UCKa UM OTKa3a B UCKE, YHe
NPUHATOM K NPOU3BOACTBY.

na NCKOB afMUHUCTPATMBHBIX OPraHoB MO B3bICKa-
HWIO CyMMbI 32aKOHOA4ATENBCTBOM MO aAMUHUCTPATUBHBIM

Jenam CpoK He 3aKpennfeTcA. Ha npaKTuke agMuHK-
CTpaTMBHbIE OpraHbl 3TW UCKM NOAAI0T TOrAa, Koraa Cuu-
TalT 9TO uenecoobpasHbiM. Bo MHOrMx cnyyaax agmu-
HUCTPaTUBHbIE OpraHbl NoJalT N0 agMUHUCTPATUBHBIM
Aenam, BO3OYHAEHHbIM Ha OCHOBaHUM UCKa 06 ocnapu-
BaHUN HU3UYECKOrO UN IOPUAMYECKOrO uua (KoTopble
YHeE paccMaTpmBaivCh rof nim 6o51ee), BCTPEYHbIE UCKM,
KOTOpbIE NPUHUMAIOTCA K NPON3BOACTBY CyAamun 6e3 Ka-
KMUX-IMOO0 NPensTCTBUN.

CornacHo HopMe, YCTaHOBJIEHHOW YacTblo 1 cTaTbu 6
HoHBeHUMM O 3aluTe NpasBa U OCHOBHbIX CBOGOA, YenoBe-
Ka, Kax bk, Korga BbIHOCUTCA PELLEHUE 10 €ro rpagaH-
CKUM ripaBam 1 06A3aHHOCTAM WJ/I1 B CBA3M C NPEAbAB/IEH-
HbIM eMyﬂiO6blM YroJsioBHbIM O6BMH6HM6M, HUMeerT rpaBo Ha
cripaBea/MBoe U rybM4Hoe cyaebHoe pasbmnpaTe/ibCTBO
CBOEro gena B pa3yMHbIN CDOK CO3/4aHHbIM Ha OCHOBaHUN
3aKOHa He3aBUCHMbIM 1 6ECTIPUCTPACTHBIM CYOM.

ConocTaBnsAs BbllLeyKasaHHOE C NOJIOKEHUEM, 3aKpe-
neHHbIM B YacTh 1 ctaTbk 6 KOHBEHUMM 0 3almTe npasa
M OCHOBHbIX CBOGOJ, YE/I0BEKA CYMTAEM, YTO HapyLLaeTCA
npaso AuL, (PU3MYECKUX U IOPUAMYECKNX) Ha CNIpaBeaIN-
BO€e cyaebHoe pa3bupaTeibCTBO, TaK KaKk A/1A y4aCTHUKa
Cy[ONpOU3BOACTBA, ABAIOLEroca agMUHUCTPATUBHBIM
OpraHoM, B OT/IM4ME OT HU3UYECKOrO U IOPUAUYECKOO
vua, ycTaHaBAMBaKOTCA NPUBUIErMPOBaHHbIE YCOBUA.
Mo HaweMy MHEHWIO, TaKOe NOJIOKEHWE NMPOTUBOPEUUT
TaKe uesaM agMMHUCTPaATMBHOMO CyAONpOM3BOACTBA.
B yacTHOCTM, B cuCTeMe NpaBOBOro peryanpoBaHus
Lenbilo agMUHUCTPATUBHOIO CyAonpovM3BOACTBa ABNA-
eTca obecrneyeHne cyaebHOM 3awmTbl OOLLECTBEHHbIX
CY6BEKTMBHbBIX MPaB JIMYHOCTWU NO crnopam, CAeayoWwmum
13 06LLEeCTBEHHO-MPaBOBbIX OTHOLLEHWH, U peannsaumm
npasa Ha cnpaBegnBoe CyaebHOe pa3bupaTenbcTBO.
Ecnn npoueaypHoe peryaMpoBaHue Uau cyg, B npouecce
aAMUHWCTPATMBHOMO CYA0NPOM3BOACTBA YCTaHaBIMBaET
(dpaKTMyeckn obecneymBaeT) ANA aAMUHUCTPATUBHOIO
opraHa npuBUIErMPOBaHHbIE YCI0BUA, TO 3TO OAHO3HAY-
HO NpPenATCTBYET peanmsaluu Lenel agMMHUCTPaTUBHO-
ro CyaonpouM3BOACTBa, peannsalumu npasa JIMYHOCTH Ha
cnpasegnBoe cyaebHoe pa3bmpaTebCTBO.

IV. 3AHKJIIOYEHUE

B pesynbTate cUCTEMHOro O6GO6LLEHWA BbILIEU3NO-
*eHHoro B Hogekc agMMHUCTpaTUBHOMO CyA0Npon3Boa-
ctBa PA, No Hawemy MHEHUWIO, AOMHKHbI OblTb BHECEHDI
[OMNOJIHEHMA U/MAN N3MEHEHUSA, B pe3y/ibTaTe KOTOPbIX
nogasaemble agMUHUCTPATMBHbIMM OpraHamu WMCKU (B
TOM YMCIE M UICKM O B3bICKaHWM CYMMbI), pOPMbI 1 coaep-
¥aHMe MCKOB, CPOKM NOJAYU MCKOB, MPaBOBble NOCNes-
CTBMSA HenoAayuv MCKOB, BWUAbl paspelualolmx Aesio Mo
CyLLECTBY CYAEOHbIX aKTOB, BbIHOCUMbIX CYA0M MO UCKaM
aAMWHUCTPATMBHBIX OpraHoB, 6yayT MOABEPrHyTbl NOJ-
HOMY MPaBOBOMY PEry/IMpOBaHMIO.
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MNpo6aembl BHecypgebHoro
o6palleH1A B3bICKaHUA Ha
MMYLLECTBO

1. BBepeHue

MNpo6aema BHecyaebHOro obpalleHnsa B3bICKaHWA Ha
MMYLLECTBO AONKHWKA B APMEHWW UMEET aKTyasbHoe
3Ha4yeHune B CBA3M C TEM, YTO pa3paboTaHbl ABe KOHLen-
LMK, TaK AU MHAYe CBA3AHHbIE C 3TUMM BONPOCaMMU.

Peyb nget, Bo-nepBbiX, O NPOEKTE KoHUenuun Aamm-
HMCTPaTMBHOIO KOAEKCa, rae MpAMO YKasblBaeTCA Ha
BO3MOXHOCTb BHecyaebHOro obpalleHus B3bICKaHusA
Ha MMYLLECTBO rpamaaH v opuamieckmx amy,. CornacHo
JaHHOW KOHLenuuu, npouecc NpUHYyAUTESIbHOro obpa-
LLLeHWA B3bICKAHMA Ha UMYLLECTBO AO/IHKEH NPOUCXOAUTL
Ha OCHOBaHWW aAMUHUCTPATMBHOIO aKTa O HaJIOKEHUU
agMUHUCTpaTmBHOro wrpada. Cam agMUHUCTPATUBHBIN
aKT B 9TOM C/ly4ae CTaHOBWUTCH MUCMOJIHUTEbHBIM [JOKY-
MEHTOM A1 MIPUHYAUTENBHOIO UCNOIHEHWS CITYHOOM Cy-
[e6HbIX MPUCTaBOB.

Bo-BTOpbIX, NPOEKT KOHLENUUW pasBuTna HoTapuasib-
HOM CUCTEMbI TaKMKe npegycMaTpuvBaeT BO3MOMHOCTb
BHeCyAe6HOro o6palleHrsa B3bICKaHWA Ha MMYLLECTBO
AONKHMKA NO UCNOJTHUTENBHOM HaanMcK HoTapuyca. Co-
racHO 3TOW KOHLEeNnuuW, NpuHyauTenbHoe obpalieHue
B3bICKAHWUA Ha MMYLLECTBO CTaHET BO3MOMHbIM MO MUC-
NONHUTENbHBIM HAAMUCAM HOTapuycoB, OAHAKO TOJIbKO
Tex HOTapuyCcoB, KOTOpble YAOCTOBEPU/IM COOTBETCTBY-
IOLLYIO CAENKY CTOPOH AOrOBOPHOrO OTHOLLEHUA

JdymaeTcs, rnyboKoe u3yyeHne npobiem BHecyneo-
HOro obpalleHuA B3bICKAHMA Ha MMYLLECTBO, a TaKKe
NpoAyMaHHOE BHEApPEHWE 3TOro MHCTUTYyTa MOMKET Mo-
JIOUTENbHO MOBAMATL Ha 3(h(dEKTUBHOCTL MpPaBOBOM
cucteMbl. BmecTe ¢ Tem, cnegyet MMeTb B BUAY, HTO Npo-
61ema cBA3aHa C MHCTUTYTOM 3alimTbl NpaBa COGCTBEH-
HOCTM M NO3TOMY /II060E U3MEHEHME 3aKOHOAATENbCTBA
W MPaKTWUKM MNPaBOMOHMMAHWA B 3TOM cdepe AOMKHO
OblTb 060CHOBAHHLIM U HEOBXOAMMbIM. TaKKe Heobxo-
ANMO YyYecCTb, 4TO Npobsiema BHecyaebHOro obpatleHuns
B3bICKAHWUA Ha WMYLIECTBO ABNAETCA OO6LLENPaBOBOM
npo6nemoi. Ee He06X0ANMMO M3yyaTb KOMMAEKCHO, KaK
C TOYKM 3PEHUA rPaAAHCKOro nNpaea, Tak U C No3uLuin
KOHCTUTYLMOHHOIO Npasa, rpaxaaHCKoro npowecca, aj-
MWHUCTPaTUBHOrO Npasa, agMUMHUCTPATUBHOrO npouec-
caurT. .

' 3aBepyowmit kKadeapor rparAaHCKOro npasa W rparmAaHCKoro
npouecca NHcTUTyTa npaea n NoanMTUKKM Poccricko-ApMAHCKO-
ro/CnaBAHCKOro/ yHMBEpCUTETA, JOLEHT, KaHz. Iopua. HayK

2. BHecype6bHoe o6pauieHue
B3bICKaHUA Ha UMYLLECTBO MO
agMUHUCTPATUBHbLIM aKTaM

B Pecny6ivke ApMeHMA N0 O6BEKTUBHBIM NPUYMHAM
3arpyseHHOCTb CyA0B NOCTOAHHO pacTeT. STO CBA3aHO
TaKKe U C TeM, YTO aAMUHUCTPATUBHbIE LUTPadbl NPUHY-
AWTENBbHO B3bICKMBAIOTCA TO/IbKO B CyAe6HOM nopsgKe.
HonnyectBo HasHayeHHbIX WTpadoB pacTeT 6n1arogapsa
MCMNOJIb30BaHUIO TEXHUYECKUX CPEACTB, (PUKCUPYIOLLMX
agMUHUCTPaTMBHbIE MNpaBOHapyLUeHUA. B YaCTHOCTH,
peyb MAET O HapyLLUEHWAX NPaBU1 OPOXKHOIO ABUKEHUS.

Ana peweHna npobnemMbl 3arpyeHHOCTU CyaoB Ha
onpeaeneHHOM 3Tane pasBuUTUA Cyae6HO-NPaBoOBOM CU-
CTeMbl 6bl1 NPegyCMOTPEH UHCTUTYT NPUKA3HOro Npous-
BOACTBA, B paMKax KOTOPOro paccMaTpuBasmch onpeje-
NIeHHble Aena, B TOM YUC/e Aena, CBA3aHHble C ynnaTom
agMWHUCTPaTMBHBIX WTpacdoB.2 AHannaupysa MOpsaLoK
NPWKasHoOro NponsBoACTBa U ero apdeKTUBHOCTL C TOY-
KW 3pEeHUA OCYLLEeCTB/IEHUA MpaBOCYAMA, CTOPOHHWKMU
naev BHecyaebHoro obpalleHua B3bICKaHWA cnpaBeiin-
BO OTMEYaloT, YTO PacCMOTPEHME Aenia B NOpAaKe npu-
Ka3HOro npouv3BOACTBA HEe ABJIAETCA MONHOLEHHbIM U
9P DEKTMBHBIM CyAeOHbIM PaCCMOTPEHWEM criopa.

Mo 3TOM NpWYMHE BO3HMKAET guieMma: JIMbo OTKa-
3aTbCA OT CyAe6HOro obpalleHua B3bICKAHWA Ha UMYLLe-
CTBO W NEPEenTN K agMUHUCTPaTUBHOMY NOPAAKY, MO0
OTKasaTbCA OT NPMKA3HOro NPOM3BOACTBa, @ BOMPOCHI
0b6palleHNA B3bICKaHUA Ha MMYLLLECTBO paccMaTpmBaTh B
pamKax NoJIHOLLEHHOrO MCKOBOIO NPOM3BOACTBA.

OpHaKo, cnepyeT MMETb B BUAY, YTO NEPEXOS K UCKO-
BOMY PacCMOTPEHUIO AeN eLle 60/blue 3arpysuT cyapl U
ycyryout npobnemy. Ona adhPeKTUBHOMO peLueHns BO-
npoca HeobxoaMM cbanaHCUPOBaHHbIM NOAX04 C NpUMe-
HEHWEM 3/IEMEHTOB CUCTEM CyAebHOro M agMmMHUCTpa-
TMBHOIO B3bICKaHWA.

Y10 KacaeTcA Bonpoca 3almTbl NpaB CO6GCTBEHHNKOB,
HEeobXoAMMO OTMETUTb, YTO CUCTEMA BHECYAEOHOro 06-
palleHUsa B3bICKAHWUA TaKKe COAEPHMUT OnpepeseHHble
rapaHTum 3awuTbl Ux npas. B yactHocTH, npu HasHave-
HUW agMWHUCTPaATUBHOIO B3biCKaHWA B Buae wTpada
HapylwuTeNb B TEYEHWE OnpeaesieHHOro CpoKa Brnpase
OCMOpPUTbL AaHHOEe peLleHue B cyae. B nofo6HbIX cayyqanx
Crop paccmaTpuBaeTca B NopsAgKe MCKOBOro Npon3BOA-
CTBa M TeM caMbiM obcecrneymMBaeTcsa BblHECEHUME 06Db-
€KTMBHOro U 060CHOBaHHOro petleHus. o McteveHun
CpoKa 06¥anoBaHWA agMUHUCTPATUBHbIA aKT BCTynaeT
B CUAY W AasibHeNLee ero o6¥anoBaHue pUaNYecKu
CTaHOBUTCA HEBO3MOHbIM.

JencTBuTeNnbHO, C 3TOM TOYKM 3PEHWUA NpaBo Ha Cy-
[AEOHYI0 3alMTy CTaBUT Moj BOMPOC MpoLueaypy o6sa3a-
TeNIbHOro cyaebHoro nopsagKa obpalleHusa B3bICKaHMA Ha
nmyLlectBo. BmecTte ¢ Tem, cnesyeT yyecTb, YTo cdhepa

2 Cm. AgMUHKUCTpaTUBHO-MpoueccyanbHbii Kopgeke PA. Oduum-
aNbHbIM BeCTHUK PA, 19.12.2007, N64 (588).
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NpUMeHeHnA agMUMHUCTPaTUBHOrO WTpada cBA3aHa He
TONBKO C aAMWHUCTPATMBHBLIMW OTHOLWEHUAMWU. HHWKTO
He ocrnapuBaeT MAEK BCTYMNJEHUA aAMUHUCTPATUBHOIO
aKTa B CM/y N0 UCTEYEHMM ONpeaeIeHHOro CpoKa 1 Bo3-
MOMHOCTb €ro JajibHEMLIEro BHECYAeOHOro npuHyau-
TENbHOro MUcnosiHeHusa. OfHaKo B JaHHOM Crlyyae peyb
MAET He TOIbKO 06 aAMUHUCTPATUBHOM aKTe, HO M O Npw-
HYAWUTENIbHOM JIMLLIEHWUW NpaBa cOH6CTBEHHOCTU. TO eCcTb
npv 06palLeHnn B3bICKAHUA Ha MMYLLECTBO 3a Heynnary
wrpada agMUHUCTPATUBHbIE OTHOLLEHUA CTaJIKMBAKOTCS
C rpamgaHcKo-npaBoBbiMK. [Tpo6aem 6bl HE BO3HWUKaNO,
€C/n 6bl peyb Lina TObKO 06 aAMUHUCTPATUBHBIX OTHO-
weHusax. K npumepy, Korga Avuo nvwaeTcs BOAUTE N b-
CKMX NpaB agMWUHUCTPATUBHbLIM aKTOM W BMOC/EACTBUM,
nocne BCTYMJIEHUS B CUY, 3TOT aKT NPUHYAUTESIbHO MC-
NOJIHAETCA B a4MUHUCTPATUBHO-NPABOBOM MOPSAKeE.

Cuctema, KoTopas JONyCKaeT NpuUHyauTeslbHoe 06-
palieHue B3bICKaHUA Ha MMYLLLECTBO MCKIIOYUTENBHO Ha
OCHOBaHWM Cye6GHOro peLLeHUs, HanpaB/eHa Ha 3aLumTy
npas cob6cTBeHHUKA. ObA3aTeNbHbIN CyAebHbIN NOPASOK
CyAebHOro B3bICKaHWA ABIAETCA OAHOM M3 rapaHTui
3awmTbl cobcTBeHHOCTH. OgHaKO, paccmaTpuBas 4eso,
K npumepy, 06 agMMHUCTPATUBHOM MpaBOHAPYLUEHUN U
HasHavyeHuW WTpada, cys He paccmaTpuBaeT BOMPOCHI,
CBfl3aHHblEe C MMYLLECTBEHHbIMW OTHOLWEHUAMU. Cya B
X0fe pasbupartenbCcTBa U He NoApa3yMeBaeT, B OTHOLLE-
HMM KaKOrO KOHKPETHOrO MMYLLEeCTBa MPUHYAWUTENbHO
npeKpaTUTCA NpaBo COOGCTBEHHOCTW. 10 aTOM npuynHe
CKNagblBaeTCcA Brieyat/ieHne, YTO CypebHbI MopAdoK
0ob6pallleHnss B3bICKAHWA MO CYTW rapaHTUpyeT TOJIbKO
JIMLWb TO, YTO aAMUHUCTPATMBHOE B3bICKAHWE HAJIOKEHO
B paMKax 3aKoHa. CyaebHbIM crnop KacaeTcs TONbKO 3TUX
BOMpPOCOB. B Nogo6HbIX cayyYasax roBOpUTb O TOM, HTO Cy-
[ebHbI NOPAAOK PacCMOTPEHUSA Aena ABNAETCA rapaH-
TMeN apdEKTUBHOM 3almTbl NpaBa COOGCTBEHHOCTU, HE
NPUXoAMTCA.

BwmecTe ¢ Tem, cyae6HbIM NOpsAoK rapaHTUpPYeT 3a-
KOHHOCTb OCHOBaHWW MNPUHYAUTENBHOIO ObpaLLeHus
B3bICKaHWA. OTa YBEPEHHOCTb M AaeT COOCTBEHHUKY
OLLyLEHWE 3alUMLLEHHOCTU. HMKaKoM afMUHWUCTpaTUB-
HbIM OpraH He B COCTOSIHWW 3aMeHWTb cyaebHoe nocTa-
HOBJIEHME, B TOM YMCJI€ BbIHECEHHOE B BUAE CYAEOHOro
npvKkasa. M geno He TONbKO B NMCUXOJI0TMYECKOM acreK-
T€ OLWYLWEHNUA 3aKOHHOCTU MPUHYANTENBHOMO JINLLEHWA
npaea cobCcTBEHHOCTU. Ha camom gene cyg BbiCTynaeT B
poJiM rapaHTa 3aKOHHOCTM BCEro npolecca, cBoeobpas-
Horo ¢unbTpa. HUKakve agMMHUCTPATUBHbIE OpraHbl,
HWKaKne CUCTEMbl agMMHUCTPATMBHOIO O6HasoBaHWA
He B COCTOAHWM 3aMEHUTb CYAEOHYI0 CUCTEMY C MPUCY-
MM TONIbKO eV MEXAHM3MOM CyAeOHOIr0 KOHTPOS.

Bo MHormx ctpaHax, rae npMmMeHseTcs cMCTeMa BHe-
cypebHoro obpalleHma B3bICKaHMA, AENCTBYET KOHLenN-
LMA, COrnacHoO KOTOPOW aAMUHWUCTPATMBHO-NPaBOBOE
B3bICKaHWE B KOPHE OT/IMYaETCA OT rpaxAaHCKO-NpaBo-

BOro. “Cucrema agMMHUCTPATMBHbIX B3bICKaHWI NposB-
NAEeT CBOMCTBO OTHOCUTE/IbHO CaAMOCTOATE/IbHOM KaTero-
pvu, obycnaBMBaloLWEeN CPaBHUTEbHYIO aBTOHOMHOCTb
ee (MYHKUMOHMPOBAHWA, CTEMEHb KOTOPOM onpeaensaeT
YpOBEHb JAHHOM CUCTEMBI.”

TaKk Hanpumep, 0683aHHOCTb, BO3HMKalLWasa Bcrea-
CTBME HeynaTbl ajMUHUCTPAaTUBHOIO unpad:a, paccma-
TPpUBaETCA B KAYECTBE KOHCTUTYLIMOHHOM 0BA3aHHOCTH,
M rocyaapcTBO HauyMHaeT MpeTeHaoBaTh Ha 4acTb UMY-
WecTBa HapyLwnTeNs, paBHyl0 cymme wrpada. To ecTb,
COBEPLUMB afMUHUCTPATUBHbIM NPOCTYMNOK, 32 KOTOPbIN
npegycmaTpuBaeTca WwTpad, CyGbeKT ANWAeTCH YacTu
CBOEro MMyllecTsa. B OTHOLIEHWMM HanorosBbix 0653a-
TeNbCTB, B YAaCTHOCTU, KacaTe/lbHO Hasiora Ha uUmylle-
CTBO, AENCTBYET CXema, COr/laCHO KOTOPON MMYLLECTBO
COGCTBEHHUKA M3Ha4YasbHO, C MOMEHTa CO3[4aHus Wau
NpUOBpPETEHUA, HAXOLUTCA NOL 0BpeEMEHEHMEM B BUAE
06A3aHHOCTM COOGCTBEHHWKA MO ynaaTte COOTBETCTBYIO-
wero Hanora. To eCTb rocyiapCTBO U3HAYaIbHO NPETEH-
AYET Ha 4YacTb MMyLLLeCTBa JIl060ro COGCTBEHHMKA B pas-
Mepe Ha0roBOM CTaBKM.

3. Mpoueaypa o6palyeHUsa B3bICKaHUA Ha
MMYLLECTBO

C y4yeToM TOro, 4TO BOMPOCHI O6paLLeHUA B3bICKAHWNSA
Mo aMUHUCTPATMBHLIM WTpadam B Pecnybamke ApMeHus
paccmaTpuBalTCA aAMUHUCTPATUBHBIMW CyAamn B pam-
Kax NpuMKasHOro npousBOACTBa, CAedyeT OCTaHOBUTLCA
Ha HefoCTaTKax M NpeMmyLLeTBax 3TOro NPOM3BOACTBA.

B cootBeTcTBUM CO CT. 154 AAMUHUCTPATUBHO-MNPO-
LueccyasnbHOro Kogekca Pecnyb6ankn ApmeHus agMuHm-
CTPaTUBHbIN OpraH, HaJIoKMBLUMI WTpad, obpaliaeTca
C 3afAB/ieHWEM B Cy[ B MOpsAKe NPUKasHOro npous-
BoACTBa. HecMoTpsa Ha TO YTO B NPUKA3HOM NPOU3BOA-
CTBe OTBETHUK He y4acCTBYyeT, HEJ1Ib3A rOBOPUTb OT TOM,
4YTO MpUKa3HOE MNPOM3BOACTBO HOCUT (OPMasbHbIN
XapaKTep U NpakTUYECKU HUYEro obLero He MMeeT C
ocyulecTB/EHWEM npaBocyauA. B otnvuve ot agmu-
HUCTPaATMBHOrO NOpAAKa, rae BblHECEHHbI aAMWHMU-
CTPaTUBHbLIN aKT NOCAe BCTYNIEHUA B CUY HENOCPEA-
CTBEHHO MCMNOJIHAETCA CNYyHKOOM cyaebHbIX NPUCTaBOB,
3asABNEHNE O BbIHECEHWW CyAeOHOro npuvKkasa MOXeT
6bITb OTKNOHEHO.

CornacHo cT. 156 AGMUHMUCTPATUBHOIO KoAeKca, CYA,
OTKa3blBaeT B BbIHECEHWU CYAEeOHOro npuKasa B ABYX
c/ly4anx: eCNn UCKOBOe 3anAB/ieHWEe He COOTBETCTBYET
npeboBaHWAM KoAeKca M eC/iM COOTBETCTBYHOWMA aj-
MWHUCTPATUBHbIN aKT HE UMEET IOPULNYECKOM CUJbl MK
ABNAETCA HNUYTOHKHbIM. TO €CTb COOTBETCTBYHOLLAA NPO-
Leaypa ye urpaeT posb OnpegesieHHoro duabTpa 1 fe-
nAeTca rapaHTMen Toro, YTo He MMELUE PUANYECKOM
CWbl aAMUHUCTPATMBHbIE aKTbl HEe 6yayT NPUHYAUTE -

3 Makcumos U.B. Cuctema agMMHUCTPATMBHBIX HAKa3aHWI: MOHSA-
THe 1 NpU3HaKK, MypH. MocyaapcTeo u npaso, N4, 2005., c. 23.
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HO MCMNONHEHbI. Kpome Toro, 0TKas B BbIHECEHUM CyAEeh-
HOro NpUKasa MOMET OblTb 06KasoBaH B ANeNsALMOH-
HOM agMWHUCTPaTUBHOM Cyze.

HecmoTps Ha TO 4TO NpUKa3HOe NPOU3BOACTBO He fAB-
nAeTcA JOCTaTOYHO 3(D@EKTMBHBIM CMOCOG0M 3almThI
npaB, cam aKT HaXOXKAEHWUA aena B Cyle MOXET Noso-
HUTEIbHO NOB/IMATL HA OO BEKTUBHOCTL BCErO npoLecca.
B yacTHOCTW, AONOMHUTENBHO 06ecneymMBaeTca UHGOP-
MWPOBAHHOCTb JiMLLA O NMPUMEHEHWU B OTHOLUEHUW €ro
aAMUHWUCTPATMBHOrO WTpada, Tak Kak agMUHUCTPaTUB-
Hble orpaHbl He BCerga Ao/IHbIM 06pa3oM OMOBELLAIOT O
HanoXeHuu Wrpada. ITO 06CTOATENLCTBO TaKKe HEOb-
XOOMMO YUYMUTbIBATb OCOGEHHO B YC/IOBUSIX, KOTAA afMu-
HUCTPaTUBHO-NPaBOBaA CUCTEMA HAXOAUTCA Ha CTaauu
CTaHOBNEHMA.

4. 3aHoHopaTesIbHOe o6ecneyeHue
BO3MOM¥HOCTU 06paLLeH1sA B3bICKaHUA

PaccmaTtpuBas BO3MOMHOCTb MPUMEHEHUA CUCTEMbI
BHecyfebHoro obpalleHua B3bICKaHWsA, cnegyeT ocTa-
HOBUTbCA TaKMHKe Ha NPaBOBOM BO3MOMXHOCTU BHEAPEHUA
9TOr0 MHCTUTYTA.

B oT/iIM4Me OT MHOrMX CTpaH, rae Ha KOHCTUTYLUMOHHOM
YPOBHE M Ha YPOBHE rpamAaHCKOro saKoHogaTe/bcTBa
HET NPenATCTBUIM ANA BHEAPEHUA MHCTUTYTa BHeCyaeb-
HOro obpalleHns B3bICKaHWA,* JeNCTBylOWEE 3aKoHO4a-
TEeNbCTBO APMEHUU AOBOJIBHO HECTKO peryavpyeT aTu
BONPOCHI.

CornacHo ctatbe 31 HoHcTuTyumnm Pecny6amnkun Apme-
HWSA, COBCTBEHHWKA MOMHO JIULWUTL UMYLLIECTBA TOJIbKO
B YCTaAHOBJ/IEHHbIX 3aKOHOM C/lydasaX Ha OCHOBaHWM Cy-
AebHoro noctaHoBNeHWA. PasBuBan AaHHOE NoJIoKeHUe
B paMKax pacCMOTPEHUA BONpoca 0 KOHCTUTYLIMOHHOCTH
ctatbu 218 parpgaHcKoro Kogexkca Pecny6avkun Apme-
HW1A, HoHcTUTyumnoHHbIM Cya B CBOEM MOCTaHOBAEHUMU
oT 18.04.2006 roga 3a Homepom CLO-630 nctonkosan
cogepxarue ctatbn 31 HoHcTutyunmn PA v ykasan, 4to
3a HeBbINO/AHEHMEe 06A3aTe/IbCTB B Ka4ecTBe Mepbl OT-
BETCTBEHHOCTN COBCTBEHHOCTU MOMHO JIULWKUTL UCKJIIO-
4yuTesIbHO B cyaebHOM nopAake. MNpuyem, cornacHo Tpak-
TOBKE NyHKTa 8 BblleyKa3aHHOro NOCTaHOBAEHMA, peyb
MAET He TOJIbKO O rparKAaHCKO-NPaBOBOM, HO W aAMUHU-
CTPaTUBHOM U MHOM OTBETCTBEHHOCTH.

Hpome TOro, cnepyer y4ecTb TaK¥e COOTBETCTBYIO-
LiMe HOpPMbI rpamaacHKOro sakoHogaTesnbcTBa Pecny-
6AuKM ApmeHnsa. B yacTHOCTM, cornacHo cratbe 281
paxpaHckoro Kopekca Pecny6auvku ApmeHns, obpa-
LLleHWEe B3bICKaHWA Ha MMYLLECTBO AO/HKHMUKA BO3MOKHO
TONBbKO B ABYX C/y4asx: M60 Ha OCHOBaHMU CyaebHOro
pelueHuna, IMbo Ha OCHOBaHWW COOTBETCTBYIOLLEro A0ro-
Bopa.®

Cwm. CtaTba 14 KoHCTUTYUMM TepmaHuu.
5  OdumunancHbii BeCTHUK Pecny6avkn Apmenua. [parpaHcKui
koaekc PA. CneumanbHbiv Bbinyck. 10.08.2007.

Takvm 06pasoM, rpamaaHCKOe 3aKOHOAAaTEeNIbCTBO
ApMeEHUM He npeaycmaTpmvBaeT BO3MOKHOCTH YCTaHOB-
JIEeHMA 3aKOHOM BHeCy,e6HOro nopagKa npuHyaUTENbHO-
ro JIMLEHUA npaBa CO6CTBEHHOCTM.

Hak ye 6b110 0TMeYeHO, npobaema cygebHoro o6-
palLeHusa B3bICKAHUS Ha UMYLLECBO He ABASAETCA YUCTO
rparxgaHcKo-npasoBon. Hopma ctaTtbu [parpgaHCKoro
KOAEKca O cyaebHOM nopsgKe obpalleHua B3bICKaHWA
OTHOCUTCA K cdepe rparmaaHCKoro npouecca. TOYHO
TaK ¥e, ec/M CTaTbfl B YCTAHOB/IEHHbIX 3aKOHOM CJly-
Yyasx npegycmaTtpuBaeT BO3MOMHOCTb BHeCyAebHOro
0ob6palleHusl B3bICKAHUSA, TO 3TO TOXKE HOpMa rpamaaH-
CKO-MpoLieccyasibHOro xapaxrepa.”

BmecTe ¢ Tem, cyaebHbI NOpAAOK NPUHYANTENBHOMO
JIVWEHNs COBCTBEHHOCTM TECHO CBAI3aH C NpPo6/ieMo
rpamaaHCKo-NpaBoBOM 3aWuTbl NpaBa COOGCTBEHHO-
cTu. Mo aTon npuyMHe BHecyaebHbIM NOPAAOK NPUHY-
AWUTENbHOro o6palleHua B3bICKAHWA Ha WMMYLLECTBO
[AONIIKHMKA BO3MOMXEH TOJIbKO NOC/Ie YCTAHOBAEHUA MO-
[OGHOM BO3MOMXHOCTU B HOpMax rpamAaHCKoOro 3ako-
HoZaTenbCcTBa.

YT0 KacaeTcs BbllleyKa3aHHOro TOJIKOBaHMUA KOHCTH-
TYLMOHHOW HOpMbl HoHCTUTYUMOHHBIM Cyziom, cnepyeT
MMETb B BUAY, YTO 3aKOHoAaTenbcTo Pecny6anku Apme-
HMA NpefycMaTpUBaET BO3MOMHOCTb PELUEHUs W 3TOM
npobnewmbl. Tak, cT.68 3akoHa PA “O KOHCTUTYLMOHHOM
Cyne” npegycmaTpmBaeT BO3MOXKHOCTb NepecmoTpa pa-
Hee BbICKa3aHHOM NpaBOBOW MO3MLMK, ECIM C MOMEHTA
BbIHECEHUSA NOCTAHOB/IEHUA NPOLLIO HE MEHEE CEMM NIET
W ecav NosiBWIacb HOBOE NOHWMaHWe Npo6aembl.8

5. 3aHso4yeHue

O606was BbiLecKasaHHOe, cneayeT OTMETUTb, YTO
npo6nema BHecyaebHoro obpalleHma B3bICKaHUA ABNA-
€TCA JOBOJIbHO BaXHOM KaK C TOYKU 3PEHMA 3aLUMTbI MpaB
COBCTBEHHMKOB, TaK U C TOYKWU 3peHnsa 3dPeKTUBHOIo
(YHKLMOHMPOBAHMA CUCTEMbI aAMUHNUCTPATMUBHO-MPaBO-
BOro B3bICKaHuA. 10 3TOM npuyvHe npaBoBasA cucTema
[OMKHa obecnevnTb cbanaHCMpoBaHHbIN noaxoa B che-
pe ONTUManbHOro COOTHOLIEHWUA Ny6ANYHO-NPaBOBbIX U
YacTHOMPaBOBbIX MHTEPECOB. YTO KacaeTcA PecnybavKkm
ApmMeHuA, TO cucTemMa BHECYAe6bHOro NpUHYAUTENbHO-
ro obpalleHna B3bICKaHWA Ha UMYLLECTBO MOMET ObiTb
BHeApeHa Moc/ae COOTBETCTBYIOWMX 3aKOHOAATEbHbIX
NM3MEHEHUN.

6 B HEKOTOPbIX CTpaHax rpamjaHCKoOe 3aKOHOAATeNbCTBO Aony-
CKaeT BO3MOMHHOCTb B YCTAHOBJ/IEHHbIX 3aKOHOM CJly4asx Hecy-
fAebHoe obpallieHne B3bICKaHWA Ha MMYLLECTBO W MPUHYAUTENb-
HOE /IMLIEeHne npaBa COOCTBEHHOCTU. B yacTHoCTH, cm. cT. 237
parpaHcKoro Kogekca Poccuiickon Pepepauum

7 HommeHTapuii K pampgaHcKomy Kopekcy Poccuickon ®ege-
pauum B 3-x T., T. 1. HommeHTapui K parpgaHCcKOMy KoAeKcy
Poccuiickon dDepepaumm, yactv nepsoit/ nog pea. Aéosoi T.E.,
Ha6ankuHa A.1O., NH-T rocyaapcTea u npasa PAH. 3-e nag,, ne-
pepab. u gon., M., lOpanT-U3paT, 2006, c. 669.

8 OduunansHbii BeCTHUK Pecny6amkmu Apmenua. 2006/32 /487/,
21.06.2006.
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BwmecTte ¢ Tem, cnegyeTt nmeTb B BUAy, 4TO B Apme-
HUW MepeyeHb MMyLlecTBa GU3MYECKUX nL, Ha HKOTO-
poe He MOXET 6blTb 0OpalleHO B3bICKaHWe, A0BOJIbHO
y30K. CornacHo cT. 51 3akoHa PA “O npuHyguTeibHOM
WCMONIHEHMN CYAEOBHbIX aKTOB”, HE MOXET ObITb ObpalLe-
HO B3bICKaHMe Ha UCnosb3yemble B ObITy NpeamMeTbl 4o-
MaluHero obmuxoaa, oaeay, AEeTCKUE NPUHAANIEKHOCTH,
3a MCK/IOYEHMEM TEX BELLEN, KOTopble MpeacTaBnAalT
OnpefeneHHyo LeHHOCTb; Ha NpeaMeThl, Heo6XoAnMble
ANA NpodecCUOHaNIbHOW AEeATENIbHOCTU, €C/IU JIMLO He
JIMLLIEHO npaBa 3aHMMaTbCA OnpefesieHHbIM BUAOM fe-
ATENbHOCTU; Ha OnpefeneHHoe KOJIMYEeCTBO AOMAaLLHUX
HMBOTHbIX, €C/IN NNLLO 3aHMMAaETCA CE/IbCKOXO3ANCTBEH-
HOM AEeATENbHOCTbIO; HAa NPeaMeTbl, UCNOJIb3yeMble A
nepeaBuKEHNs WHBAIMAOB, a TaKKE Ha BELUM, CTOU-
MOCTb KOTOpPbIX He npeBbiwaeT 5.000 gpavos.®

To ecTb 3aKoHOA4ATENBECTBO APMEHUU AONYyCKaeT Npu-
HyAUTENbHOE O6palleHue B3bICKaHUA TaKKe Ha eauH-
CTBEHHOE HW/be, B KOTOPOM MNPOMKMBAET AOMKHUK. 1o
3TOM NPWYKMHE B Cy4ae BHEAPEHUSA CUCTEMbI BHECYAE0-
HOro obpatlleHus B3bICKaHWA cnefyeT npefycMoTpeTb
onpegeieHHble orpaHUyYeHus.

Bo-nepBbix, BHeCcyaebHoe npuHyauTebHOe B3blCKa-
HWME He [OMKHO pacnpoOCTPaHATLCA Ha HeABUKMMOE
MMYLLECTBO DM3MYECKOro LA WK, NO KparlHenh mepe,
Ha ¥W/ble NOMELLEHNSA, MPUHAANEKALLNE OOSTHKHUKY.

Bo-BTOpbIX, C y4€TOM TOrO, YTO B ONpegeneHHbIX che-
pax AeATenbHOCTW 3a agMMHUCTPaTUBHbIE MpaBOHapy-
LIEeHUA YCTaHOBJIEHbl [OBOJILHO BbICOKWE wWTpadHbIe
CaHKLUMK, uenecoobpasHo B 3aKOHoAATE/IbHOM MopAaKe
YyCTaHOBUTb ONpeAeNieHHbIN npeaen pasmepa WrpadHbIX
CaHKUMM ansa BHecyaebHOro obpalleHua B3blCKaHWA.
Ecnn cymma HasHadyeHHoro wrpada 6yaeTt npesbiaTb
JaHHbIM nNpegen, TO NPUHYAUTENIbHOE O6palleHue B3bl-
CKaHMA JOMKHO OCYLWECTBAATLCA UCKITIOYUTESILHO Ha OC-
HOBaHWK CyAe6HOro NOCTaHOB/IEHUA.

9  OduumnancHbii BeCTHUK Pecnybnnkn Apmenua.1998/12/45/,
15.06.1998 r.



Jiunaput JpmeaH:

Hapnexawee yBepomneHume
y4yacTBYIOLWMUX B aene vy, B
KOHTEKCTe cnpaBepJ/iuBoro
cypebHoro pasbuparenbcrTsa

|. BBEAEHUE

lNpucyTeTBue yyacTByrowmx B feae nLy B CyLe6HOM
3acefiaHmu, peaansaumna nx npasa 6biTb YC/bILLAHHBIMU
B cye npwv paBHbIX, KOHKYPEHTHbIX YC/I0BUAX — BCE 3TO
He 661710 6bI MpeAMETHbIM 6e3 Haf/1exallero Ux yBeoM-
JIEHWA O MECTe U BpeMeHU cy[ebHoro 3acefaHus. Takoe
yBEAOM/IEHNE B Ka4YecTBe CPeACTBa rapaHTUpyeT co-
6/1I04€HNE BaMHENLLIMX MPUHLUMITOB CYA0MPOU3BOACTBA
M CO3Aa€ET NMPEANOCHIIKN 419 06eCre4eHns OCyLLeCTBIe-
HWA crpaBea/IMBOro Cy4ebHoro pasbmnpare/bCcraa.

B npeacTtaBnieHHoi cTaTtbe 6y4yT pacCMOTPEHbI MPo-
6/1eMbI, BOSHMKAalOLME B CBA3M C HaA/1eXallmM yBe0M-
JIEHUEM rpu paccMmoTpeHun B Pecnybimke ApmeHuA
A€/ B rparpaHCKo-npoyeccyasbHOM ropAaKe, nosu-
yma KaccaymorHoro cyga PA, cywectsyroume Bbi30BbI
M BO3MOMHbIE 3aKOHO[ATE/IbHbIE PELIEHNA B CBA3U C
HUMU.

Il. Mpo6nembi B CBA3U C Hag/1eHaLLUM
yBegomaeHuem. O6uiee onucaHue
CyAonpou3BoacTBa

Cypn v3BelLaeT yyacTBYIOLWMX B Aefe vl U ApYyrux
Yy4YaCTHWKOB CyA0MNPOU3BOACTBA O BPEMEHM U MECTE KaK
NOAFOTOBKW K CyJOMNPOM3BOACTBY, TaK M PacCMOTPEHMUA
Aena, BbINOJIHEHUA OTAEJ/IbHbIX Npoueccya/ibHbIX p,e17|-
CTBWMI U BbI3bIBAET MX B CyA CYAEOHbIMKW MOBECTKaMM.? 13
3TOr0 CNepyeT, YTO Haa/1emallee yBeJOM/IEHUE y4acTBy-
IOLLMX B AeNe NuL, U ApYrMxX Y4aCTHUKOB CYA0MpOM3BOa-
CTBa ABNAETCA BaXHOM rapaHTWen peanvsaumu NpuH-
LMna 3aKOHHOCTU, HECOBIOAEHNE KOTOPOrO NPUBOAMT K
onpegeneHHbIM nNpaBoBbIM NOCNEeACTBUAM. B YaCTHOCTMH,
BEPAMKT BO BCEX C/yyasx MOANEHUT OTMEHE, ECU CY[,
paccMoTpen Aeno B OTCYTCTBMU OJHOMO U3 YYaCTBYIOLLMX
B HEM /1L, KOTOPOe He 6bI10 YBEAOMIEHO Ha eXallMM
06pa3om 0 BPEMEHM M MeCTe 3acefaHuA.’

MoBECTKW OTNPaBAAIOTCA y4acTBYOLWMM B Aene -

' CoBeTHUK Npepcepatens KaccaunoHHoro cyaa Pecny6anku Ap-
MeHUWSA, KaHj. opua. HayK, npenogasartenb EpesaHcroro Mocy-
[apCTBEHHOro YHUBepcuTeTa.

2 Cwm. MetpocsaH P.I"., [paxpaaHCcKoe Cy[0onpor3BOACTBO APMEHNH,
3-e nsganue, EpesaH, 2007.

8 Cwm. MoanyHKT 2 nyHKTa 2 cTatbM 228 parmaaHCKoro npouec-
cyanbHoro Kogekca PA, pampaaHCKMM npoueccyasbHbli Ko-
aekc PA npuHaTt 17.06.1998 r., OBPA 1998.09.09/20(53), no
COCTOAHMIO Ha 25.12.2012 r., gocTyneH Ha cante: www.arlis.am/
DocumentView.aspx?DoclD=75263

uam 1 uUX npeacrtasuTesiaM C TakKMM pacyeTowm, YTOObI
OHU MMENIM AOCTaTOYHOE BPeMA ANA NOArOTOBKU K Aeny
n ABKM B cygd. CnepgoBaTenbHO, HaaNeKalWmm He MOKET
CUMTaTbCA M3BELLEHWE, OTMpPaB/IEHHOE BCEro 3a OAWH
fAeHb o cyaebHoro 3acefaHus, MMGO Korga noBecTHa
nonyvyeHa 3a AeHb-ABa Ao cygebHoro 3acepaHua. [o-
L06Hble CUTYaLMM HEOAHOKPATHO NOABEPra/UCh OLEHKE
BbILLECTOALLMX CYAEOHBIX MHCTAHUMM (ANENNALMOHHBIX M
HaccaunoHHbIX CypoB) M PUKCMPOBAINCL KaK HapyLue-
HWe npaBa IMYHOCTM Ha crpaBeasiMBoe cyaebHoe pasbu-
paTenbCTBO, TaK Kak NocnefHen He 6blna npegocTasne-
Ha BO3MOXHOCTb MOAFOTOBUTLCA K ey U OpraHM3oBaTb
CBOIO 3awuTy. YyacTBylolWwue B Aene avua B nofo6HbIX
cuTyaumsax 6e3yCIOBHO He NLLIEHbI NpaBa Xxo4aTancTBo-
BaTb nepej Cygom 06 OTCpOoYKe cyaebHOro 3aceaHus,
OfHaKO HenpeacTaB/leHMe TaKOro XxoAaTancTaa camo no
cebe He MOXKET CMArYUTb PaKT HeHaA/IeKAaLLEro yBeAOM-
NeHus.

B ApMeHuM B NpoLlecce YyBEAOMIEHUS YYaCTBYHOLLMX
B Aene /UL B XO4E rparmAaHCKOro cyaonpovsBoacTBa
BO3HWKa/IM U BO3HWMKAIT MHOIMOYMC/IEHHbIE BOMPOCHI.
YCNOBHO 3TK NPOBGAEMbI MOXHO pasfenvTb Ha npobne-
Mbl 0 dopmupoBaHma HaccaunoHHbiM cygom PA nosu-
UMM OTHOCUTE/IbHO Haj/exwallero yBefoMIeHUA U MNo-
cne atoro. Nocne 2006 roga, Korga HaccauMoHHbIM cya
(aKTUYECKU Hadvan OCYLLECTBNATb peannsauuio CBOEN
dYHKUMM N0 GOPMUPOBAHUIO €AMHON CYyAEeOHOM NpaKTK-
KW, 3aKkpenneHHon KoHctuTyumern PA, 6bl10 BbIHECEHO
nopsaKa 40 cyaebHbIX aKToB, B KOTOPbIX HaccaunoHHbIM
CyZOM jaHa NpaBoBas OLeHKa NpobiemMam 1 ynyLeH1sAM,
BO3HWKAIOLMM B XO4€ HaZIeHallero yBeoMIEHUsA uL,
y4acTBYOLWMX B Aefie B NpoLecce rpamaaHCKoro cyao-
npoussoacTea.*

M3yyeHre npakTWKU NO3BONAET HAcTaMBaTb Ha TOM,
4YTO XOTA M GopMasibHaA CTOpoHa CyAebHOM NMOBECTHM
cobnopganacb cygamuv, TEM He MEHEE B COAEpHaTe b-
HOM acneKkTe MMesu MecTO MNPensTCTBWUS, Bblparkas-
Lneca B Mx HeBepHOM NpaBoOBOM BOCMNPUATUWN. EC}WI, C
OLHOM CTOPOHbI, Cyabl cobnoganv TpeboBaHWa cTaTen
78-80 1 94 lNparKgaHCKOro npoueccyasbHOro Kogekca
PA,® ¢ opyroi CTOpOHbI, COBAOAEHNE STUX NOJIOHKEHUM
NPOSABASAETCA UCKIIOUYNTENBHO C HOPManbHOM CTOPOHBI.
Cya, B HaCTHOCTH, B YCTAHOBJIEHHOM 3aKOHOM MopsAaKe
yBEAOM/IASI UCTLA WM OTBETYMKA O BPEMEHU U MecTe
cype6HOro sacepaHusa, OQHAKO He MpWHMMan [ocTa-
TOYHbIX Mep AaA TOro, 4Ttobbl CTOPOHbI MOI/IM UMETb
BO3MOXHOCTb NMPEACTaB/IEHUA CBOEW MO3ULUKN B XOAE
3acefjaHus, Hanpumep, HavyaB pacCMOTpeHUe aena C

4 YKasaHHble BepAnKTbl HaccaumoHHoro cyga PA no coctoaHuio
Ha 25.12.2012 r. JOCTYNHbI Ha caWTe www.armlaw.am.

5 CraTtbn 78-80 [NpampaHCKOro npoueccyanbHOro Kogekca PA
BKJ/IlOYEHbI B rnaey |l nog 3arnasvem “CyaebHble MOBECTKU” M
KacatoTca nopagKa oTnpasieHuA cyAebHbIX MOBECTOK, Coaep-
aHWA NomMeLLaembix B HAX CBEAEHWUI, a ctatba 94 Toro e Ho-
[leKca peryivpyeT ciyyaum, Korga HeM3BeCTHO MEeCTOHaxXomae-
HWE CTOPOHbLI-OTBETYMKA IMOO HEOOXOAUMO OOBABUTL PO3bICK
OTBETYMKA W ero UMyLLecTBsa.



56 HOHOXK 4/2013

Jiunaput JipmeaH

CyLLeCTBEHHbIM 3ano3gaHuemM.® B gpyrom cnydae cyg,
He nMeA foKasaTeNnbCTBa HafNexallero yBeaoMAeHus
CTOPOH OTHOCUTENBLHO cyaebHoro 3acegaHms (B HacTo-
Alllee BpeMA TaKOBbIM ABJIAETCA MpeacTaB/IeHHas Mno-
YTOBbIM OTAE/IEHWEM KBUTaHLMA 3a NOAMUCHIO NONY4UB-
LLIero ero iMua), TEM HE MEHEe Ha4YMHaAEeT pacCMOTpPEHME
gena.”

B Lenom MOXHO OTMETUTb, 4YTO Ha 9TOM aTane Gopmm-
POBaHWUsA MPaKTUKN NPUOPUTETHBIM ABNAETCA GOPMUPO-
BaHWe eQMHOro NoaxoAa K NpaBOBOMY PEryinpoBaHuIo,
CBA3aHHOMY C yBegoMAeHneM. Taknum o6pa3om cTaBuTCA
BOMNPOC, KaK Ha NpaKTUKe LOJ/IHKHO ObiTb OCYLECTBAEHO
yBeAOMJIEHWE JIL, Y4acTBYOLIMX B Aeie, OTHOCALLEeMCA
K TOMY WM MHOMY MpoLieccyasbHOMY AEUCTBUIO, YTOObI
OHO CYMTaIOCh HaA/1EKALLMM B KOHTEKCTE CrnpaBeg/iMBoO-
ro cyaebHoro pasbuparenbcrea?

HpaeyronbHbl KamMeHb B paspelleHne Bonpoca 6bin
3an0MeH 26 oKTAbpa 2006 roga BepguKTom Haccauu-
OHHOro cyaa.® YeegomsieHue yqacTBYHOLWMX B AeNe JnL
B COOTBETCTBMM C BYKBOM M AyXOM 3aKOHa npegnosara-
€T aKTMBHble AENCTBMA Cyda OTHOCUTEJNIbHO AHA, Yaca
M MecTa cyaebHoro sacegaHua, KOTopble AOJIHKHbI ObITb
OCYLLLECTBJ/IEHbI C UCMOIb30BAHMEM CPEACTB U CNoco6oB,
NpeayCcMOTPEHHbIX CTaTbel 78 ['paraaHCKOro npoLeccy-
anbHoro Kogekca PA. Mpu aToM, He3aBUCUMMO OT crnocoba
YBEAOMJIEHWA, 3TO YBEAOMJIEHUE LOMHKHO ObITb TaKUM,
YTOObl MMeNacb BO3MOMKHOCTb AOKasaTb daKT yBegoMm-
JIeHMA yyacTByoWwemy B gese auuy (vuam) o cygebHom
3acegaHuu.

CnepyeT OTMETUTb, YTO NpaBO y4acTBYOLWMX B aene
1L, 6bITb YBEAOM/IEHHBIMU O Yace U MecTe cyaebHoro
3acefaHuna 1 06a3aHHOCTb Cyaa Mo YBEAOMJIEHUIO HEMo-
CPefCTBEHHO CBA3aHbl C rapaHTMpoBaHHbIM HOHCTUTY-
umer PA o6WMM NPUHLMINIOM PaBEHCTBA BCEX Nepes 3a-
KOHOM U1 CNIeYIOLLMMU 13 HEMO M YCTaHOBIEHHbIMU [paK-
JaHCKWMM npoueccyanbHbiM Kogekcom PA npuHumnamu
COCTA3aTe/IbHOCTU U paBEHCTBA CTOPOH. YKasaHHble
NPUHUMMBLI B NOJIHOM O6bEME MOryT OCYLLECTBAATLCA
TONBbKO B TOM C/yyae, KOrga Karaomy M3 y4acTBYIOLLMX
B Jefne nvuy, NpepocTaBffAeTCA BO3MOMHOCTb MPUCYT-
CTBMA B CyAe6HOM 3acegaHun. MMeHHO No aToM npuym-
He yBeZJOMJIEHME YYacTBYIOLMX B Aefe JML, O AHe, Jyace
M MecTe cyaebHoro 3acegaHuaA ABNAETCA 06A3aHHOCTLIO
cyaa, HecobsilogeHWe KOTOpOro cornacHo cratbe 227
paxpaHCcKoro npoueccyanbHoro Kogekca PA asnaetca

5 Hapsaagy c gpyrummn cm. BepaukT HaccaumoHHoro cyaa PA ot
27.03.2007 roga no rpaxaaHckomy geny 3-118/KD CacyH Xaua-
TpAH npotB ApmeHa MaprapsaHa mn EpesaHCKOM Mapum, o co-
cTosHMIo Ha 25.12.2012 r. 4OCTYMHO Ha cakiTe www.armlaw.am.

7 Hapsagy c apyrumm cm. BepankT HaccaunoHHoro cypa PA ot
27.03.2008 roga no rpaxaaHckomy aeny 3-194/A, 3A0 “Ther-
aevn Xunn” npotne AHgpaHnka bapymsaHa, Ovmbi ABarsH, rno
cocTosaHMIo Ha 25.12.2012 r., OCTyrnHO Ha casite www.armlaw.
am.

8 Cwm. BepauKT HaccaumoHHoro cypa PA ot 26.10.2006 roga no
rpaxaaHckomy aeny 2-2128/A, 3A0 “ApmcBA3b 6aHK” npoTuB
Llarena BabasHa, no coctoaHnio Ha 25.12.2012 r. JOCTYrHO Ha
caite www.armlaw.am.

CYLLECTBEHHbIM HapyLUEHWEeM rparmaaHCKoro npoueccy-
a/IbHOr0 3aKOoHa.

CnepyeT TaKe OTMETMUTb, 4TO HaccauumoHHbIM cypg,
3aUKCMpOBaN HapyLUeHWe rapaHTUPOBaAHHOIO CTaTben
6 EBponerickor HoHBEHUMM O 3awmTe nNpaB M OCHOBHbIX
cB060/, YyenoBeKa npasa (ganee — HoHBeHUMA) Ha cripa-
BEA/MBOE CyAeOHOe pas3bupaTenbCTBO B C/ydae Heco-
61104eHNA TpeboBaHNA 06 yBEAOMIEHUM.

Ccbinascb Ha nosuumio ECIMY, KaccauunoHHbil cyg PA
OTMETW/, YTO HECMOTPSA Ha OTCYTCTBME B YaCTW NEPBOM
ctatbM 6 HOHBEHUMM HEMOCPEeACTBEHHOrO YyKasaHusA,
EBponeickuii cyg no npaBam 4YesioBeKa B CBOEM Mpe-
LeSEHTHOM npaBe BbIpasva MNO3ULMIO OTHOCUTEJIBHO
TOro, 4TO A0roBapuBaloLLMECs rOCyAapcTBa He TOJIbKO
[O/THHbI 3aMKCMpoBaTb MpaBO Ha CyAebHyH 3awuTy
rparaaHCKMX npae, HO U KOHKPETHbIMK AenamMu obecne-
YUTb peasbHyl0 BO3MOMXHOCTb peanmsauymn 3Toro npasa
NMyHoCTbI0.® CnefoBaTenbHO, Cyh, NEPBOM WMHCTaHLMM,
BbIHOCA BEPAMUKT B OTHOLLUEHUU npaB /inua, He cTasLllero
Y4aCTHUKOM B fAefie, He obecneynn peasbHOe yyactue
OTBETYMKA B pas3bupaTenbCcTBe Aena, MWIKB ero npas,
rapaHTUMpPOBaHHbIX cTaTber 6 HoHBeHuun. 1

30ecb CUMTAEM Hy¥HbIM OTMETWUTb, YTO npobrema
YBELLOMJIEHMA y4aCTBYIOLLMX B AeNe 1L, B ADMEHUU B TOT
e nepuop ctana npeamMeToM pacCMOTPeEHUs TaKe EB-
ponencKkMm cyoM No npasam Yenoseka (ganee — ECIY)
B 2007 rogy. Mo geny HuxorocaH u MeaKoHAH NpoTuB
Apmermn ECINY 3aduKcrposan, 4To MMeso MecTo Hapy-
weHune yactu 1 ctaTbmn 6 KoHBEHL MK, He COBMIOAEH NPUH-
LMN paBeHCTBa CTOPOH.!! MaKTbl MO yKa3aHHOMY Aeny
npmeoanain K TOMy, 4TO AI'IGHﬂﬂLLVIOHHbIVI CcyA HanpaBun
3anABUTENAM CyAeOHble MOBECTKU 3a AECATb HEN [0 Cy-
[AEe6HOro 3acepaHvsa, O4HAKO A0 MOCNEAHWX OHWU AOLLM
nocne cyaebHoro 3acegaHvsa. HecmoTpAa Ha yKasaHHOe
06CTOATENBCTBO, ANENNALMOHHBIM CyA, CO3Bas 3aceja-
HWe, Ha KOTOPOM MPUCYTCTBOBA NPEACTaBUTE b APYron
CTOPOHbI, a 3aaBUTENN oTcyTcTBOBasW.?2 ECIY Hanowm-
HWJ1, 4TO B C/lyyae, Korga cyaebHoe pasdupaTtenbCTBO
BK/Il0Y2ET NPOTMBOMO/IOHKHbIE YACTHbIE MHTEPECHI, AB/IA-

® HommeHTapuii ctatbk 6 KOHBEHUMM CM. B MyHKTE 28 peLlueHnsn
EBponefickoro cyga no npaesam 4yenoBeka oT 12.02.1985 r. no
aeny, 9024/80 COLOZZA v. ITALY, no cocToaHuio Ha 25.12.2012
r. AOCTynHO Ha canTte http://hudoc.echr.coe.int/sites/eng/pages/
search.aspx?i=001-57462.

1 YnomsaHyToe pelueHue KaccaumoHHoro cyaa PA, Gyayym nepsbim
B BOMpOCe paspeLleHns Npo6ieMbl, BOSHUKLLEN B CBA3WN C Haj-
Nealmm ysejoMneHMeM 1 GopMUpPOBaHUEM EAMHOM NPAKTUKK,
HanpaBua cyfe6HYI0 NPaKTUKY B CTOPOHY 06ecrneyeHus nosHo-
LleHHOM 1 NMpeaMEeTHON peanu3auyuy MYHOCTBIO CBOEro npasa
ObITb YC/bIWaHHLIM B CyZe no cBoemy Aeny. PeaynbTtar 6onee
YyeMm o4yeBuaeH: ¢ 2011 roaa no HacToAWMM aAeHb KaccaumoHHbIM
CYAOM He 3a(MKCMPOBaHO HapyLleHWe npasa Ha cnpaBea/MBoe
cyfebHoe pasbupaTesibCTBO MO OCHOBaHUIO HeobecnevyeHus
Haja/ierallero yBeJoOMIEH1A U, CeA0BaTesIbHO, MO 3TOMY OCHO-
BaHMWIO UM He OTMEHEH KaKOM-MB0 CyAEeOHbIN aKT.

11 Cwm. 3aknountenbHyto YacTb Bepaukta ECMY ot 06.12.2007 r.
11724/04, 13350/04 no pgeny NIKOGHOSYAN AND MELKO-
NYAN v. ARMENIA, no coctoaHuio Ha 25.12.2012 r. gocTtyn-
HO Ha canTe http://hudoc.echr.coe.int/sites/eng/pages/search.
aspx?i=001-83884.

12 Cm. TaMm e nyHKTbl 19-23.
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oweecsa OAHMM U3 MPU3HAKOB NOHATUA CNpPaBea/IMBOro
cyaebHoro pasbupartesibCTBa TPebOBaHWE O paBEHCTBE
CTOPOH MpegnoJsiaraeT, YTO KarKAoW CTOPOHE [OJIHKHA
6bITb AaHa pasyMHasA BO3MOXKHOCTb NPeACTaB/IEHNUsA CBO-
WX JOBOAOB, BK/IIOYaA A0Ka3aTeIbCTBa, B TaKUX YC10BK-
AX, KOTOPbIE HE CTaBAT €ro B CYLLECTBEHHO MeHee 6naro-
NPUATHBbIE YC/IOBUA NO CPaBHEHWUIO C MPOTUBOMOJIOKHOM
CTOpOHOM. Bbonee TOro, HeyBefOMAEHME BNACTAMM Of-
HOM U3 CTOPOH CyAebHOro paséuparenbctea ¢ TEM, YTO-
6bl emy 6blna NpegocTaBnieHa BO3MOMHOCTb OCYLLECT-
B/IEHUA NpaBa Ha NPUCYTCTBUE, MOXKET B OMNpPeENEHHbIX
cayyanax NPUBOANTb K BOSHUKHOBEHWIO BOMPOCOB B CBA3U
cyactbto 1 ctatbm 6 HoHBEHLMM.

ECINY HaxoauT TakKe, 4To ANennAuMOHHBIN cya, Npo-
BeAA cypebHoe 3acefaHWe B OTCYTCTBME 3asBUTENEW,
He NpOBEepW KaK cnefyeT, yBEAOMJIEHbI /I 3aABUTENU
Hag/aexawmm obpasom O 3acegaHuun. [MpeactaBuTenb
OTBETYMKA NPUCYTCTBOBAJ B 3acefaHuu U YCTHO MNpeg-
CTaBW/A CBOU A0OBOAbl U Pa3bACHEHWUSA, B OTHOLLEHUN KO-
TOPbIX 3aABUTEIN HE MMENN BO3SMOXHOCTM NpeacTaBUTb
cBOK Mo3uumio. OHM TaKKe HEe UMESIM BO3MOMKHOCTH
npeacTaB/ieHWUA CBOMX YCTHbIX AOBOAOB B 3alUUTY CBO-
€ro ucka. 370 ynylieHne He GblN0 UCMpaBaeHO cornac-
HO TOMy @aKTy, YTO 3afABWUTE/IM MOI/IM OMNPOTECTOBATb
BEPAMKT B HaccaumMoHHOM cyae, Tak KaK nocneaHun, B
OoT/M4Me oT ANenNIALMOHHOrO cyaa, He MPOU3BOAMT NOJI-
HOe nepecmoTpeHue no geny. M3 aToro cneayet, 4To No
06CTOATEIbCTBaM HACTOSALLErO Aena He COBNAEH NPUH-
LN paBeHCTBa CTOPOH.

Hak MOxHO 3ameTuTb, peweHua HaccauuoHHOro
cypa PA n ECIH okasanu HenocpegcTBeHHOE BAWSA-
HWe B BOMpoce ycTpaHeHus Npobsiem, BO3HUKAIOLWNX BO
BHYTPUroCcyAapCTBEHHbIX CyAax B XoAe Haja/erallero
yBEOOMJIEHUA y4aCcTBYIOWKUX B Aefe Jiil, B HYacTHOCTH,
B BONpoce GoOpMUPOBaHMA €4MHO0BPA3HOro NPaBoBOro
BocnpuATUA. C Apyrom CTOPOHbI, CiegyeT 3aMeTUTb, YTO
Cyabl, UMeA B MaKCMMasIbHOM CTEMNeHU Lesib 06ecneymTb
yyacTve nuua B cyaebHOM 3acefaHnu uav co3path ra-
paHTUIO ANA Takoro yyacTus, CTalKMBalTCA C ApYyrom
npobnemon — 3aTArMBaHWEM CPOKOB PaCCMOTPEHMA
gena.

lll. WUmerowmeca BbISOBbl U BO3MOKHOE
3aKoHopaTtesibHOe pa3peLueHne

To, 4TO B HacTosALLEe BPEMS B Cyfax ChOpMUPOBaoch
efiMHoo6pasHoe MNpPUMEHeHWe NPAaBOBbLIX MOJIOKEHWN,
peryvpyoLmx yBeJoM/IEHNE yHacTBYIOLWMX B Aee L,
M CYLLECTBEHHO YMEHbLUMIUCE Cay4yau HenpuBIeHeHWs
JIMLA K y4acTUIo B CYAEBHbIX 3acefaHusaX UK OTAe bHbIX
npoueccyasbHbIX AeNCTBUAX, elle He O03HayaeT, 4YTo B
CBSI31 C 3TMM BOMPOCOM HET NPo6aeM.

M3yyeHre cyllecTBYlOWEN MPaKTUKW MOKasbiBaeT,
4yTO 3a4acTyl0 Hagsierallee yBeAOMEHWE Yy4acTBy-
oWKUX B fenie avL obecrneyrMBaeTcs 3a CYET CPOKOB

pasbupartenbcTBa gena. OTO B 3HAYUTENLHOM Mepe
ABNsAeTCA Npo6aeMor AENCTBYIOLLEro MpaBoOBOro pe-
rYIMpOBaHUA, TaK Kak COOTBETCTBYIOLLME MOJIOKEHUA
paxpaHCKOro npoueccyanbHOro Kogexkca PA cuuta-
0T yBeAOM/IEHWE nua 06A3aTesIbHbIM, MHa4Ye roBops,
CyA, [OMKEH YAOCTOBEPUTLCA, YTO NOBECTKA NOAy4yeHa
JIMYHO NMuoM. Mexay TeM, 3a4acTyio B pa3yMHbI€ CPOKM
pasbupartenbCTBa Aefla HEBO3MOXKHO 06ecneymTb Haa-
nexauiee yBeoMAEHME LA JIMYHO, TaK KaK CTOPOHbI
Mo pasHbiM NPUYMHAM HaCcTO U3beratoT NoyYeHUs noBe-
cToK. [MonyyaeTcs, 4TO HanpaB/IeHHbIE HA HAaA/1exkallee
yBe4OMNEHNE AEUCTBUA NMPUBOAAT K HapPYLUEHUIO ApY-
rol coCTaBHOWM YacTu NpaBa Ha cnpaseginBoe cyaeb-
HOe pas3bupaTenbCTBO — NpaBa Ha PpacCMOTPEeHuWe aena
B Pa3yMHbI CPOK.

B rnaBy nog 3arnaevem “Cyne6Hble NoBeCTKU” [paK-
AaHCKOro npoueccyanbHoro Kogexkca PA nocne npuHsa-
Tna HogeKkca B 1998 rogy He BHOCMAUCH M3MEHEHWA [0
2012 ropa. Takne M3MeHeHUA Bblan 06YCNOBJIEHDBI NMPO-
rpeccom, 3adMKCUpPOBaHHbIM B pasfiMyHbiX cdepax 06-
LLLECTBEHHOM HU3HU, N UMENU LeJib AONOJIHUTESIBHO eLle
OAHMM MEXaHU3MOM 06ecneynTb Hag/exallee yBeaom-
JleHve yyacTByoLWmMX B gene auny. CopgepraHve nsmeHe-
HMA NPUBOAUT K TOMY, YTO UCTEL, B MPEACTaBNEHHOM UM
MCKOBOM 3afB/fiIeHWW, OTBETYMK B CBOEM OTBETE, a Tpe-
Tbe IMLO U 3aABUTE/Ib B CBOMX 3afABEHUAX MOryT yKa-
3aTb agpec CBOEN 3NEKTPOHHOM NOYTbI, MO KOTOPOMY OT-
npaBfieHHaA CyA0M 3/1EKTPOHHAA NOBECTKA yBEAOMIAET
WX HagnexalmMm obpasom, eCiM UMEETCA SNEKTPOHHOE
NoATBEPHAEHME Ha UX NoJTyYeHne. B

daKTUYECKN TaKOe 3aKOoHOAATE/IbHOE pPeryampo-
BaHWe CO34asio elle OAHY rapaHTuioO 06ecrneyveHusa He
TONBbKO HaA/IeKaLLero yBeOMIEHUA, HO U yBEAOM/IEHUSA
B CHaTble CPOKWU. MHOM BONpPOC, OQHAKO, YTO Ha Mpak-
TWKe TakaA dopma yBeAOMNEHMA NOYTU OTCYTCTBYET. B
9TOM acneKTe CNeayeT cuuTaTb NPOrpPeCcCUMBHON HacTo
NPUMEHAEMYIO B aAMUHUCTPATUMBHOM CyAOMpPOU3BOA-
cTBe OpPMY 3S/IEKTPOHHOrO yBegomneHua. CornacHo
perynvpoBaHuio, npegycmoTpeHHomy Hopexkcom ag-
MUHUCTPATMBHOrO cygonpomssoactea PA, ecnv agpec
y4YaCTHMKa CyAonpov3BOACTBA HE WM3BECTEH, TO Haj-
Nexauwm yBegomMaeHMeM CYMTAETCA pasMelleHne no-
BECTKM Ha oduumanbHOM UHTepHeT-canTe ny6MYHbIX
nsBeweHut Pecny6avkn Apmenua.* TlepBoe TaKoe
yBeOMJ/IEHNE B 4MWUHUCTPATMBHOM CYONPON3BOACTBE
6b1710 NnponssegeHo B mae 2011 roga v nocae aToro Ha
oduumanbHOM MHTepHeT-canTe Ny6ANYHbIX U3BELLEHNH
(www.azdarar.am) no HacToALWMK AeHb pasmeLLeHo 60-

13 CM. ctatbto 1 3axkoHa PA “O BHeceHUW pononHeHun B [Mpax-
JaHCKWM npoueccyasbHbil  KopeKe Pecny6nvku  Apmenus”
ot 22.03.2012 r., 3P-37-H, OBPA 2012.04.11/19(893), no co-
cToAHMo Ha 25.12.2012 r. gocTyneH Ha cawte www.arlis.am/
DocumentView.aspx?docid=74983.

14 Cm. YacTb 2 cTatbu 62 Hogekca agMUMHUCTPaTUBHOMO CYA0Mpo-
nssoacTea PA, OBPA 2007.12.19/64(588), no COCTOSHWIO Ha
25.12.2012 r. poctyneH Ha cavite www.arlis.am/DocumentView.
aspx?DoclD=78326.
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nee 700 yBegomneHuin.’® Cnegysa aTomy OnbITy, B NPOEK-
Te 3aKoHa PA “O BHeceHWn nameHeHu B paraaHCKui
npoueccyasbHbi KogeKkc PA”® 6binn 3adMKCUpOBaHbI
npaeuia, KOTOpble npegycMmatpuBaloT 6osee rnbkoe
peryavpoBaHve Ansa Hagnewalero yBeaoM/eHUa yya-
CTBYWOLWMX B Aene avu. Tak, npegycMmaTpuvBaeTca Co-
XpaHeHWe yBEeAOM/IEHUA He TOJIbKO Yepes3 NOCPEeACTBO
S/IEKTPOHHOM MOYTbI, HO M pasmeLleHne yBeAOMNEHUH
Ha odpuuManbHOM MHTEpHeET-canTe Ny6aMYHbIX U3BeLe-
H1N. Kpome aToro, CTOpoHa PUCKYET, HE COOBLIUB Cyay
B XOZ€e CyA0Mpon3BoACTBa 06 USMEHEHUW CBOErO MecTa
HUTENbCTBA MW MECTOHaXOMAEHUA, TaK KaK OHa byaeT
cunTaTbCA YBEAOMIEHHON Hag eallnm obpasom, XoTA
W HanpaB/ieHHas MO ee agpecy NoOBECTKa Bo3palleHa B
CyZ N0 OCHOBAHUIO, YTO AaHHOe L0 6osiee He NPOXKMU-
BaeT Mo yKa3aHHOMY afpecy.

Jymaem, 4To Npu TaKOM perysiMpoBaHuM CTaHET BO3-
MOHbIM ypaBHOBELUMBAHWE paspeLLeHUa Nnpobsiem, cBs-
3aHHbIX C OAHOW CTOPOHbI C HaA/1IealMM YBEAOMIEHM-
€M /1L, a C APYron CTOPOHbI — C PACCMOTPEHMEM AN B
pasyMHblE CPOKM.

IV. 3aknlouyeHue

BbiBoAbl NO pesynbTataM pacCMOTPEHHOrO BONpoca
NPUBOAAT K TOMY, YTO CYLLECTBEHHbIM 06PA30M YMEHb-
LUWMANCb CAyYau HeyBeAOMJIEHUA WUAW HeHaANexwallero
yBegoMNeHUA NnL, OTMEHbI cyp,e6Hb|x aHTOB MO 3TOMY
OCHOBaHMIO. DTOMYy CMOCOOCTBOBa/IM KaK cyaebHas
npaKkTuKa, chopMMPOBaBLLAACA B pe3y/ibTaTe pelleHui
HaccaunoHHoro cypa PA, TaK u nosbllieHWEe YPOBHA
NpaBoBOro BOCMNPUATUA. TemM He MeHee OCTalTCA BO-
NpocCbl, OTBET HA KOTOPblE HEBO3MOHO AaTb UCKIIOYK-
TeJIbHO MOCPeAcTBOM CyAebHbIX akToB. Heobxoaumbl
KaK HOBOe npaBOBOe peryaMpoBaHue obecneyeHus
yBEA,0MNEHNS, KOTOPOE CO3BY4YHO CYLLECTBYIOLEN AeN-
CTBUTEJILHOCTH, TaK U COBEPLUEHCTBOBAHWE NPaBOCO3-
HaHuMsA obwecTBa.

Jdymaewm, 4to B 6aunKariem 6yaylem HOBOE 3aKOHO-
JaTenbHoe peryampoBaHue, CBA3aHHOE C CyAeOHbIMU No-
BECTKaMM, OyAeT cnocob6CcTBOBaThb MOBbLILWEHWUIO addeEK-
TUBHOCTWU YBEAOMJIEHMA W MOJIHOLEHHON peanvsaunu
npasa Ha cnpaseg/iMBoe cygebHoe pa3bupaTebCTBo.

5 Cm. nogpasgen “OpraHbl cygebHon Bnactn PA” pasgena “O6b-
fABNeHus” caiTta www.azdarar.am, JOCTYMeH N0 COCTOSHUIO Ha
25.12.2012r.

6 [poeKT pocTyneH Ha canTe http://moj.am/storage/files/legal_
acts/legal_acts_5394019566_Qax_dat_26.11.2012.pdf no co-
cTofiHuIo Ha 25.12.2012T.



Upaknu HanpawsBunu:

Mpobnembl apouTpara Kak
NpaBOBOro ypery/impoBaHusa
aNlbTEpPHATUBHbIX MeXaHU3MOB
paccMoOTpeHUAs KOMMEpPUYECKUX
crnopoB Ha npumepe FPy3MHCHOMU
CUCTEMbI

Llesibto HacTosLer cTaTbm ABAETCA NpeAcTaB/ieHne
apbuTpama KaK MHCTUTYTa a/ibTePHATUBHOIO MEXaHW3-
Ma peLLeHNs KOMMEPYECKMX CIIOPOB B IPY3MHCKOM rpa-
BOBOM MpoOCTpaHCcTBe. ABTOp 3aTparvBaeT 0/I0HEHNS
3aroHa py3umn 06 apbutpare, oLeHnBas Ha OCHOBaHM1
aHasnmn3a rpy3vHCKON apbUTPaXHOM NpaKTUKKM Te npobe-
J1bl, BOCIMOJ/IHEHUE KOTOPbIX Ha 3aKOHOAATE/IbHOM YPOBHE
B 6yAyljeM JOJIHHO CTaTb MPEANOChIIKON Y lyuLLIeHS
YHKUMOHMPOBAHWSA AAHHOIO MHCTUTYTA.

PeanbHoe ¢opmupoBaHme apbutpama Hak 6ecripu-
CTPAacTHOro M CBOEBPEMEHHOI0 MexaHu3Ma paccMoTpe-
HUA criopoB 6yAEeT 9HEKTUBHON MEPOK PacCMOTPEHMA
B [py3n BO3HUKAIOLMX KOMMEPYECKUX CrIOPOB, HYTO, B
CBOIO o4epesb, AB/AETCA OCHOBOM CO34aHus B CTpaHe
a/lbTePHATUBHbBIX MEXaHU3MOB PacCMOTPEHUS CrIOPOB
4acTHOro xapaKrepa.

l. BBepeHue

ApOUTPaXK ABNAETCA aJbTEPHATMBHLIM MEXaHWU3MOM
paccMOTPEHMA CNOpOB, NOCPEACTBOM KOTOPOro CTOPOHbI
Mosly4aloT BO3MOXHOCTb PELUEHUs BO3HWKLIEN Meway
HMMW NpPaBoOBOM MNPO6GAEMbI NMOCPEACTBOM W36PaHHOMO
UMW e «KBasucyga/cygbpu, Toro xe apbutpa». B topu-
AVYECKOW OOKTPUHE ObITYyeT MHEHWE, YTO BO3HUKHOBE-
HWe apbuTpaxka npeaLecTBOBa/JO CO3J4aHUK CyaoB.?
CyuwecTBoBaHWe apbuTpama, Kak U J60ro MHCTUTY-
Ta, 3aBUCUT OT OAHO3HAYHO OMNpeAeNeHHbIX MPaBOBbIX
MPUHLMMNOB, BOKPYr KOTOPbIX HEOGXOAMMO MOHOCTHIO
chopMmMpoBaTb CamM MHCTUTYT. ApOUTPaK Kak MexaHu3m
a/lbTEePHATMBHOrO peLleHUA CNOpPoB MeX Ay NPOTUBOCTO-
ALLMMM CTOPOHAMW ABNAETCA KBA3UCYAEOHbIM MHCTUTY-
TOM, MpaBAa, COAepHallnM CBOMCTBEHHbIE apouTpamy
npoLeaypHble NpaBusa, HO OAHOBPEMEHHO ONMPaloLLUM-
CA Ha OCHOBHbIE yHAAMEHTaIbHbIE NPUHLMMbBI NPaBOCY-
avs.

OfHUM U3 HanBaKHeNLWUX TpeboBaHUA ANA UHCTUTY-
Ta N6Oro TMNa ABIAETCA Ha/IMYMe AOBEPUA, onpeaens-
IOLLEr0 OTHOLLIEHWE 06LLECTBA K KOHKPETHOMY MHCTUTYTY

' ApBokar, MicnonHutenbHbin [upekTop LieHTpa npodeccroHanb-
HOro pa3BMTUA afjBOKATOB, Y1IeH KOMUCCUM ANALLErocs pUaN-
YyecKoro obpasoBaHuAa Accoupannm agBoKaToB [py3un.

2 Uepusagae I'., MexpyHapogHbii apoutpa, T6., 2008, ¢.28.

N ABNAIOWEroCA 3KBMBAJIEHTHbIM ero 3hdeKTUBHOCTH.
AnAa npaBunbHOrO GYHKLUMOHUPOBAHMA WHCTUTYTa ap-
6uTpara BamHbIMK MPUHLMNAMU TaKMe ABAAITCA He-
3aBMCUMOCTb M HenpeaBs3AToCTb, T.e. CBOeobpasHas
npasoBas aBTOHOMUA. Hpome aToro, ciefyeTt OTMETUTb
OTKPbITOCTb W AOCTYNHOCTb apbuTpara n apobuUTpamHbIX
npoueayp AN CTOPOH, YTO nogpasymeBaeT CBOOGOAHYIO
KOMMYHWKaLMIO U YCUIMBAET AOBEPUE K UHCTUTYTY.

Ha ocHoBaHuM aHann3a 3aKoHOAATE/IbHbIX PaMOK U
NPaKTUKN UHCTUTYTa apbuTpaka cnegyeT BblAe/IUTb TpU
OCHOBHbIX NP061eMbl, TPenAaTCTBYOLWME GOPMUPOBAHUIO
apbuTpama Kak He3aBMCMMOro U ahHeKTUBHOro UHCTH-
TyTa, NOSL3YIOLWEroca BbICOKMM JOBEPUEM CPeaM yyacT-
HWKOB MPaBOOTHOLEHMN. Ha npaKTuKe 31O npobaembl
BCe elle HeaPhEeKTUBHOro yperyamposaHua GpopmMupo-
BaHWA apbuTpara (nogbop apobmuTpoBs), KBaIMpUKaLMK K
HEe3aBMCUMOCTHM apbUTPOB.

Il. MNop6op ap6uTpos u popmupoBaHUue
ap6utpaa

Peannsauma ynoMAHyTbIX Bbille MPUHLMUMNOB HEBO3-
MO¥Ha, eC/IM HET NPaBOBOro MexaHW3ma Bblbopa, dop-
MWPOBaHUA apbuTpaxa 1 nogoopa apbutpos. Ha ceroa-
HALIHWI feHb NOPAZOK M npoueaypbl cocTaBa apbuTtpa-
}a, HasHayeHuA, oTBOAA W MPEeKpaLleHWa NOJHOMOYMM
apbuTtpoB onpegeneHbl B rnase 3 (cT. 10-15) 3akoHa
Fpy3unun 06 apbuTpake (BNocnesCcTBUN 3aKOH).

CornacHo 3aKOHOAaTENbCTBY, apbuUTpaK COCTOUT U3
OOHOr0 UAM HECKOIbKUX apObWUTPOB, KOJMYECTBO W MO-
PAAOK Ha3Ha4YeHWs KOTOPbIX OnpeaenseTca CTOPOHaMM
(cT. 10 3aKkoHa). [laHHas Hopma 3aKpernJieHa TaKkxe B N.2
cT. 11 3aKoHa, cornacHo KOToOpoMy npoleaypa HasHave-
HMA apbuTtpa (apbuTpoB) M Npeacepartena apbutpara
onpegenseTcA No cornacoBaHuWio CTopoH. K Tomy e,
3aKoH npegycmaTpuBaeT OCHOBaHHbIM, Ha Halw B3rafag,
Ha NpUHLMNax cnpaBea/MBOCTM U paBHOMNPaBmsA NOPAJOK
dhopmmnpoBaHnA apbuTparka ToJIbKO B Cily4ae OTCYTCTBUA
[JOrOBOPEHHOCTU Meway CcTopoHamu. OpHOBpPEMEHHO
C 9TMM, Kamgasa CTopoHa BblGMpaeT MO O4HOMY apbwu-
TPy B c/ay4ae cosfaHua apbutparka M3 Tpex apobuTpos.
BbibpaHHble TakKMM 06pa3oMm ABa apbuTpa HasHavaloT
npeaceparens apbutpama. Ecam ogHa 13 CTOPOH He Ha-
3HavaeT apbutpa B TeyeHne 30 gHeW C MOMEHTa noJy-
4yeHua TpeboBaHMA OT MPOTMBOMOIOHKHOM CTOPOHbI MU
€C/n ABa apbutpa He goroBopATcs B TeveHne 30 gHewn
O HasHa4yeHwn TpeTbero apbuTpa, TO cya YrnoJIHOMOYEH
Ha3Ha4MTb TPeTbero apbuTpa Ha OCHOBaHWU 3aAB/IEHNA
OLHOM M3 CTOPOH B TeveHue 30 gHeN C MOMEHTa NpUHA-
TWA 3aABNEHUA B NPOM3BOACTBO (NoANyHKT a n. 3 c1.11
3aKkoHa). Ecnm e apbuTpar YKOMMJIEKTOBaH OAHWM
ap6buTpom, B Cay4ae, eCiM CTOPOHbI HE JOrOBOPATCA O
HasHayeHWn apbuTpa, TO CyA, YNOJHOMOYEH HA3HAYUTb
apbuTpa Ha OCHOBaHMW NMCbMEHHOro 3aAB/IEHNS O4HOM
M3 CTOPOH B TeueHue 30 gHel C MOMEHTa NPUHATUA 3aaB-
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NIeHna B Npom3BoAcTBO (nognyHKT 6 n.3 cT.11 3aKoHa).
Hpome aTtoro, cyg npv HasHauyeHuM apbuTtpa [OMKeH
npesycMOTPETb COrIacoBaHHbIE MEHAY CTOPOHaMM KBa-
MpUKaLMOHHbIe TpeboBaHUA C Lesbio obecnevyeHun Ha-
3HaYeHUs HE3ABUCMMOrO U GECMPUCTPACTHOIO apbuTpa.
Takum o6pasom, onpeaeneHHbliM 3aKoHOM NopAAoK dop-
MWpPOBaHUA apbuTpara onuMpaeTcs Ha paBHOMpaBue U
napuTeT CTOPOH, a B C/lyYae HeOCTUHEHUS [,OrOBOPEH-
HOCTM O Ha3HaAYeHUN TPETLENO U EAMHOJIMYHOrO apoum-
Tpa BOMPOC pellaeTca HEMTpaibHOM CTOPOHOM — CyA0M
o6LLeN IOPUCONKLMK, YTO CreayeT cuuTaTb crnpaBegv-
BbIM MEXaHU3MOM hOPMMPOBaHUA apbuTpara.

OpHaKo Ha OCHOBaHWM aHan3a NPaKTUKKU CTaHOBUT-
Csl O4YEBMAHbIM, 4TO B aBCOMOTHOM GONBLUIMHCTBE CAy-
4yaeB CTOPOHblI He npuberawT K cbanaHCUMPOBaHHOMY
nopAgKky GopMMpOBaHMA onpeaeneHHOro 3aKoHoM ap-
6uTpama, JoroBapmaasch 0 Apyrux npoueaypax dopmu-
poBaHUA apbuTpama, 4To MOKET NPUBECTU K HEPABHOMY
pacnpegesieHno MHTEPECOB OAHOM U3 CTOPOH. «[lo6po-
BOJIbHaA» [OFOBOPEHHOCTb O TAKUX HEPaBHbIX YC/0BU-
AIX CTOPOH OCTaB/IIET MHOrO BOMPOCUTEJIbHbIX 3HAKOB
C TOYKM 3pEHMA CBOBOAHOMO BOJIEU3BABAEHUA CTOPOH.
CyuwecTtByeT 060CHOBaHHOE NPEANOJIOKEHNE, YTO Kpe-
AWTOpbI (3aMMofepiaTeniM, KpeauTHble OpraHu3aumu
W npoyee) 3710ynoTpebaaloT AOMUHUPYIOWMM Ha PbIHKE
MONOKEHNEM, HaBA3bIBAs KOHTPaAreHTam KOHKPETHbIN
NMOCTOAHHO AEWCTBYIOLWMIA apbuTpar W NopagoK dop-
MWPOBaHWS apbUTPOB, OMPEAEeNeHHbIM MOOKEHUEM
NMOCTOAHHO AENCTBYIOWEro apouTpara. B 601blMHCTBE
c/lyqaeB MOCTOSAAHHO AENCTBYHOWMX apbuTparker pac-
CMOTPEHUE NPOUCXOAUT NOCPELCTBOM OHOrO apbuTpa
(C uenbto yaelleBneHUs apOUTPaKHOro NPOM3BOACTBA),
M36MpPaeMoro U HasHa4YaemMoro camMmuMm npeacepartenem
apbuTpaxa 13 cnucka apbmuTpoB NOCTOAHHO AENCTBYIO-
Lero apéuTpara.

Bonpeku cyuiecTBylowen npaktuke geduuura, CTO-
poHa MMEHHO MOTOMY W [O/KHA BbIOMpaTb anbTepHa-
TUBHbIE OT CyAa NyTW PeLUeHus], NMOCKOJIbKY OHa UMeeT
60/ibllie NpaB B apbuUTparHbIX Npoueaypax, Yem B cyae.
OcHoBHbIM NpaBoOM 34€eCb ABAAETCA cCBO60OAa BbibOpa ap-
6utpa. CTopoHa umeeT npu BblIGope apbuTpa npaso Ha
nposiBNeHue fosepua. M aTo ABNAETCA HanBarKHEWLIMM
daKTOpOM ANA BOCNPUATUA cripaBegamBocTU. UHTepe-
CeH W 3anafHbli ONbIT, KOraa apouTpam KaK MHCTUTYT
HacYMTbIBAET CTONETHUSA U Fle HACTONBbKO Pa3BuUT haKTop
[l0BepwsA, 4TO 3TO 06YCIOBNEHO JOOPLIM UMEHEM U peny-
Taumen caMoro KOHKpeTHOro apouTpaxa. Y Hac e, rae
ceiyac BoobLe hopMUpYeTCA AaHHbIA UHCTUTYT, UMEH-
HO ap6uUTpPbl B GOJIbLLEN CTENEHW JOJIKHbI CbirPaTh r1as-
HYIO pO/ib B pa3BUTUN JOBEPUSA, YEM apbuTpamu. Ecam
6yaeT chopmupoBaH KOpPMyC aBTOPUTETHbIX apbuUTpoB,
NO/Ib3YIOLLMICA BbICOKUM A0BEpUEM 06LLeCTBa, TO npa-
BU/IbHOE DOPMUPOBAHNE KOHKPETHbIX apbuUTpamen ¢ 1x
y4YacTUEeM CTaHET BMOJIHE peaslbHbIM.

ApOUTpaX fABNSAETCA YaCTHOM CTPYKTypon K 6osnee
aBTOHOMHbIM, YeM ML (1ua), HenoCcpeacTBEHHO NpwU-
HUMatowue peweHnsa. ApbuTpbl, NpeacTaBaAwLwWmMe CBA-
3aHHbIX C HUMMW JIL, ABAAIOTCA YJeHaMu apouTpama.
JoroBop odopmaAeTca ¢ HUMW OT UMEHU apbuTpara.
Ecnn noaBATCA pelleHus, NpoTuBopeYvallmMe NONUTUKE
apbuTpaxa, To TaKOM apbuUTp BCKOPe ocTaHeTcA 6e3 Jo-
roBopa v BCAeACTBME 3TOM0 HE CMOXET CTaTb apoUTPOM
KOHKpeTHOro apbutpaxa. Ecnn apbutp 6yaet Hesasu-
CUMbIM OT apbuTpara 1 TOJIbKO CTOpOHAa ByAeT YNOJIHO-
MOYeHa B ero Bblbope, TO aBTOMaTUYECKU BOSHUKHET UH-
CTUTYT apOBUTPOB, CMOCOBHbIN OKa3sblBaTb KOHKYPEHLMIO
Svuam, CylecTBOBaHWE KOTOPbIX onpeaenfeT CTeneHb
nUX gosepus.

lll. HesaBUCMMOCTb apbuTpama U KOHP/IUKT
MHTepecoB

BamHeNwnm ¢hakTopoM HEe3aBMCUMMOCTM MHCTUTYTA
apbuTpama ABnAeTcA NpefoTBpalleHe KOHQIMKTA UH-
TepecoB. Ha npakTuKe 4acTbl c/lydau, Korga apouTpamm
He B COCTOSIHWM NPefoTBPaTUTh KOH(JIMKT MHTEPECOB.
Hanpwumep, 4acTb NOCTOAHHO AEUCTBYIOLLMX apbUTpaen
HaxoguTcA B nocpencTtBeHHOM UM HenocpeaCTBEHHOM
BNafeHUM KPEOUTHbIX YHPEHAEHUA U/MAU CBA3AHHbIX C
HMMKM Ml Kpome aToro, YacTbl ciyyam, Korga napTtHe-
pamMu NOCTOAHHO AENCTBYIOLMX apbUTpaen ABNAOTCSA
1ua, B TOM YMcC/ie NPEACTaBUTENN IOPUAUYECKUX DUPM,
OLHOBPEMEHHO OKa3sblBatoLLMe afjBOKATCKME YCyr1 TeM
KPEAWUTHBIM YUYpEHAEHUAM, 3anMOAepHaTeNnaM, Crnopsbl
KOTOpPbIX paccmaTpvBaloTCsA NMOCPEACTBOM HaXOAALMX-
CAl B UX BNnaeHun apoutpaxen. Hanmuo Knaccmyeckui
KOHQJIMKT MHTEPECOB, NPAMO He 3arpeLleHHbIM Ha 3aKo-
HOZAaTeIbHOM YPOBHE.

Cnyyan KOHMIMKTA MHTEPECOB GpocaloTcA B rnasa
npy aHanuse cyaebHor npaxkTuku. Hanpumep, Tounmc-
CKMIM ANennsaunoHHbIN CyA OTKasan CTOPOHE B Npu3Ha-
HWUM M UCNOSIHEHUM apOUTPAKHOIO peLleHns BBUAY Haau-
4nA KOHPMKTa MHTepecoB.®

Cyn nocuvTan KOHMJIMKTOM MHTEPECOB TO 06GCTOS-
Te/Ib,CTBO, YTO COOGCTBEHHWKOM 67% YCTaBHOrO Kanwu-

3 Cwm. Pewenune Téunmcckoro AnennsumoHHoro cyga ot 20.07.
2011 no geny Ne26/2130-11: «[Manata pasbACHAET, YTO HU [paK-
JaHCKo-npoueccyanbHbi KogeKe py3un n H1 3akoH Mpy3nu 06
apbuTpare He cogepmar 3aKOHHOM AePUHULMKM NYGAUYHOrO Mo-
pAAKa, TEM HE MeHee, CXOAA U3 JIOTMYECKOro aHasIn3a HoOpMbl,
apbuTparHoe peLLeHUE, CYLLLECTBEHHO YLLIEeMISIoLLEeE NPpoLieccy-
a/ibHble MpaBa CTOPOH Ha PaccMOTPeEHWE fefla HE3aBUCKMbIM U
6ecnpucTpacTHbIM CYA,0M, MPOTUBOPEYUT NMYGJIMYHOMY MOPAZKY.
ApbuTtp 6ecnpucTpacTeH, eciM HeT KaKoro-nmbo obecToATenb-
CTBa, MOBJEKLWEro 060CHOBAHHOE MOAO3PEHME OTHOCUTESIbHO
npeaB3ATOCTM apbUTpa, HECMOTPS Ha TO, CyLLECTBOBAJIO /1 ap-
OUTparHOe cornaweHne 06 apouTpe uam apbutpae. Moatomy
Manarta cunTaeT, 4TO B paccMaTpMBaeMoM Cilyyae HasBaHHbIN
Bbllwe aKT BbI3biBaeT 060CHOBaHHOE MOAO3peHMe B Hecnpu-
CTpPacTHOCTK ap6uTpa, 4YTO, B CBOIO O4epeAb, BAMUAET Ha OCHOB-
HOM NPUHLMN pPaBHOMEPHOM 3awuTbl npaB cTOpoH. CooTBeT-
CTBEHHO, HapyLLUEHNe NPOoLECCYasibHbIX HOPM, UMEIOLLLEE MECTO
Nnpy PaccMOTPEHWU JaHHOro Aena, cnefyeT npusHatb NpoTuB
ny6nw+Horo nopaaKa B COOTBETCTBUM C KOHTEKCTOM NOANYyHKTa
6.a cT. 45 3akoHa 'py3nu 06 apbuTpare».
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Tana PUAMYECKOrO NiMLa, UMEILLEro apOuTparKHyto
npeteHsuio, U 16,65% ycTaBHOro KanuTtasa paccma-
TpUBAIKOLWEro CMoOp MOCTOAHHO [AENCTBYIOLWEro apou-
Tpaxa 6b110 OAHO U TO e Anuo. B gaHHOM pelleHun
AnennauuoHHbIM cya yKasan, 4yto «n. 1 cT. 45 3aKoHa
py3nu 06 apbuTpame npeanucbiBaeT NPUYNHbLI OTKa3a
B MPU3HAHUU W UCMOJHEHUU apPOUTPAKHOIO PEeLLEeHUA.
MopnyHKTOM 6.6. JAHHOM CTaTbW CTOPOHE OTKAa3biBaET-
CAl B NPU3HaHUWN apOUTParKHOro peLLeHUs, eC/iv AaHHoe
peweHre NpoTUBOPEYUT NyBAMYHOMY NOpAAKYy». B Tom
e peLleHun cya pasbacHUA: «HecMoTpA Ha TO, YTO HU
IpaxpaHcKo-npoueccyanbHbii Hogeke pysun v HU
3akoH 'pysuu 06 apbuTpare He coaepraT 3aKOHHOM
AeduHULMM NyBANMYHOrO NopAAKa», UCXO4A U3 JIorude-
CKOro aHasM3a HOpMbl, apbUTParKHOE peLleHue, cylue-
CTBEHHO yLeMIALLee NpoLeccyasbHble NpaBa CTOPOH
Ha paccMOTpeHUe fena He3aBMCHUMbIM U 6ecnpucTpacT-
HbIM CyZIOM, NPOTUBOPEYUT Ny6AUYHOMY NopAaKy. Ap-
6UTp 6ecnpucTpacTeH, eCc/in HET KaKoro-nMbéo ob6cCTo-
ATEeNbCTBA, Bbi3BaBLIEro 0OGOCHOBaHHOE MOAO3PEHUE
OTHOCUTE/IbHO MPEAB3ATOCTM apbuTpa, HECMOTPA Ha
TO, CYLLECTBOBAJIO /I apOUTparKHOe cornatleHue o6 ap-
6uTpe nnun apbutpaxe. MNoatomy Nanara cymTaeT, 4TO B
paccmaTpuBaeMoM C/lyvae Ha3BaHHbIM Bbille daKT Bbl-
3blBaeT 060CHOBaHHOE NOA03peHME B 6eCnpUcTpacTHO-
CTW apbuTpa, 4TO, B CBOIO O4EpPeb, BIMAET HA OCHOBHOM
NPUHLMN paBHOMEPHOM 3aLmThbl NpaB CTOpoH. CooTBeT-
CTBEHHO, HapylleHune npoueccyasibHbIX HOPM, UMERLLMX
MeCTO NpW pacCMOTPEHUN AaHHOro Aena, cnegyet npu-
3HaTb NPOTMB My6INMYHOro NOpsAKa B COOTBETCTBUU C
KOHTEKCTOM nojnyHKTa 6.a cT. 45 3aKkoHa [py3suun 06
apouTparxe.

MoasTomy, aHanM3upysa HasBaHHOE Bblle cyaebHoe
peLleHne, CTaHOBUTCA O4EBUAHBIM, YTO HEAOMYCTUMOCTb
KOH(M/IMKTA MHTEPECOB HE 3aKpensieHa HeNnoCpeaCTBEH-
HO M NOAPOGHO B 3aKOHOAATENbCTBE, YTO CAeayeT npu-
3HaTb npob6esiom. OgHaKo cygebHan npakTuKa paccma-
TpuBaeT AaHHOe O6CTOATE/IbCTBO KaK HapylueHuwe ny-
6/M4YHOro NopAaKa.

34ecb e cnepgyeT OTMETUTD, YTO, B OT/IMYME OT yno-
MAHYTOrO BbllLe KOHKPETHOrO Ae/a, Ha NPaKTUKe OYeHb
CJIO¥HO YCTaHOBUTb (aKT B3aMMOCBA3M MeXay CTOpO-
Hamu 1 apbuTparmamm 1, COOTBETCTBEHHO, HAJIMYMNA KOH-
dnunKTa MHTEpecoB. KaK yre 0TMeYanoch Bhille, KpeauT-
Hble YYPEXAEHMA N UMEIOLLIME OMUHUPYIOLLYIO NO3ULMIO
Ha pblHKE OpraHuM3auvn UCMNONL3YIT MNPU YYPEHAEHUU
apbuTpaxa danbluvBbiX BragesbLEB U, B OTAE/bHbIX
c/yyasx, 3apervcTpupoBaHHble B OQLIOPHbLIX 30Hax
KOMMaHWKW, OKOHYaTE/IbHbIX 6eHeduLMapHbIX COBCTBEH-
HWKOB (ultimate beneficial owner) KOTOpPbIX HEBO3MOXHO
ycTaHoBWUTb. COOTBETCTBEHHO, CyLIECTBYeT npaBoBas
BO3MOHOCTb, 4YTOObl 3aTPOHYTOE SIMLO Yy4peansio CBsA-
3aHHbIA C HUM MOCTOAHHO AEWCTBYIOLWMIM apbuTpaK M
TaMm e paccmaTpusasio CBOM CNopbl.

Mpo61emMHbIM OCTaeTcs TaKHe BOMpOC CTerNeHn B3a-
MMOOTHOLLEHUI MEXAY MNOCTOAHHO [AEeNCTBYIOLMMHU
apouTparaMmmM M KOHKPEeTHbIMW apbuTpamu. Kamgbin
MOCTOAHHO AENCTBYIOLLUIA apOuUTpar ABNAETCA HE3aBU-
CUMbIM CYGBHEKTOM-MpPEeANpPUHUMATENIEM, KOTOPbIM cam
dopmMUpyeT nepedeHb apbuTpoB. ApOUTPbLI ABAAKOTCS
yfeHaMu apbuTpara, KoTopble ABAATCS IMLAMU, UMe-
IOLLMMU OTHOLLEHME K MOCNeAHEMY, TaK KaKk OHU n3bu-
palTcA PyKOBOACTBOM apbutpama. COOTBETCTBEHHO,
€C/I1 CYLLECTBYIOT peLUeHNs, NPOTUBOpeYaLLme NOAUTH-
Ke apbuTpama, TO BO3HMKAET 60bLUION PUCK TOrO, Y4TO
Takon apbuTp ByAeT BblYEPKHYT U3 CMUCKa apbUTpOB.
A cuuTalo, YTO B JAHHOM c/lyyae CnefyeT yuuTbiBaTb
Hamy4LWnin MeXayHapoaHbIA ONbIT OTHOCUTE/IbHO YeT-
KOro pasrpaHuyYeHua KOMMEeTEeHUUN Mexay apbutpamu
M apbuTpaxamm 1 Co3haHuA rapaHTUii HE3aBUCHMMOCTH
apbuTpoB.

JaHHoe 06CcTOATENLCTBO HyMHAaeTCA B HOBOM perna-
MeHTaLuW Ha 3aKOHOAATE/IbHOM YPOBHE, MOCKOJIbKY ap-
6UTP JOHKEH ObiTb aBGCONMOTHO HE3ABUCUM OT MOCTOAH-
HO LEeMCTBYIOLLEro apbutpama, Bblbop KOTOPOro MOMXeT
NpUHaA/eXaTb UCKIOYMTENBHO CTOPOHE.

Hpome aToro, mMbl cuntaem, 4TO AnA npepoTspalle-
HMA KOHDIMKTA MHTEPECOB MEXAHU3M ClieflyeT yperyam-
poBaTb Ha 3aKoHoAaTe/IbHOM YPOBHE, B TOM YUC/IE MpU
onpefeneHnn OpraHn3aLnoHHO-NPaBoBOM HOpPMbl No-
CTOAHHO AENCTBYIOLMX apOUTparKel ¢ LeNblo BBEAEHHUA
OMNpeAeneHHbIX OrpaHUYeHnn gasa yuypeagutenem m obe-
crneyYeHns He3aBUCUMOCTU apOUTPOB.

IV. KBanudurauua ap6uTpos

Pewatowee 3HaveHne ansa obecneyeHus AoBepuA K
ap6utpamam (apbutpam) MMeeT nx KBanaudburKaumsa, Ko-
TOpaA TaKie He yperyanpoBaHa 3aKOoHOAATe/IbCTBOM.
AHanun3 noKasbIiBaeT, YTO OCHOBHbIE HAPYLLEHWA ABNAIOT-
CAl UMEHHO CNEeACTBMEM KBaIMMDUKALMM.

Mpun npoBepKe 3aKkoHa Mpy3unn 06 apbuTpame oKasa-
JI0Cb, 4TO OT apGUTPa He TPebyeTcA B COOTBETCTBMM C 3a-
KOHOAATE/IbCTBOM NMPW PACCMOTPEHUWN CMIOPOB Ha/MuMe
KaKMX-nMbo 0b6a3aTesibHbIX NPOPECCUOHANBHBIX 3HAHWM
WJIM HaBbIKOB.

CtatbA 2 pgaHHOro 3aKoHa KacaeTcs MCMoJib30BaH-
HbIX B HEM TEPMMHOB WM MOHATUNA. OfHAKO TONIKOBaHWE
TEpMUHA «apOUTP» He PUKCUMPYETCA B JAHHOW CTaTbe.
COOTBETCTBEHHO, JIOFMYHO, YTO 3aKOH He perynvpyet
npegbaBneHne apbuTpam HeoH6XOAMMOCTH Ha/IMYMA Ka-
KUX-IMOO KBa/IMDUKALMOHHBIX TPEOGOBaHUA U/MAKN MPO-
heccroHaIbHOro OMbiTa. 34eCb HE MOMET ObITb U PEYUn O
Ha/IM4YMK KaKMX-IMGO IMYHBIX CBOMCTB Yy apouTpa, Tpeb6o-
BaHMA KaKMUX-TMB0 NpesnochIIoK.

CnepyeT 0oTMETUTD, 4TO CT. 16 3aKoHa Npy3um 06 ap-
OUTpaxe perynmpyeTt «KOMMNeTeHUMo apobutpaxa». Og-
HaKo, UCXOAS M3 COAEPIKaHWs JaHHOW CTaTbM, AaHHan
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HOpMa peryMpyeT NoJHOMOYMUA BCErO JIMLb apbuTparka
(OTHOCUTENBHO OAHOCTOPOHHEro TONKOBAHWUA TEpPMMHA
«KOMMETEHLMSA»), @ HE KOMMETEHLMIO OTHOCUTEJIBHO KBa-
nnduKaumun.

COOTBETCTBEHHO, Y4MTbIBaA MEPEYUCNEHHbIE BbILIE
06CTOATENbCTBA, CTAHOBUTCA ACHO, YTO AEWCTBYIOLLMN
3aKoHoZaTesNbHbIM aKT He peryavpyeT npeabsaBieHue
apbuTpy Kaknx-nmbo cBA3aHHbIX C KBaMduKalmen Tpe-
60BaHWM, 4YTO C/leayeT cYUTaTb O4HMM M3 NPOOENOB Aei-
CTBYylOLLEro 3aKoHa.

C uenblo BOCMOSIHEHMSA CYLLECTBYIOWEro B 3aKoHe
3aKoHoAaTeNIbHOro npobena cHuTaem HeoH6XoANMbIM 3a-
KpenneHue B 3aKOHe KOHKPETHbIX TPEGOBaHWM, KOTOPbIE
[ONKEH yAOBNETBOPATL apoUTP.

Onpepenexuve npeaenoB npodecCUoHaIbHOM KoMMNe-
TEHLMM BbIOpaHHbIX apObUTPOB UMEET OrPOMHOE NPaKTH-
yecKoe 3HaveHwue. [MpouenypHble HIAHCbI apbuTpa-
HOro paccMOTPEHUA MOTryT MOBAMATL HAa OKOHYaTESIb-
Hoe pelleHue.* [loaToMy Ha 3aKOHOAATE/IbHOM YPOBHE
onpegeneHbl cneumasnbHble HOPMbl KBaiuduKaumm ap-
6UTpPOB.

CnpaBegnmBbie 1 6ecrnpucTpacTHble aencTeumA (to act
fairly and impartially) AaBnATCA OAHOM M3 rnaBHEMLWIKMX
06A3aHHOCTEN apbuTpara, 3aKpPenIeHHOM B aHr/iocakx-
COHCKOM apbuTpaxHOM 3aKoHogaTenbcTBe. CooTBET-
CTBEHHO, [aHHbIM NPUWHUMN ABNAETCA 006A3aTesIbHbIM,
4yTOObI KBanudmKauua apbutpos oTeevana onpeaeseH-
HbIM KBa/JMMUKALMOHHBIM TPEOOBaHMAM, YTO MOMET
cTaTh oN1A CTOPOH MPEeAnoChbIIKOM NPOoheCCHOHaNIBHOro
pPacCMOTPEHMA UX MPETEH3UI.

JlaHHoe 06CTOATENbCTBO, YTO TO/bKO apObuTpbl, a
He apOuTparHble WHCTUTYTbl MMEKT 3JKCK/IO3MBHOE
NOJIHOMOYME MPUHATUA apOUTPAKHOIO PELUEHUA, NPU-
obpeTaeT elwé 6onbluee 3Ha4YeHMe.® COOTBETCTBEHHO,
eweé 6osbluee 3HAYEHUE UMEET onpepesieHUe KBaau-
dvKaumm Kamgporo apbutpa, MOCKO/IbKY BMOJHE pe-
anbHa BEPOATHOCTb TOro, YTO AENI0 paccMaTpuBaeTcA
MMEIOLLMM XOPOLLYIO penyTaunito apouTpamHbIM yype-
}IOEHWEeM, a caM paccMaTpuBarLmMii geno apouTp He
yA0BNeTBOpAET NpodecCcUOoHaNbHbBIX U JIMYHbIX TPeb6o-
BaHWM.

Ap6UTpbI NpeacTaBAAT CO60M OCHOBHbIX Y4aCTHU-
KOB apbuTpaxHoro pasduparesibcTea. MMEHHO OT HUX U
3aBUCUT CTEMEHb BeAeHWA apoUTparKHOro paccmoTpe-
HWA W MPUHATUE OKOHYaTENIbHOro pelueHus. MNoaTomy
OY€Hb MHOrO€ 3aBUCUT OT KBaJIMMKaL MK apbuTpoB, NX
[leN0BbIX U JIMYHbIX CBOMCTB, OT YyBCTBA OTBETCTBEHHO-
cTn. [Jo apbuTpaxHoro pasbuparenscrTea npegnonara-
€TCsl, YTO CTOPOHbI ONKHbI JOFOBOPUTLCH HE TONIBKO O
KOJIM4ecTBe apObUTPOB C LEe/blo pacCMOTPEHUA cnopa,
HO M O NPOdEeCCHOHaNbHBIX U AEN0BbIX CBOMCTBAX ap-
6UTpPOB.

Lepugaase I'., MexpayHapopaHbIi apbuTpak, T6., 2008, c. 282.
5 LUepusagae I'., MexayHapogHbi apbuTpa, T6., 2008, c. 283.

Moabop apbuTpoB UrpaeT peLuaroLLyo posb B ycnewl-
HOM WM ©Ee3yCMNelHOM 3aBepLUEHUN apOUTPaKHOro
npouecca. CoOTBETCTBEHHO, HEOOXOAUMO YTOYHUTL TE
KpUTEPUW, KOTOPbIE MOTYT GbITb MPU3HAHbI NMPUEMIEMbI-
Mn. Kpome 3Toro, o4eHb BarmHO, KAK UMEHHO U B KaKOM
06BbeEMEe HEOBXOAUMO OCYLLECTBUTL AeTasbHbIM NoA60op U
NPOBEPKY HasHayaembIx apoUTpamMmM KaHanaaToB, B TOM
yncne onpeaesieHne B NpoLuecce nogoopa NnogobHbIX ap-
OGUTPOB HE3ABUCMMOCTHU M BECMIPUCTPACTHOCTM.®

COOTBETCTBEHHO, B BWAE PEKOMEHAALMM, Ha HaL
B3r/if4, C LENbI0 BOCMO/IHEHMA CYLLECTBYIOLLErNO0 3aKo-
HoZaTeIbHOro NpoGena caeayeT BHECTU ONpeAeseHHble
nonpaeKu 1 AONOSHEHWA B 3aKOH ['py3nmn 06 apbuTpae,
yCTaHOBWB /151 apbUTPOB cnegyrowme KBaamduKaumoH-
Hble TpeboBaHuA:

a. apouTp AOHKEH UMETb OMbIT NMPaKTUYECKOW Jes-

TENbHOCTH;

6. apOUTP [OMHEH UMETb ONpPefeNieHHbIe TeopeTUYe-
CKWe W cneuuanbHble 3HaHWs No NpeaMeTy crnopa;

B. apOUTP JO/KEH XapaKTepM3oBaTbCA HE3aBUCHMMO-
CTbtO, BECNPUCTPACTHOCTBLIO U BbICOKOM CTEMEHBIO
Josepws;

r. apouTp AOMKEH MMETb TaKWe JIMYHble CBOWMCTBA,
KaK roTOBHOCTb K AManory, KoaaermaabHoCTb, Cno-
COBHOCTb CMOKOMHOro pacCMOTPEHMA U OLEHKM, a
TaK¥e CNOCOGHOCTb K MOHMMAaHUIO NII0AEN;

4. 3HaHWe A3bIKOB;

€. 3HaHWe Tol cdepbl GU3HECA N SKOHOMMKU, B KOTO-
POV CTOPOHbI OCYLLECTBAIT CBOK AEATE/IbHOCTb;

. JOCTAaTOYHOE BpEMA AJ1IA pacCMOTPeHua Jena v
NPUHATUA peLLeHns;

3. apbuTpamu, Kaxk NpaBwIo0, paboTatoT PUCTbI, B OC-
HOBHOM, a/iIBOKaTbl, HA KOTOPbLIX MPWU OCYyLLecTBe-
HUM AaHHOM AeATEeNIbHOCTU [OJTIHHbI pacnpocTtpa-
HATBCA HOPMbl a4BOKATCKOMN 3TUKM.

MpeabaBneHve KBaMUKALMOHHBIX TPEGOBAHUA K
apbuTpam HeEO6X0AMMO AJ1A eLle O0bLIErO YAYHLIEHNA U
YyCOBEPLUEHCTBOBaHMA AEUCTBYIOWEro 3aKoHa, a TaKke
NPesasioEHNs rparaaHCKoMy obliecTBy 60/iee Kaye-
CTBEHHOro ap6uTpaKHOro NpoM3BOACTBA.

V. O6wui aHanus cyae6Hoi NpakTUKK

06wt 0630p cyaebHoM NpakTUKK Touamccroro n Ky-
TauCCKOro aneAuMOHHbIX CYZ0B B AieNie NPU3HaHuA U
MCMNOJIHEHUA apOUTParKHbIX PELLEHNN U }anob Ha OTMEHY
pELLUEHWI BbIAABIAET MHTEPECHYIO TEHAEHLMIO.

CornacHo aHanuay nHhopMaLuM CyLLeCTBYIOWEN Cy-
[e6HOM MpaKTWKKW, aneIALMOHHbIE CYAbl YCTaHOBWAU
CcyaebHylo NMpaKTUKY, COrnacHO KOTOpoW apbuTparkHas
OroBOpKa COOTBETCTBYET 3aKOHY /ML B TOM CJly4ae,
KOraa no AOroBOPEHHOCTM CTOPOH ONpefeneH KOHKpeT-
HbIM apOUTP (NOCTOAHHO AENCTBYOLWNIA apouTpak). Mpu

8 Wegen,Gerhard, Choosing Arbitrators, 2004, p.222.
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9TOM OroBOpKa AO/MKHa OblTb 6e3a/bTepHaTUBHON.’
JaHHoe 06CTOATENBCTBO JIMLLHUMA pa3 AoKasbiBaeT, YTO
B AEWCTBUTENIbHOCTU MMEIOLLAA PbIHOYHYIO BAacTb AO-
MUHMpYIOLLaA CTOpOoHa npuberaeTt K 06LWMM yKasaHuaM
apbuTpama, Mb0 MCMosb30BaH TEPMWH «MO BblGOpY
UCTUa», YTO CyA He NpU3Haa B KaYecTBe apbuUTpamHoro
cornaweHuaA. AHanms cyaebHOM NPaKTUKU CBUAETENb-
CTBYET O TOM, YTO H6O/IbLUMHCTBO apOUTPArKHbIX PELLEHWH
OTMEHSIOTCA WMEHHO BBWAY HECOOTBETCTBMA 3aKOHY
apOuTpamHbIX COrNalleHU WK e BBUAY OTCYTCTBUA
«npasa Bblbopa».

AHanna cyaebHON NpaKTUKU CBUAETENbCTBYET TaK-
e 0 TOM, YTO anenAuMOHHbIE Cyabl OTMEHAKT apbu-
TpamHble peleHns BBUAY HaMYMA KOHPINKTa HTepe-
COB MEXAY UCTLOM 1 apbuTpaxem. TaKKe ecTb cayyam,
Korga apouTpamHoe peLleHne OTMEHAETCA U3-3a Hapy-
LIEHMA «PaBHOMEPHOM 3aluTbl NMpaB CTOPOH», KOrga
ap6utp npuctpacTteH. T. e. NpaKTWKa BblaenaeT gena
TaKoro TUNa, KOTOPbIE YKa3bIBaOT HA TO, YTO apobUTp M
apouTpark 3aBMCAT ApYr OT Apyra uian oT yupeguTenemn
WW ABNAIOTCA KIMEHTaMWM KPYMHbIX «AOHOPOB». [aH-
Hoe 06CTOATENBLCTBO elle 60blue ybergaeT Hac B TOM,
YTO BOMPOCHI HE3ABUCUMOCTH apOoUTPOB U 3anpeTa KOoH-
NIMKTa MHTEPECOB AON¥HbI 6blTb PEr1aMeHTUPOBaHbI
3aKOHOM.

7 Cm. Pewenne Toéunmncckoro AnennsaumMoHHoro cyaa oT
24.10.2011 no peny Ne26/1691-11: «Ucxopa n3 copepranus
YNOMSAHYTON HOPMbI, BO3HUKLLUMIA N3 OCHOBAHHbIX Ha paBHomnpa-
BMW JIML, OTHOLUEHWIM 4aCTHOrO XapaKTepa Crop MOMET ObiTb,
NO COrNalleHUI0 CTOPOH, PACCMOTPEH apbuTpamem, 0 KOTOPOM
[lOrOBOPATCA CTOPOHbI MPW 3aKI04EHNM apOUTPAXHOro corna-
WweHus. B cornawenunn cnefyet NnpsamMo yKasaTb Ha KOHKPETHbIN
ap6uTpa, YNoSHOMOYEHHbIM PAacCMOTPETb U PELUNTb AaHHbBIN
cnop. HepencTBuTeNbHO Takoe apOUTparKHOe cornalleHve, B
KOTOPOM He OrnpepesneHo U He CHOPMYSIMPOBAHO OAHO3HAYHO,
4TO, COrNacHO ero CofiepHaHuio, MOXHO 6bl10 Gbl ONpeaenuTb,
KaKOM KOHKPETHbIM apOuTpar nogpasymeBatoT CTOPOHbI. Hepo-
MyCTMMO, YTOObl U3 apbUTPaKHOM OroBOPKW BbITEKA/N Gbl ABE
MK 60blUe apOUTPAKHbIX NOACYAHOCTEM».

8 Cwm. Pewenne Téunmcckoro AnennsaumoHHoro cyga ot 05.09.
2011 no peny Ne26/2273-11: «[lnAa paspelueHna AaHHOro crno-
pa cnepyeT AaTb NPaBOBYIO OLEHKY 3aKpereHHON B 3aKJII04U-
Te/IbHOM MOIOKEHNU 0POPMNEHHOrO 4 ceHTABPA 2008 r. mexay
CTOpOHamu [OroBopa O 3alMMe W UNOTEKe OroBOPKE, COracHo
KOTOpOM 060K Crnop, BO3HUKLLMIA U3 [0roBopa, AOJIKEH ObiTb
No 3asBEHUIO CTOPOH PACCMOTPEH W paspeLleH MOCPeaCcTBOM
4yacTHOro apbuTpawma, u3bupaemoro npeTeHgeHToMm. [lana-
Ta pasbACHAET, YTO apOUTparKHoe corialleHue MOXeT ObiTb
0(hOPM/IEHO KaK HE3aBMCUMO, TaK W B Ka4eCTBE OfHOro M3 yc-
JIOBWI 3aK/IIOYEHHOTO MEX Ay CTOpPOHamu JOroBopa, KOTOPbIW,
OfIHaKO,0T/IMYaEeTCA NO CBOEW NPaBOBOW MPUPOAE OT YC/IOBUM
TUNKYHOro gorosopa. CTOPOHbI HA OCHOBaHUW AENCTBUTE/IBHOTO
BOJIEU3BAB/IEHNA COBMECTHO M PaBHOMPABHO peLualoT NOpAAoK
paspeLleHus CYLLECTBYIOLLMX AN BOSMOMKHbBIX GyayLLMX CMOPOB.
CoOTBETCTBEHHO, CTOPOHbI YMOJIHOMOY€EHbI HA PaBHbIX YCIOBUAX
W Havyanax peLUnTbCA B NOJb3Y PACCMOTPEHUSA BO3HUKLLETO MEH-
Ay HUMK cnopa YacTHbIM apbuTpamem. Jlloboe cornailenuve, Ha-
npaB/NeHHOE Ha eNlaHWe CTOPOH Ha paspelleHne BO3HMKLLEro
MEX Y HAMM cropa YacTHbIM apbuTpameM, JOMKHO OXBaTbiBATb
B COAEPIKATE/IbHOM MNAaHe TOT MUHUMYM, KOTOPbIA HEOBXOAMM
ANA ero KeaMbMKaLummn B Ka4ecTse apouTparHOro CornalleHus.
CornacHo 4.1 cT. 327 NpampaaHcKoro Kogekca py3unu, Jorosop
CYMTaETCA 3aKJII0YEHHbIM, EC/IN CTOPOHbI AOrOBOPATCA 060 BCEX
BaKHbIX W CYLLECTBEHHBIX YCI0BUAX B COOTBETCTBEHHO NpeaBu-
fAeHHon opme. COOTBETCTBEHHO, B apOUTPaXKHOM COrnalleHum
[OJTKHO ObITb YETKO YCTAHOBNEHO, CBA3AHHbIM C KAKUMM NPaBo-
OTHOLLEHWAMW CNOP MOAJSIEHUT PACCMOTPEHUIO apbuTpaxem, u
JONIKHA OblTb BO3MOXHA TOYHAA MAEHTUdUKaUMA apbuTpaka,
paccmaTpuBaloLLEro AaHHbIM Crop».

OAHOVI M3 OCHOBHbIX MPUYNUH OTMEHbI M1 HENPU3HaHUA
anennAuUOHHbIMM CyAamm apOUTPaKHbIX peLLeHn ABNA-
€TCA NMPOTMBOPEYME PELLEHNIM MYBIUYHOMY MOPAJKY.

Tonkya Ny6anYHbIN NOPAAOK, CyA, HApAAY C HAJIMYMEM
KOHMbMKTa MHTEPEeCcoB (0 YeM pedb YiKe Wwa Bbille), yKa-
3blBaeT Ha Te OBCTOATENbCTBA, KOTOPbIE CYLLECTBEHHO
YLEMAAIOT NpoLeccyanbHble Npasa U MHTEPECHI CTOPOH.
Hanpumep, cTopoHe 6b110 0TKa3aHO B BO3MOMHOCTHM Ha
npeabABAEeHWE BO3PaKEHWA; CTOPOHA He 6blia nsseLle-
Ha 0 JHe 3acefaHus; OTBETYMK He 6bT MHPOPMUPOBaH;®
Kpegutopy 6bl1 nepefaH npeameT UNOTEKW Henocpes-
CTBEHHO B COBCTBEHHOCTb; apbuUTparKHOe pelleHne He
COAEPHUT MOTMBALMOHHOM YacTW; TEKCT MUPOBOro CO-
rnaweHna OT/IM4aeTCA OT YTBEPHAEHHOrO peLleHWEM
TEKCTa; NPOTOKOJ 3acefaHua NoanmMcaH oAgHUM, a camo
peLlLeHre — Apyrum apouTpom 1 np.

JaHHble daKTbl M aHanu3 cyaeGHOM NPaKTUKU Bbl-
HYOal0T Hac caenaTtb BbiBOA, YTO NPOhEecCUOoHaU3M
apbuTpoB BeCcbMa COMHUTENIeH. O4YeBUaHa 3aBUCUMOCTb
OTHOLLUEHWA MeX Ay apbuTparamu, apouTpamm U CTopo-
Hamu. MNpUHUMaIOTCA 3apaHee NPUCTPACTHbIE PeLleHus,
KOTOpPbIE UCKYCCTBEHHO CMNOCOBCTBYIOT NPEeHeBpEeHEHMIO
NpaBoOM Ha PaBHOMEPHYIO 3aLUTY CTOPOH, YTO AWUCKpe-
AVUTUPYET NAe MexaHu3ma aibTepPHaTUBHOIO peLleHus
NpaBoBbIX CNIOPOB.

VI. BbiBOoabI

Takum obpas3om, NpeaBapuTesibHbIA aHaIM3 3aKOHO-
JaTesbHbIX PaMOK U CyAe6HON NPaKTUKU UHCTUTYTa ap-
6uUTpaxa gaeT oCHOBaHWe caenartb BbiBOA, YTO AN1A elle
60/1blLEero pasBUTMUA U YCOBEPLLEHCTBOBAHUA WUHCTUTY-
Ta apbuTpaxa HeobXxoAMMO [OMNOJIHUTENBHO BHEAPUTb
onpegeneHHble 3aKoHoAaTe NbHble peryasuun. 970 Oy-
[ET cnoco6CcTBOBaTh 6OJbLIEN NONyAspu3aumm B obLue-
CTBE AaHHOro MHCTUTYTA, MOBbLILIEHUIO CTEMEHU JOBEPUS
CO CTOPOHbI 06LecTBa. C Apyrol CTOPOHbI, 3TO CMOXKET
NOCNYHUTb OCHOBaHWEM A1 60s1ee NpodecCroHa bHOro
M 06 BEKTMBHOIO paspeLLeHns NpaBoBbIX CMIOPOB.

MbI cunTaem, 4To NPeaMETOM 3aKOHOAAaTEIbHOro ype-
ryMpoBaHUA [OKHA CTaTb AeTalbHas perynsfuma Ha-
CTOSALLMX BOMPOCOB:

* HEBO3MOMXHOCTb CBOGOAHOrO Bblbopa (mogbopa) ap-
6UTPOB N apbuTparma. B yacTHOCTH, Kak cBuaeTesb-

CTBYET MpaKTWKa, Ha aTane nogdopa apobuTpoB Kpe-

9 Cwm. Pewenune Téunmcckoro AnennsumoHHoro cyga ot 25.01.
2011: «Cyp cumTaeT, YTo B fAHHOM Cyyae HapyLUeHbl pasymHble
npegenbl JONKHOrO MHHOPMUPOBAHMA CTOPOHbI 06 apbUTpar-
HOM pasbupatenbcTBe. MaTepuanamu apoUTPamHOro gena He
noaTeepHAaeTcA GakT MepecbUiKM OTBETHUKY apOUTParHON
NpeTeH3nn (MCKa) U BO3MOXKHOCTb NPeACTaB/IEHNA OTBETYMKOM
Bo3pareHuAa. Mcxoas M3 BblllecKasaHHOro, AnennauMoHHas
nanara CyYvMTaeT, YTO HaIMLO NPeAyCMOTPEHHbIE NOAMYHKTaMM
a.e na.B cT. 1 3aKoHa 'py3nun 06 ap6uTpame NpuyMHbI OTKasa B
Npu3HaHu1 1 ucnonHenunmn pewenmna OO0 «[py3nHCKKUIA NocTo-
AIHHO AeNCTBYIOWMIM ap6uTpa» oT 03.12.2010 r. CooTBETCTBEH-
Ho, MNanata cunTaeT, 4To B NPOCLOE O NPU3HAHNW N UCTIOSIHEHWN
ap6uTtparHoro pewenusa ot 03.12.2010 cnegyeT oTKasaTb».
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OUTHble opraHusauuu GakTUYEeCKU SOMUHUPYIOT Haj,
cB060OOM BONEN3BABIEHNA NPOTMUBOMOIOKHON CTO-
POHbI, 4OGUBAACH OT HEe Coriacusa Ha pacCMOTpPEHUE
crnopa KOHKPETHO ¥enaTesibHbIM UM U JIOAJIbHO K HUM
HaCTPOEHHbIM apbuUTpaKHbIM MHCTUTYTOM. [MoaTomy
CYMTaemM HeobXOAMMbIM, LEenecoobpasHbiM U, BO3-
MOHO, HanpaB/EHHbIM Ha OBGecrneyeHue peasibHoOro
paBHOMpaBKA CTOPOH, CyLLECTBOBAHME €4MHOMO CMnu-
CKa apbuTpoB, M3 KOTOPOro N0 YCMOTPEHWUIO CTOPOH
ocyuiecTBuaca 6bl nog6op apouTtpoB. Cam paccma-
TpUBAIOLLMIM CNOP apbuUTpa e Mmen Obl BCEro Auilb
aAMUHUCTPATUBHbIE QYHKLUK, U apOUTPbI HE Bblan Bbl
B KAKOM-TO BUAE CBA3AHHBLIMW C apbuUTpaKeM nuamu;
OTCYTCTBMWE HE3ABMCUMOCTU U pasrpaHUyYeHUa MEXAY
Cco0oM apbuTpa 1 apouTpara (KOHPJMKT MHTEPECOB).
B 9TOM OTHOLIEHWW MEXAHW3MOM peLLeHWA npobne-
Mbl CNeAyeT CYATaTb YNOMAHYTbIM Bbille apryMeHT O
pasrpaHuvyeHUn apouTpOB OT apbuTpamen, a TaKke
BBEAEHME CTPOrnX 3aKOHOAATE/IbHbIX perynfauui o
Ha3Ha4YeHWN CaHKLUMM MPU BbIABIEHUU CNY4aAEB KOH-
dmKTa MHTEpecos. B 4yacTHOCTH, peyb UaeT o puHaH-
COBbIX W APYrUX CaHKUMSAX, KOrAa BBUAY Ha/M4MSA No-
[06HbIX NepernboB vy 3anpeLlaeTca AeATe/IbHOCTb
B KayecTBe apobuTpa;

YCTaHOB/IEHWE HA 3aKOHOAATEe/IbHOM YPOBHE npodec-
CMOHaNbHbIX CTaHAAPTOB ANA apObUTPOB, B HACTHOCTH,
6b110 Obl LEenecoobpasHoO, YTOObl 3aKOH yperyampo-
BaN Te MMHMMaJIbHblE KBa/IMDUKALMOHHbIE TpeboBa-
HWA, KOTOpPble AONMEH YAOBJETBOPATb COMCKAaTeNb,
YTOObI OH CTas1 apOUTPOM, MONYYMB MOJHOMOYUE pac-
CMOTpPEHMA CMOpPOB.
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Posnb cyae6Horo annapara
B o6ecnevyeHuu nNpaBa Ha
cnpaBea/IuBbIN cyp,

l. BctynneHue

B paHHOV cTaTbe onucbiBaKOTCA BarHble 3ajayqu o
06€ecCreyeHuIo npaB Ye/I0BeKa Ha CrpaBes/MBbIN Cyj,
BO3J/IOMEHHbIE HA TaKNE BaMHbIE YYPEHAEHWS, KaK Cy-
Ae6HbIe annapartbl — NepcoHasl, He ABALMICA CYAbA-
mu. Ha ocHoBe aHanm3a 3apy6exHoro onbita n asep-
6arig#aHCKoro 3aKoHogaTe/IbecTBa 0C060 Mo[4YepKUBa-
eTCA HeobXoAMMOCTb TOYHOIO U [O6POCOBECTHOIO MC-
MOJIHEHUA KambIM COTPYAHUKOM CyAebHOoro annapara
CBOUX [JO/IHHOCTHbIX 06A3aHHOCTEM.

Hpome Toro, B ctatee B KpaTKov opme [aeTcs UH-
¢opmaumna o npoBoammori B AsepbarigaHe cyaebHok
pegopme n 0TMEYaeTCA, 4YTO AaHHasa pegopma He npo-
XoamT beccaeaHo A1 AEATE/IbHOCTU Cy[E6HbIX anna-
partoB. B ctatbe TaKme [aeTcAa aHa/n3 pAaga peLueHui
EBponerickoro cyga no npaBam 4e/10BeKa, MPUHATLIX B
OTHOLLEeHnn A3epbarigiaHa ro gaHHov TemaTmKe, 1 ornu-
CbIBAKOTCA MHEHUA M0 NPEACTOALMM pegopmam cyaeo6-
HbIX annaparos.

Il. MoctaHoBKa npo6sembl

Ctatba 6 HoHBeHunn O 3awmTte npaB u cBobOfg 4e-
noBeKa, nognucaHHas 4 HosabpAa 1950-oro roga B Pume
W BCTYNuBLUAA B CUNY B OTHOWEHUN A3epbanaiaHa 15
anpensa 2002 roga, T.e. CO AHA nepefayn JOKYMeHTa O
patudmKaumm KoHBEHUMM B Aeno3nTapui, 3akpensiaeT
«MpaBo Ha cnpaBea/MBoe cyaebHoe pasbupaTenbCTBO».
B yacTtu nepBoli faHHOM cTaTbk oTMedvaeTcs, YTo «Ham-
Abl UMEeeT NpaBo Ha crpaBei/iMBoe U OTKPbITOe pasbu-
paTenbCTBO CBOEro Aesia B pasyMHbIe CPOKU CO34aHHbIM
Ha OCHOBE 3aKOHa He3aBUCUMbIM W BGECNPUCTPACTHBIM
CyAoOM Mpu ONpeAesieHUn CBOMX TparAaHCKUX npas M
0653aHHOCTEN JIM6O MPU NPEABABNEHUM OOBUMHEHUA B
COBEepLUEHUN MpecTynaeHus». lMpewae Yem nepenTn K
PacCMOTPEHUIO MOCNEAYIOLMX MONOKEHUN, coaepma-
wuxca B TeKcTe HoHBeHUuW, cnegyeT OTMETWUTb, YTO
Kamapli NpaBoBef HaBEpHAKa OCO3HAET CMbIC/IOBYHO
HarpysKy MMeHHO AaHHOro NepPBOro NPeaJsIoKEHUA 1 TO,
KaKune No3uTUBHbIE 06A3aTe/IbCTBa BO3/1araloTCca Ha ro-
cyaapcTBO-yYacTHMKa AaHHor HoneeHumu. CornacHo
ctatbe 1 paHHoM HoHBeHumMnM O6GA3aTenbCcTBO MO yBa-
¥EHUo NpaB YenoBeKa, «BbicokMe gorosapuBatoLmecs

' Crapwwui KoHcyibTaHT CekTopa no 6opbbe ¢ Koppynuumen anna-
pata Cyae6Ho-lpasosoro CoseTa.

CTOPOHbI 06ECNeYMBaloT Npasa 1 CBOOOAbI, ONpeaeneH-
Hble B cTaTbe 1 faHHoM KOHBEHLMKW BCeM NpebbiBatoLLIMM
NoA NX OPUCOUKLMEN».

EcTecTBeHHO, 4TO B TeYeHWe AeCATUIETUI, CO BpeMe-
HW NPUHATMA faHHOM HOHBEHLMUM NO CErOAHALLIHWUI AEHb,
6blIM NPOBeAEHbl MHOMOUYMC/IEHHbIE UCC/IE0BaHWUA CO-
[epHaHMA 1 3HaYeHUa TaKuX, Kasanocb Obl, MPOCTbIX
TEPMUHOB, COAEPHALLMXCA B CTaTbe 6, KaK «CO34aHHbIM
Ha OCHOBE 3aKOHa He3aBUCHMbIA U BGECNPUCTPACTHbIM
cyn», «pasyMHble CPOKW», «CrpaBea/MBOe U OTKPbITOE
cynebHoe pasbupaTenscTBo», a EBponerckui cyp B
CBOWX NPeLeAEHTHbIX PELIEHUAX HEOAHOKPATHO pas3bsc-
HA/, 4TO NOAPa3yMEBAIOT BbilleyKas3aHHble TEPMUHbI. C
9TOM TOYKM 3PEHUA, B AHHOM CTaTbe Mbl HAMEpeBaemcA
OCBETWUTb Ha NepBbli B3rA4 NPOCTON, HO YPE3BbIYANHO
BaXHbIM MO 3HAYMMOCTM BOMPOC 06 0653aTeIbcTBaX MNo
ob6ecneyvyeHnto rocygapcTeamMu «npaea Ha crnpaBeg/iMBoe
cyfebHoe pa3bmpartenibCTBO» — POJib CyAe6HbIX annapa-
TOB, HEOOXOAMMbIX ANA OCYLLECTBIEHUA AEeATENbHOCTH
«HE3aBMUCKMbIX M BECNPUCTPACTHbIX CYZ10B>», N0 obecne-
YeHUI0 BbINOJIHEHUA JaHHbIX 069a3aTenbeTB.

OyeBnaHO, 4TO TOIBKO NLA, paboTatoLme B CyaebHOM
CUCTEME, MOTYT NMOJIHOCTBIO M BCECTOPOHHE 0CO3HaTb TOT
rpy3 1M OTBETCTBEHHOCTb, KOTOPbIEe B3Ba/IMBAET Ha cebsi
CyAebHbIM annapat paa obecneyeHusa Haalerwallero
(YHKLMOHUPOBaHWA cyaoB. s Toro Ytobbl 06 bACHUTL
BCE BblLLENEPEYNCTIEHHOE APYIMM, C/iedyeT NpoLUTMPO-
BaTb WMHTEPBbLIO Npegcenatena EBponeicKkoro cyga no
npasam 4yesioBeKa rocnogunHa Hukonaca bpatua, gaHHoe
uMm npecce no nosogdy 138000 HepacCMOTPEHHbIX Aen.
FocnogunH BpaTua otmeyvaeT, 4To «[pobaema cocTouT B
NOArOTOBKE AaHHbIX AeN K paccMoTpeHuto. CekpeTtapu-
at Cypa penctsutenbHo padoTaeT xopowo. CyaebHble
Zena noctynawT K Ham U3 6onee Yem 40 cTpaH ¢ pasnuny-
HOM NpaBoOBOM cucTemMon. Ham TpebytoTca cneunanmcTbl,
3HaKLWMe TOHKOCTU KarAoM M3 MpaBOBbIX CUCTEM».| B
NPOAONKEHNE AAHHOM MbICAW MPOLUTUPYEM BbiCKa3bl-
BaHWe cyabpu oT AsepbarigraHa B EBponeicKom cyae
no npaeBam 4esioBeKa rocrnoguHa XaHnapa [agmwueBa:
«PaccmoTpeHune cyaebHbix }anob cierka sanasgpisaer.
MpuurHa 3TOro KpoeTcs B HEXBATKE OpUCTOB. Ha paH-
HbI MOMEHT BCErO JIMLLb OfMH IOPUCT 13 A3epbargaHa
paboTaeT B EBponeicKoM cyae no npasam 4esioBeKa Ha
MOCTOAHHOM KOHTPAKTHOW OCHoBe. B nione 6bin npose-
[EH 3K3ameH no oTbopy pPUCTOB. JIMLO, npolweallee
KOHKYPC, Ha4yHeT CBOW AeATeNbHOCTb B EBponercKom
CyAe Ha Tex ¥e OCHOBaHusX. A cuuTaro, YTo Korga BTO-
PO IOPUCT NPUCTYNNT K paboTe, TO 3TO YCKOPUT NpoLiecc
paccMOTpeHua Hanob»." B AaHHOM WHTepb roCnoauH
lagureB nogvepKHyn, 4yto y EBponeicKoro cypa mme-
eTcA annapaT, YKOMIMJIEKTOBaHHbIA BbICOKOKBaINGU-
LMPOBaHHbIMU tOpUCTaMU. B MHTEpBbLIO e rocrnoguHa
Bpartua 66110 0TMeYeHo, YTO B cocTaBe EBponerickoro
cyaa pabotatoT 47 cyaen n 650 coTpyaHUKOB NepcoHa-
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na, 44 vn3 Kotopbix npeactasnaT CoegnHeHHoe Kopo-
NeBCTBO. HECMOTPSA Ha TO YTO Mbl PUCKYEM YKIOHUTLCA
OT MOCTaB/IEHHON TEMbI, BbICKa3blBaHWe, NpuMBeAeHHOe
HUMKE, MOMET COAEenCcTBOBaTb MECCUMUCTUYECKUM Ha-
CTPOEHUAM OTHOCWUTENbHO MPOBEAEHUA CrpaBeA/IMBbIX
cyaebHbIX pa3bupaTenbCTB NPOCTbIX FpamaaH, obpaTus-
wunxca B EBponencKkuii cyn no noBoay BOCCTAHOB/IEHWA
HapyLUeHHbIX B CBOMX CTpaHax npas: «Ha cerogHALWHWM
AeHb EBponeiickuii cya no npaBam YesioBeKa npespa-
TUJ/ICA B «EPTBY CBOero ycnexa».' CTpacOyprckui cyg,
npespaTuBLLMIACA 3a nocnegHue 50 1eT B camyio Benye-
CTBEHHYIO 1 BIMATE/NBHYIO CUJTY NO 3aLlUMTE Npas Yenose-
Ka, HblHe 60peTCA 3a «BblXKUBaHWE». CornacHo aHanuay,
npoBegeHHOMy cammuM CyaoM A1 paCCMOTPEHNSA TONIbKO
100000 NpUHATBIX K UCMOJIHEHWUIO Aen, eMy noTpebyeTca
Kak MruHUMyM 20 net. B gaHHyto undpy He BXOAAT exe-
rogHo noctynarwume 6onee yem 60000 xanob.

Takum o6pa3om, CTaHOBUTCA ACHO, YTO rapaHTMpoBa-
HWe «MnpaBa Ha crnpaseamBoe cyaebHoe pasduparesib-
CTBO» HE TOJIbKO Ha YPOBHE CYA0B NEPBOM MHCTAHLUU B
KaKoM-Mb0 CTpaHe, HO Jare npu obecneyeHmMn o0bA3a-
TeNbCTB B paMKax AeATeNIbHOCTM camoro EBponerickoro
cyZa no npaBaM 4esIoBeKa, B OnpefeieHHON Mepe ycTa-
HaB/IMBAIOLLLEr0 CBOEro poja «CTaHAapTbl» obecnevyeHns
JaHHOro npasa, 3aBMCUT MMEHHO OT cyaebHoro annapa-
Ta. lNoaTomy Ha COBpeMEHHOM aTarne BCce rocygapcTaa,
OyAb TO rocypapcTsa, onvpatowmecs Ha 6oraTbli OnbIT
CyAeOHbIX Tpaauuui, WaM rocypapcrtea, no Cer AeHb
npoBoAswme pedopmMbl CyaeBGHOM CUCTEMbI, YAENAT
oco60e BHUMaHWe hopMMPOBaHUIO CyAEebHbIX annapaToB
W NPUBEAEHUIO UX B COOTBETCTBME C U3MEHAIOLMMUCA
COBpEeMeHHbIMK TpeboBaHuAMKW. Bcneacteune aTtoro, Ham
NPeACTaBNAETCA BaKHbIM UCCIEA0BaHNE MEXAyHapoa-
HOro onbITa B 4aHHOM Chepe 1 U3yyYeHue onbiTa No opra-
HM3aLUWMM U OCYLLECTB/IEHUIO AEATENbHOCTU CyAe6HbIMU
annapartamu B page cTpaH mupa.

lll. CypeGHblii annapaTt, UM NepcoHan, He
ABNAIOWMUNACA CYAbAMMU: KTO OHK?

MonpocTy roBopsA, CyAe6HbIM annapart npeacTaBnset
COBOWM opraH, BKIHaKWmMn B ceba BCcex COTPYAHUKOB
KonneKkTnea Kpome cyaen. OgHako, Mbl HE OTHOCUM Cy-
LLECTBYIOLLMI B CyAEOHOM CUCTEME MHOTMUX CTPaH UHCTH-
TYT NPUCAKHBIX 3acefaTesien — }I0pU K MOHATUIO cyaeo-
Horo annapata. HOHe4HO e, B pas/inyHbIX NpPaBOBbIX
cuctemMax (aHr10CaKCOHCKOM, KOHTUHEHTaIbHOM U T.4.)
KpYr /ivL, He ABMAOWMXCA CyAbAMMU, UX NPaBOBOM CTa-
TYC, a TaKXKe AO0JIIKHOCTHblE 00A3aHHOCTU B Pa3/IMYHOM
CTeneHun pasHATcA. HecmMoTps Ha 9TO, OHW BbINOHAIOT
€AMHYI0 OCHOBHYIO QYHKLMIO — COAENCTBYIOT Cyabe B a¢-
(hDEeKTUBHOM NPOBeAEHNM CyaebHOro pasbmparenscTaa.

B CLUA cyliecTByeT AONKHOCTb raBHOro cyfebHoro
cekpeTaps (clerk of court), oTBETCTBEHHOrO 3a OCyLLECT-
B/1eHUEe ap,MVIHVICTpaTVIBHO[;I AeATeNIbHOCTHU CyaoB nep-

BOW MHCTaHLUMK M annenaumoHHbIx cyaoB. OH ABnaeTcA
CBOEro poAa agMMHUCTPATOPOM CyAa W OCYLLeCTBAAET
CBOK [AEATE/IbHOCTb HAa OCHOBE OCOObIX AONHHOCTHBIX
MHCTPYKUMA. Bce [OOKyMeHTbl Mo paccmaTpvBaembim
Jenam perncTpupyrloTCca U XpaHATCA B €ro KaHUenspuu.
Momumo atoro, gpyrue cexkpetapu (clerks) momoratoT
cyabam. OHM OpraHu3ylT AeATeNIbHOCTb oduca Cyibu,
PErMcCTPUPYIOT MOCTyrnaloLlme AOKYMEHTbI, MOAroTas-
NIMBAKOT MPOEKTbl MO YKasaHMAM, npuKasam U npovnm
AOKYyMeHTaMm, cocTasnfaemMbim ansa cyaen. CteHorpadm-
CTbl CyZia TaKKe UrpatoT BamHY0 po/ib — OHW BEZYT Npo-
TOKOMIbI cyfebHbIXx 3acegaHnn. Kpome aToro, y cyaen
BCEX YPOBHEW CYLLECTBYIOT MOMOLLHWKW, Ha3blBaemble
«CeKpeTapsamu-topuctamm» (judicial clerk, law clerk, law
secretary), 4bA AEeATENbHOCTb ABNAETCA 60/iIee BarKHOM,
4eM 0eATe/IbHOCTb MHbIX YNHOBHUKOB cyaa. OHu noaro-
TaB/MBAIOT MPOEKTbI CYyAEOHbIX PELLEHUI MO KOHKPETHBIM
Aenam, VLyT COOTBETCTBYIOLLME MPELEfEeHTbl U 3aKOHO-
faTe/bHble aKkTbl 417 0671er4yeHma npoLecca BbIHECEHUS
peLLeHui cyapaMU. Ha fONHKHOCTL «CeKpeTapsa-topucTa»
06bI4HO Ha3HayalTCsA MOOAbIE Kaapbl — BbIMYCKHUKU
IOPUANYECKNX QaKybTETOB YHUBEPCUTETOB, 3aKOHYMB-
e By3 C OT/IMHMHbIMKU MOKa3aTenAMU. ,anHbIe Kaapbl
NpeTeHayoT B GyAyweM Ha 3aHATUE JOMKHOCTU CYAbU.
Hanpumep, LOMKHOCTb NOMOLLHMKA oduca cyabm Pepe-
panbHoro BepxosHoro Cyga CLUA aBnseTcA o4eHb npe-
CTUKHOM B cdepe opucnpyaeHumn. Hekotopble nogo6-
HOro poja CeKpeTapu-lopuUcCTbl B ByayLieM CTaHOBUAUCH
cyabamm BepxosHoro Cypa.2 CnefyeT TaKkKe 3aMeTUTb,
YTO MPUCYLUME aHITIMACKON CyAebHOM cUCTeMe KaTero-
pUKN CEKpeTapen-KIEPKOB NEPELLIN TaKKe B CyaebHyo
cuctemy CLUA v B gaHHbIM MOMEHT MMEKTCA BO BCEX
CTpaHax C aHr/I0CaKCOHCKOM HPUANYECKON CUCTEMOW,
BK/tOYaA BennKkobputanuio.

B cTpaHax KOHTMHeHTabHOM EBponbI, a TaKKe B 6biIB-
LUMX COBETCKUX pecnyb/iMKax, K KOTOPbIM OTHOCATCA U
rocypapctsa HOmHoro KaBkasa, Kpyr COTpYAHUKOB, pa-
6oTalolWmMX B CyAebHbIX annaparax, U HanpasBaeHUA MX
[EATeNIbHOCTU B OCHOBHOM CX0XM. CopmmnpoBasLLMecH
e 3a nocnefHue AecATUNeTUA passiniva B OCHOBHOM
cBA3aHbl ¢ 6051ee paHHUM 1 6onee adhPEeKTMBHBIM Nepe-
X04oM cTpaH 3anagHon EBponbl Ha mMeToAo0a0rMio Co-
BPEMEHHOrO ynpaBfieHWA CyAamMu U UCMOb30BaHUE WH-
hopMaLOHHO-KOMMYHWKALMOHHbBIX TEXHONOrMK. Mbicib
O TOM, YTO CTpaHbl C aHrJIOCAaKCOHCKOM IOPUAMUYECKOM
CUCTEMOM OKasa/M CYyLWEeCTBEHHOE BO34ENCTBME Ha
dopmmpoBaHMe cygebHbIX annapartoB B cyAax CTpaH C
pPOMaHO-repMaHCKOW IOPUAMYECKON CUCTEMOW, HAXOaUT
CBOe NOATBEPHAEHMEe. ITO, B NEpBYI0 oyepeipb, CBA3a-
HO C aKTMBHbIM y4acTUEM 3KCMEPTOB U3 CTPaH C aHrio-
CaKCOHCKOM I0pUAMYECKON CUCTEMON B MEHAYHAPOHbIX
nporpammax cygebHbix pedopm. [ocTureHue ycnexa

2 BbepHam Yunbawm. MpasoBasa cuctema CLUA. M., «Hosas toctu-
uma», 2007, c. 235-236
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Ta6bnuuya 1.
Cyapbna
ermcTparo
NOMOLLHUK — P parop
CeKpeTapb ayauo-
uccneposartesb
¥ BUgeo3anucu
CeKpeTapb npoueccyasibHbIH
cTeHorpaduct perap poueccy -
co6paHus cayawmm
cmMoTpuTenb 3ana
- BOAUTENDb apxuBapuyc
3acepaHuii

HernocpeAcTBeHHO B cdepe ynpasneHusa cygamu B CLLIA
B XX BEKe c0o34ano yCcaoBuUa ana rocyaapcTBEHHOMO Gu-
HaHCMPOBaHWA 3aMMCTBOBaHWA aMepUKaHCKOro onbiTa
npoBeaeHna pedopm, rnasHbIM 06pa3om, B cTpaHax Jla-
TUHCKOW AMepwuKHn, LieHTpanbHol n BocTouHol EBponbl.®

B Ta6nvue 1 gaHa obwana ans pomMmaHo-repMaHCKOM U
AHI/I0CaKCOHCKOM IOPUANYECKUX CUCTEM MHTErPUPOBAH-
Haa cxema nepcoHana, He ABAAKLWEroca CyAbAMW, HO
Heo6XoAMMOro Aasa HOPMasIbHOrO (YHKLWMOHUPOBAHWA
CyAbM C BbICOKOM Harpy3Kom, onucaHHas B «CnpaBoyHu-
Ke no cyae6HbIM pedopmam 1 posisiM CyaebHOro nepco-
Hana» 2009 roga, BbinyweHHoOM MexayHapoaHbiM AreH-
ctBom Passutua CLUA.

Tenepb paccMOTpMM BOMPOCbI CYAEGHbIX pedopm,
npoBogMMbIX B AsepbangraHe, U1 MecTa cyaebHbIX an-
napatoB B NPOBEAEHUN AaHHbIX CYA0B; NO3¥e Mbl NOMbI-
Taemca Ha npumepe AsepbarigxaHa onpefenuTb posb
cyaebHbIX annapaTtoB B Oob6ecneyeHuMu npaBa Ha cnpa-
BEA/MBbIN CYA, MO OTAENbHLIM HanpaBieHUAM Cyfe6HOoM
AeATeNIbHOCTH.

IV. HUHCcTUTYUUOHaNbHble cyae6Hble pedopMbl
B A3epbanpaHe (KpaTKasa cnpaBKa)

BbiBwana coseTcKaa pecnybanka AsepbarngaH 06b-
AiBW1a O CBOEW rocygapCTBEHHOM He3aBucumMocTn HoH-
CTUTYLMOHHBbIM AKTOM OT 18 OKTAGPA 1991 roga. Xopowwo
M3BECTHO, YTO BO Bpems npebbiBaHMA B coctaBe CCCP
azepbarngraHCKMe Ccyabl, paBHO KaK U Apyrve COBETCKUE

3 Guide to court reform and the role of court personnel. A guide
for Usaid Democracy and Governance workers.July 2009. www.
usaid.gov/our_work/democracy_and_governance/publications

cyabl, 6bIIM NOCNYLUHbIMU 3/IEMEHTaMW NpaBsLuen 70 net
KOMMYHUCTWYeCKOM napTun. CnpaBeasvMBoe cyaebHoe
pasbupaTensCTBO U HE3aBUCUMbIE CYyAbl B MOAOGHBIX
YCNIOBUSAX GblaIM NMONPOCTY HEBO3MOMHbI. [TOMUMO BCro
npoyero, clefyeT COrnacuTbCs C MHEHWMEM O TOM, YTO
MOCTCOBETCKWE rocyAapcTsa yHacneaoBanun oT CTaporo
pexunMa BHEMPABOBYIO M KOPPYMMUPOBAHHYIO CyAebHyi0
cuctemy.* ObpasoBaHHbiM B 1989-1991 rr. HOBbIM Je-
MOKpaTUYEeCKWM rocyfapcTBam 6blia npucylla yHacne-
[i0BaHHas OT npeablayLero pyKoBOACTBa OpUaMYecKas
cUcTeEMa C CWIbHOM rOCYAapCTBEHHOW BNACTbIO M A0-
MWHUPOBaHWEM NPOKypaTypbl U CyaebHbIMK OpraHamu,
KOTOpbIM HE XBaTalo HEe3aBUCUMOCTU OT rocyaapcrsa.
HomMyHUCTMYeCKanA napTua 3actaBnsana Cyhew NpuHu-
MaTb peLleHns No BamHbIM BONpPOCcaM NocpeacTBoM Ao-
BOJIbHO-TAKW PaCNpPOCTPaHEHHbIX TeNedOHHbIX 3BOHKOB
(BCneacTBME 3TOMO BO3HWK/IO MOHATUE «TeeOHHOMO
npasa»).5

B oTpararolem npuvHUMMbI NpaBoOBOro rocyAapcTaa
HoHCTUTYUMOHHOM AKTe O6bl1I0 MPOBO3r/IAWEHO OCY-
LLECTB/IEHNE CYAEOHON BNACTU HE3ABUCUMbIMW CyAaMMU.
OpHaKo ToT aKT, YTo A3epbangKaH Hauyan NocTpoeHMe
MpaBoOBOro rocyAapcTBa B He6iaronpuATHbIX A4N1A cebn
YC/IOBUSAX, CO3AaHHbIX B TEHEHNE AEeCATUNETUI npase-
HWA TOTAIMTAPHOrO PEXMMA, OKa3as1 CyLLLECTBEHHOE BO3-
[encTBne Ha cBoeobpasne NpoNAEHHOro CTpaHoM nyTu.

4 ®halinin mahkamalara inaminin movcud olmasinin bazi sertleri
(postsovet dovrinlin xususiyyatleri nazere alinmagla) Prof.
Lado Canturiya. Gurctstan Ali Mehkemasinin sadri. “Mahkama
hakimiyyatinin nifuzu ve mistaqilliyi” // Konfrans materiallari,
Baki, 22-23 iyul 2002-ci il. .46

5 Dietrich, Mark K. Legal and Judicial Reform in Central Europe
and the Former Soviet Union: Voices from Five Countries (2000).
http://www-wds.worldbank.org
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Momnmo 3TOro, Nepsble LWarn No NOCTPOEHMIO MPaBOBOro
rocyaapcTsa 6blnn NpeanpuHATLI B YCOBUAX KOH(IMK-
Ta C TAXENbIMM 1A CTpaHbl NOCNEeACTBUAMM, COLMab-
HO-MO/IMTUYECKON KOHMPOHTALMM M OXBATMBLLIETO BCE
ctepbl 06LLECTBEHHOM HU3HU rTyBOKOro Kpnauca.®

MpuHaTas B 1995 rogy nepsasa KOHCTUTYLMA He3aBuK-
cvmoro AsepbanaraHa npoBo3nacuia CBOEM Lebo MNo-
CTPOEHME AEMOKPATUYECKOrO U CBETCKOro rocyaapcraa
W onpegenuna ero KoHuenumio. B HoHcTuTyumn 6bian
3aKpen/eHbl U NOATBEPHAEHbI 3 OCHOBHbIX KOMMOHEH-
Ta NpaBoOBOro rocygapcraa: 1. BEpXOBEHCTBO 3aKOHa; 2.
pacnpegeneHve BnacTemn U UX B3aMmMocBA3K; 3. npasa 1
€cB06OAbI YeNOBEKA U rparKaaHWHA.

Onpegenus cynebHyto BlacTb B KA4ECTBE HE3aBUCH-
MOM BETBW BNacTu, HOHCTUTYLMA OTKPLITO NPOBO3raacw-
Jla CBOM JeMOKpaTUyYeCcKune NpuHLmMnbl. JaHHble NpuHUM-
Mbl 6bLIM NOATBEPHAEHDI U NOJIyYUIM JaslbHeNLee pas-
BUTME B 3aKOHe «O cygax u cyabax» oT 10 uoHA 1997
roga.

B 2000-m roay BriepBble cpeam rocyaapCTBEHHbIX Op-
raHoB Gbln1a NPMMEHEHA CUCTEMA TECTUPOBAHWA 9K3ame-
Hauuu B Mpouecce Bblibopa cyaen, Oblv NpesnpUHATDI
cepbesHble Larn B Hanpas/ieHUW CO34aHWA He3aBWCH-
MO Cye6HOM CUCTEMbBI M HOBas CUCTEMA CYA0B NPUCTY-
nMna K yHKLMOHMPOBAHMIO.

17 auBapsa 2001 roga HomuteT mmHmucTpoB CoBeTa
EBponbl NpuHAN pelleHne o BCTynaeHnn AsepbarigaHa
B Ka4yeCTBe NosiHonpaBHOro YaeHa B CoseT EBponbl. Oa-
HUM M3 BarKHbIX 06A3aTeNbCTB, NMPUHATBLIM Ha ceba Asep-
6aligaHoM U UCMOJIHEHHbIM NpU BCTynaeHnn B CoBeT
EBponbl, B nepByto odepeap, CTano co3gaHue COBMECT-
HOM asepbanaraHo-eBPONenCcKon paboyven rpynnbl U3
cyfaen, COTPYAHUKOB CUCTEMbI FOCTULMU U BAUATESbHbIX
aKkcnepToB CoeTa EBponbl € Lenbio AeTanbHOro uccne-
fJoBaHuA BMecTe ¢ aKcnepTammn CoseTta EBponbl 3aKo-
HoZaTeNbHOM 6a3bl, pernaMeHTUPYLoLEN AeATe/IbHOCTb
cynoB. B pesynbrate nnofoTBOPHON AeATENbHOCTH pa-
604er rpynnbl 6bl71 COCTaBNEH U peasn3oBaH NOAPOGHbIM
nnaH aencTeui B gaHHon cdepe. B npouecce pgeAartens-
HOCTU MPUHUMANIUCb BO BHUMAHWE TaKUE AOKYMEHTbI,
Kak PekomeHgauma Ne 12 Komuteta mmHuctpos CoBe-
Ta EBponbl «O He3aBUCUMOCTH, 3PEHEKTUBHOCTU 1 POU
cypen» ot 1994 roga, EBponelickas Xaptua o ctatyce
cyaen ot 1998 roaa, PeueHauna Ne 1 KoHcyibTaTMBHOMO
Coseta EBponetickmx Cyaemn o cTaHgapTax He3aBUCUMO-
CTW U HensmeHHoCTH cypos oT 2001 roga.

B pesynbTate npeanpuHATLIX Mep 6blLiM NOAroTOBNE-
Hbl M MPUHATBI NOC/E NPOXOMXAEHUA aKcnepTn3bl CoBeTa
EBponbl HOBbIE MPOEKTbI 3aKOHOAATE/IbHbIX aKTOB, Npes-
ycMaTpuBaroLlme nosbileHne 3PEHEKTUBHOCTU Cyaeb-
HbIX pa3bupaTenbCTB, JONONHUTE/IbHbIE FapaHTUK Hesa-

6 Hiqugi dovlet quruculugu yolunda tacribe ve amakdasliqg.
Beynalxalg konfransda Azerbaycanin adliyya naziri Fikrot
Mammadovun g¢ixisi (Almaniya, Berlin, 9-10.06.2009) http://
justice.gov.az/view_articles.php?id=45

BMCMMOCTU cyaen. Tak B 2004 roay 6bi1 KOPeHHbIM 06pa-
30M BMAOWM3MEHEH 3aKOH O CyAax W CyApfX, a NPUHATHE
3aKkoHa O Cypne6Ho-lMNpaBoBom CoBeTe Cbirpano 3Hauum-
TeJIbHYI0 POJib B MOBbILLEHNU 9DHEKTUBHOCTM NpoBeae-
HWA cyaebHbIX pasbupaTtenscTs. Bnepsble 6bi1n BBEge-
Hbl 6ECCMEHHOE Ha3Ha4yeHWe cyaen u npasusia OLEHKU
ux geatenbHoctT. C Lenblo NpefoTBpaleHnsa GaKToB
KOpPYNuMK cyabsaM OblI0 3anpeLLeHo HENOCPEACTBEHHO
NpUHMMAaTb rparmaaH, a a4na obecneyeHma Npo3payHoOCTH
6b1710 peLleHo Ny6IMKOBATb PELUEHUA CYA,0B BbICLIEN WH-
CTaHLMK, PaBHO KaK WU OTMEHEHHbIE SIMGO M3MEHEHHbIE
peLleHna MeCTHbIX CcyaoB. B pesynbTtaTe npoBeaeHHbIX
pedopm 6binn co3gaHbl HE3aBUCUMbIE OpraHbl, COCTOA-
wue mn3 cypen, — CypebHo-lNpasosor CoBeT Kak opraH
camoynpaB/ieHusa cyaebHon Bnactm u M3dupartenbHbIn
HomuteT Cyaemn, opraHnsyowmnin NnpoLecc nsbpanHus cy-
[lel; Ha OCHOBE NepesoBbIX U3MEHEHWNI B 3aKOHOAATE/1b-
CTBe 6blia BBeeHa cMcTeEMa 6ECCPOYHOrO Ha3HAYEHMS
cyden, OUEHKU [AeATeNIbHOCTU CyAew; NOATBEPHAEHbI
AEMOKpaTUYeCKME NPUHLMMBLI MPUBAEYEHNA CYAEN K AUC-
LMMNANHAPHOM OTBETCTBEHHOCTMU.

TonbKo 3a nocnepHue 5 net 6bi10 yypexaeHo Ao 20
HOBbIX CYZl0B, BK/IOYaA peroHasibHble annesfuMoHHbIe
Cybl, C LUENblo yayyleHna JOCTyna HacesneHua K aes-
TENbHOCTU CYA0B, a TaKe pasBUTMA NPaBOBbIX UHCTH-
TyTOB B pernoHax. B 2011 rogy 6bian yupemaeHsl 4 pe-
FMMOHaNbHbIX CyAa MO TAXKUM NPECcTynieHusaM, co3gaHa
agMWHUCTPATMBHO-NPaBoBasa cuUcTema A/ BOCCTAHOB-
JIeHMA HapyLUEHHbIX OpraHamm rocyaapCTBEHHOM BlacTm
npaB rpamaaH, a Takxe 7 agMUHUCTPATUBHO-9KOHOMM-
YECKMX CYLO0B.

Momnmo aTOro, € uenb 061er4eHua Harpysku cyaem
3a nocnegHue rogbl 66110 YyBEMYEHO KONMYECTBO LUTAT-
HbIX eAMHUL, Cyaer B 2 pasa, B ToM yncne B 2010 roay mx
4YUCN0 YBENMYUIOCH HA 25%, AOCTUTHYB, TAKMM 06pa3om,
KngudecTtsa 600 cyaen.

B cnegyowmx pasgenax gaHHOW CTaTby Mbl NOMbiTa-
emMcsl onucaTh BMAHWE OTMEYEHHBIX BbILLE LLIMPOKOMAC-
LWTabHbIX cyaebHbIX pedopM Ha cyaebHble annapaTsbl.

V. OpraHusauua 1 ocyllecTB/IeHUe
AeATeNIbHOCTU cyae6HbIX annapaToB B
AsepbanpgraHe

PasymeeTca, cTonb paguKanbHble pedopMbl, NPOBO-
AVMble B CyfebHOM CUCTEME, HE MOIJIM HE 3aTPOHYThb U
cypebHble annapartbl. TaK, ctatba 88 3akoHa «O cypax u
cyapsax» HasbiBaeTcA «CyaebHble annapaTbl»’. JaHHbIN
OpraH, Y4peraeHHbIM B COOTBETCTBMM C MepBOHaYasIb-
HOM pefaKuMen 3aKoHa «A/1A 06ecrneyeHnsa npaBOBOM,
OpraHvM3aunoOHHON,  MHDOPMALMOHHOM,  MaTepuab-
HO-TEXHUYECKOW, (PUHAHCOBOM M XO3AMCTBEHHOM Jesf-
TENbHOCTU CYA0B», HA YPOBHE CYZI0B BbICLLIEN MHCTaHLUK

7 «Msahkamalar va hakimlar haqqginda» 10 dekabr 2007-ci il tarixli
Qanunun. www.e-ganun.az
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OblN1 Ha3BaH «CeKpeTapMaToM», COCTOALLMM U3 COOTBET-
CTBYIOLLMX CTPYKTYPHbIX NoApasfeneHuii, a Ha ypoBHE
CYAOB MHbIX MHCTaHUMM Obl1 HasBaH «annapatom». Co-
rnacHo BHeceHHbIM B 2004 rogy U3MeHeHUAM B 3aKOH,
AaHHbIM opraH 6bls1 Ha3BaH «CyAebHbIM annapaTtoM» Ha
YPOBHE BCEX MHCTaHLMN.

Hak BMagHO 13 cogepraHWA OTMEYEHHOM Bbile CTa-
TbW, CyAeOHble annapatbl BbINOAHAT 06A3aTenscTsa no
06ecnevyeHnto feaTelbHOCTM CyA0B No 5 OCHOBHbIM Ha-
npaBieHUAM:

* MpaBoBOE

* OpraHuvsauMoHHoe

* WHbOPMaLUOHHOE

* MaTepuanbHO-TEXHUYECKOE

* (UHAHCOBOE N XO3ANCTBEHHOE

CTpyKTypa cyaebHbIX annapaToB Takke GopmupyeT-
CSl B 3aBMCMMOCTM OT UCMOJTHAEMbIX UMW 06A3aHHOCTEN.
TaK, 3aKOH B 06Len dhopMe onpeaensiet, 4To npu dop-
MWPOBaHMUM CYAEO6HbIX annapatoB AS1A KamAoro cyabu
JONXHbI ObITb NPEAYCMOTPEHblI CEKpeTapb cyda U no-
MOLLHMK, B CyAax SOHHbI AeACTBOBaTb KaHLEeNApus, 6u-
6/IMOTEKA, aPXMBHOE OTAENEHME U XO3ANCTBEHHAA C/YHK-
6a, 4O/IHHbI paboTaTb KOHCYbTaHTbl, OCYLLECTBAAIOLWME
Nnpvem rparmaaH, cMcTteMaTnsauumio U Kogndpukaumo 3a-
KoHoAaTeIbCTBa, BeAeHWe CyaebHOM CTaTUCTUKU, JOK-
Hbl OblTb O06ecneyveHbl BeAeHWE AenonpoM3BOACTBA U
YYET peLleHn, BbIHECEHHbIX AaHHbIM CYA0M, U PELLEeHWNM
CynoB 60/1e€ BbICOKOM MHCTaHLMK, CBA3AHHbIX C AAHHbI-
MK pelweHnamu. Cnegyet OTMETUTb, YTO UHCTUTYT «MO-
MOLLHWKA CyabW» ABAETCA HOBbIM a5 AsepbanaraHa.
Hu po 2007 roga, Hu Bo BpemeHa CCCP B Asepbaiigka-
He He 6bl10 NOMOLLHMKOB cyaen. B 2007 rogy paHHas
wTaTtHasa eanHuua 6bina cosgaHa npu BepxosHom cyae
W annapaTte annensuMoHHbIX CyaoB, a ¢ uona 2008 roga
JaHHaA fOMKHOCTb yYpeaeHa v npu cyabsax cyaoB nep-
BOM MHCTaHLMM.

Heobxoammo 3ameTuTb, 4To 40 2006 roga B cyaebHbIx
annaparax cyAoB NepBOM M annensaLuMOHHON MHCTaHLUWI,

a TaKxe B cyaebHoM annaparte BepxosHoro cyga 66110 B
06LLEN CMOXKHOCTU Bcero-HaBcero 1288 wTaTHbIX eau-
HWL. B pesynbTaTte npeanpuHATLIX 3a nocnegHue 6 net
MEpPONPUATUI B pamMKax CyaebHbIX pedopM KOANYECTBO
LUTATHbIX EAMHUL, BO3POC/0 Ha 75,6% (3TO AOMNONHUTENb-
HO 974 wWTaTHble eAMHULBI) M AOCTUIN0 2262 WTaTHbIX
eaunHuL,. Ha nprBeeHHON HUKe guarpaMmme MOXHO npo-
CNepuTb AaHHYI0 AMHAMUKY pocTa.

Ha gaHHbIM MOMEHT, cornacHo TpeboBaHMAM 3aKOHO-
gatensctsa AsepbanigaHa o0 rocygapCTBEHHON ClyH-
6e, cyaebHble annapaTbl NPU3HaHbl FOCYAAaPCTBEHHbLIMM
opraHamu, a 3aHATble Tam COTPYAHMKM, He ABAAOWMECA
CyAbAMMW, CHUTAIOTCA FOCYAAPCTBEHHBIMW CayKawmumn. B
COOTBETCTBUM C 3aKOHOM «O rocyfapCTBEHHOM CyHbe»
oT 21 nona 2000 roga, yyperaeHue rocysapcTBeHHbIX
C/yM¥alumx, ocyuiecTteasawwee uenb n dyHKumMM Asep-
G6anaraHcKon Pecny6avkn B npegenax ycTaHOB/EH-
HbIX 3aKOHOZaTeNbHbIMM aKTamu AsepbaigraHCKoM
Pecny6aunKku, co3gaHHoe B COOTBETCTBMM C 3aKOHOA4A-
TENbCTBOM M (PUHAHCUPYEMOE W3 TFOCY[APCTBEHHOrO
6loaeTa, ABAAETCA rocyAapCTBeHHbIM opraHom. Co-
r1acHO AaHHOMY B 3TOM 3aKOHE ONpefeseHUI0 MOHATUA
«rOCYAapCTBEHHbIV CAyHalUn», rocyapCTBEHHbIM Cy-
Hawmum ABnAeTcA rpamgaHuH AsepbaigraHckon Pe-
Cny6/UKK, 3aHUMAIOLLMI ONNaYMBaAEMYIO JOTKHOCTb Ha
rocyfapCTBEHHOM cnyxbe B nopsafKe, YCTaHOBJIEHHOM
[AaHHbIM 32KOHOM, W MPWHECLUMIA KNATBY Ha BEPHOCTb
AsepbanaraHcKon Pecny6ivKe npu npyeme Ha agMUHM-
CTPaTUBHYIO AONKHOCTb NPW rOCYyAapCTBEHHOM C/yH6e.8

C paHHOM TOYKM 3pEHUA, COTPYAHUKM CyAebHbIX anna-
paToB, NOMMMO UCMOJIHEHMA OBLUMX AONKHOCTHBIX 00A-
3aHHOCTEM TOCYAAPCTBEHHbIX CAYMHaLUMX, NPesycMmoT-
PEHHbIX 3aKOHOAATENIbCTBOM O FOCYAAPCTBEHHOM CYHK-
6e, BbINOJHAIT TaKXKe cneunduyeckne 06A3aHHOCTH,
HenocpeacTBEHHO CBA3aHHble C UX paboTor B opraHe,
ocyuwecTeadAwwemM npasocygue. OTmedvaeTca, YTO OC-

8 “Dovlet qullugu hagqinda” 21 iyul 2000-ci il tarixli ganun. . www.e-
ganun.az
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HOBHbIMW MPUHLUMNAMK FOCYAapCTBEHHOW CAyXHObl B
AsepbanaraHe fABAAITCA: 3aKOHHOCTb, ONpefeneHve
npegenoB NONHOMOYMI OpraHOB 3aKOHOAATE/IbHOM, MC-
NOJIHUTENIbHOM U CyAe6GHOM BNacTW, OTBETCTBEHHOCTb ro-
CyAapCTBEHHbIX CYHaLLMX 32 UCTMOJIHEHUE CBOUX L0
HOCTHbIX 06A3aHHOCTEN.

3akoH «O rocygapCTBEHHOW CNyX6Ge» K OCHOBHbIM
0653aHHOCTAM rOCYAaPCTBEHHOrO C/yXallero OTHOCUT
OCYLLECTB/IEHME 3aKOHOAATENbCTBA, CBOEBPEMEHHOE
paccMoTpeHre ¥anob rpampaH n 6ecnpuctpactHoe Mx
pelleHne B npegenax npeaycMOTPEHHbIX AOMKHOCTHbIX
NMOJIHOMO4YMI, HepacnpocTpaHeHne MHdopMaLMK O JINY-
HOM M CEMENHOM HU3HU rpaxaaH, UX YecTu 1 AOCTOWH-
CTBe, cobt04eHMe HOPM 3TUYECKOro noBeaeHus. Kpome
3TOro, 3aKOH 3anpeLaeT rocyJapCTBEHHbIM CayKallnm
3aHMMaTb AOMO/IHUTE/IbHYIO OMnJayMBaeMyto BbIGOPHYHO
IMBO HasHa4yaemyl [O/KHOCTb B rOCYAAPCTBEHHbIX
opraHax, 3a MCKJIIOYEHWEM OCYLLECTB/IEHMUA Hay4yHOM
WY TBOPYECKOW AEeATENIbHOCTU, 3aHMMaTbCA nejaroru-
4YeCKOM WM MHOM onjlaynMBaeMoM AeATeNbHOCTbiO 6e3
paspelleHns PYKOBOACTBA OpraHa rocygapCTBEHHOM
CNYHObl, YEHCTBO B MOMTUYECKUX NApPTUAX B NEPUOS,
OCYLLLECTB/IEHMA CBOMX C/TYHEOBHbIX 00A3aHHOCTEN.

CeKpeTapb cyaebHbIX COOpaHWM ABNAETCA JIMLIOM,
UrpaoLLMM BaMHY0 POJib B OCYLLECTBAEHWM OCHOBHbIX
dyHKUMIM cypa, Gyayuu roCyAapCTBEHHBIM CAyHalyM U
COTPYAHUKOM cypebHoro annapata. CekpeTtapb cyaeb-
HbIX COBpaHuii HeceT NePCOHasIbHYIO OTBETCTBEHHOCTb 3a
BbIMNOJIHEHNE MHOMMX (YHKUMIA, HAYMHaA C NPOU3HECEHUS
¢pasbl «Cyp MaeT» B MOMEHT MOSABAEHUA Cyapu B 3ase
CyfAebHbIX 3acefaHuii U 3aKaHuMBasa OTBETCTBEHHOCTLIO
3a LENOCTHOCTb U [OCTOBEPHOCTb COCTAB/IEHHOrO MPO-
TOKONa CyAebHbIX 3acefiaHni, a TaKKe 3aKOHOAATEIbHO
obecrneyvBaeT HE3aBUCUMOCTb COCTaB/IEHHOIO MPOTOKO1A
OT YbMX-IMOO YKa3aHWI: BCE BbilLECKA3aHHOE eNaeT ero
OAHWM M3 INaBHbIX PUrypaHTOB OTMNPaB/IEHNs MPaBOCYAWA.

MpoueccyanbHOe 3aKoHOAATEbCTBO (Yro/I0BHO-NPO-
LeccyasibHbl  KOAeKe, [pamaaHCKO-NpoLeccyanbHbli
KOAEKC) CcUMTaeT CeKpeTapsa CyfebHbIX 3acefaHui npo-
LleccyasibHbIM JIMLLOM M BO3/1araeT Ha Hero BarHble 065-
3aHHocTH. CornacHo YTK, cekpeTapb cyaebHbix 3aceaa-
HWM ABNAETCA COTPYAHMUKOM, OTHOCALLMMCA K KaTeropmm
«Jpyrve nuua, y4acTByoLLMe B yroJ0BHOM npouecce». B
COOTBETCTBUM CO cTaTber 98 aaHHoro HoaeKkca, MYHO
He3aMHTepPecoBaHHbIM B YroJIOBHOM MpoLecce coTpysa-
HWK cyfia, Ha3HaYeHHbIW AR BeAeHWA NPpOToKo1a cyaeb-
HOro 3acepaHusa, ABNAETCA CEKpeTapeM CyAebHbIX 3a-
cegaHun. CornacHo BbILEYNOMAHYTOM CTaTbe, AaHHbIN
COTPYAHUK 06A3aH:

* MpUCYTCTBOBaTb B 3ane CcypebHbix 3acefaHui B
HY¥HOe BpeMAa Ana obecneyvyeHuss BefeHWs npo-
TOKONa cyfebHOoro 3acefilaHna U He NOKUAATb 3a
cyaebHbIx 3acefaHuin 6e3 paspeLleHus npeacena-
TE/IbCTBYIOLLErO Ha CyAe6HOM 3acesaHunu;

® MONHOCTbIO M JOCTOBEPHO OTPa3WTb B MPOTOKOJE
cyaeObHbIX 3aceaHni Xoh CyaebHOro UCnosHeHus,
peleHusa cyaa, xogaTancTea, NMPOTECTbl, MOKa3a-
HWA, 06BACHEHMA 1L, Yy4aCTBYIOLIMX B CyAE6HOM
3aceflaHun, a TaKKe MHble 0BCTOATENBbCTBA, KOTO-
pble cneayeT 0TPasuTb B NPOTOKOJE;

* COCTaBWTb U NOANMUcaTb NPOTOKO CyAebHbIX 3ace-
JaHui B NpeayCcMOTPEHHbIE 3aKOHOM CPOKMU;

* MNpefocTaBWUTb CBEAEHUA O CBOMX OTHOLLEHMAX C JIN-
Lamu, y4acTBYIOLIMMK B YroJIOBHOM MpoLecce, Mo
Tpe6oBaHWIO Cyfa Ui CTOPOH YroJIOBHOIO NpoLecca;

* MOAYMHATLCA YKa3aHWUAM NpPeAcenaTesbCTBYOLLE-
ro Ha cyaebHoM 3acefaHunu;

* He pacnpoCcTpaHATL CBefeHnA 06 06CToATENbCTBAX
JINYHOM HENPUKOCHOBEHHOCTH, CEMEWNHOM, rocyaap-
CTBEHHOM, C/yeOHOW, KOMMEPYECKOM U MHOM OX-
paHAeMOol 3aKOHOM TalHbI;

* BbINOJIHATb UHblE 06A3AHHOCTH, MPEAYCMOTPEHHbIE
B AaHHOM HopeKce, 4YTO Takke ABnseTcA 0b6A3aH-
HOCTbIO CeKpeTapAa, U HenUcnoJHeHne UM OaHHbIX
006A3aHHOCTEN ABNAETCA MPUYMHOM ero npueieye-
HWA K OTBETCTBEHHOCTW, NPEAYCMOTPEHHOW 3aKo-
HogaTenbcTBOM A3epbanaraHcKon Pecny6amnku.

MHbIM 06CTOATENBCTBOM, MOATBEPHAAIOLLMM HACKO/1b-
KO BaMHbIM CYGBHEKTOM ABNAETCA CEKpeTapb CyAEeOHbIX
3aceflaHni, ABNAETCA TO, 4YTO 3aKoHopaTenbcTso (MK,
cT.20; ITIK, c1.116) npu3HaeT OCHOBaHWE BblpameHUs
npoTecTa cyAbe OAHOBPEMEHHO OCHOBaHMEM A/ Bbipa-
EeHWs NpoTecTa CeKpeTapto CyaebHbIx 3aceganni. Kpo-
Me 3TOro, BBMAY TOro, YTO 3aKOHOAATE/IbCTBO 3anpeLya-
eT CyAbAM NPUHUMAaTb CTOPOHbI NpoLLecca No KaKOMY-/1-
60 aesny, B COOTBETCTBUM C 3aKOHOM «O cygax v cyabax»
npyYemM NO OpraHW3aumoOHHbIM BOMNPOCAaM, CBA3AHHbIM C
NPUHATUEM [efa K pacCMOTPEHUIO, OCYLLECTBAETCA Ce-
KpeTapeMm COOTBETCTBYIOLLErO CyAbu Cyaa.

MpuHATbIe B 2007 rogy M YyCOBEPLUEHCTBOBAHHbIE B
2011 rogy «MHCTpyKUMM MO OCYLLECTBIEHUIO A4Ee0Npo-
n3BoacTBa B cyaax AsepbangraHckon Pecnyb6amku»
TaKie BosnaratoT pag 06a3aHHOCTEN, CBA3AHHbIX C Be-
JeHVeM [e/Ionpon3BOACTBA, Ha CeKpeTaps CyaebHbIX
3aceaaHnin. Camoit BaXKHOM U3 3TUX 06A3aHHOCTEN siB-
NIAETCA, KOHEYHO e, OpraHn3auuns OTrnpaBKU CyAeOHbIX
MOBECTOK COBMECTHO CO CNy¥»60M AenonponsBoacTsa
cypa. Ha nepsbitt B3rnag, faHHas 06A3aHHOCTb MOMET
noKasaTbCA TEXHUYECKOW CTOPOHOM NPObBaEMbI, OAHAKO
B AEMCTBUTE/IbHOCTU OHa ABAAETCA OAHOM U3 rNaBHbIX
0653aHHOCTEN, BO3/IOKEHHOM Ha CyAebHbI annapat
Nno 06ecnevyeHnio OCHOBHOMO NPUHLMNA OCYLLECTBAEHUA
npaBoCcyams — NpUHUMMIA oBGecrnedyeHus CyaeOHOM TAm-
6bl. CBOEBPEMEHHOE U TOYHOE UCMOJIHEHWE JAaHHOM 06S-
3aHHOCTK 06ecneymBaeT AEUCTBUTENLHYIO peannsaumio
TaKMX GyHAaMeHTaNbHbIX NPaB, KaK «CrnpaBefvBoe U
OTKPbITOE UCCNefoBaHne» cyaebHoro ocMoTpa, «npepo-
CTaB/IEHUE /1LY, OOBUHAEMOMY B COBEPLUEHMM MPECTY-
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NJEHUA, AOCTAaTOYHOrO BPEMEHW U BO3MOHOCTEN ANns
NOArOTOBKM CBOEM 3alUMThI», «A0NPOC CBUAETENEN, AaB-
LUMX MOKa3aHWA NPoTUB 06BMHAEMOro, 60 obnagaHue
npaBoOM Ha AONPOC CBUAETENEN, MO0 obnagaHue npa-
BOM Ha BbI3OB W J0OMNPOC CBUAETENEN, AABLUMX MOKa3a-
HMA B NOJb3y 06BMHAEMOrO, HapaBHE CO CBUAETENSAMMU,
JaBWWMMU NOKa3aHWA NPOTMB OBBUHAEMOro», KOTOpble
ABNAIOTCA COCTABHbIMU 3/1EMEHTAMM NPEAYCMOTPEHHOIO
B cTaTtbe 6 HOHBEHUMM «NpaBa Ha cnpaBejnBoe cyaeb-
HOoe pas3bupaTenbCcTBO». HemcnonHeHne coTpyaHUKamu
cyaebHoro annaparta AaHHOW 0653aHHOCTW B YCTaHOB-
JIEHHOM 3aKOHOM MOPSAAKEe MOXET paccMaTpuBaTbes EB-
ponencKknM Cy[OM KaK HapyLlleHune ctaTtem 6 (Cm. fjanee
PewweHne EBponerickoro cypa no [eny A66acos npoTuns
AsepbanaraHa).

Hak 6b1710 oTMe4deHo Bhilwe, HadnHaa ¢ 2007 ropga ansa
Kaxporo cyapu B AsepbanamaHe npeaycMoTpeHa wraT-
HasA eMHMLA «MOMOLLHWKA» . IeNCTBUTENBHO, B OTIMUME
OT npaBs 1 06A3aHHOCTEN CeKpeTapa cyaebHbIX 3acena-
HWI NpaBa U 06A3aHHOCTU NOMOLLHMKOB Cyael AeTalbHO
He persiameHTUPOBaHbI HM B 3aKOHe «O cyaax v cyapsax»,
HW B MpoLleccyasbHOM 3aKOHOAATENbCTBE CTpaHbl. He-
CMOTPA Ha 3TO, MOMOLLHUKW CyAeN TaKKe MWCMOHAIT
BarKHble 00A3aHHOCTM MO OpraHu3auuun cygaebHbIX 3a-
cepaHui. MNepBUYHBIM aHanM3 JaHHOrO HOBOMO WMHCTU-
TyTa B CTpPaHe NMoKa3sblBA€ET, YTO B GO/bLUMHCTBE CYA0B
NMOMOLLHWKMK CyAel NPUBAEKAOTCA CyAbAMU K COCTaBe-
HUIO MPOEKTOB CyAEebHbIX peLlleHuii. Tem He MeHee, eCcTb
Heob6X0AMMOCTb B TOYHOM OMNpeaesieHnn npas v 06A3aH-
HOCTelM NOMOLLHWKOB CyZel, TOYHO TaK e KaK 3To Obl10
OCYLLECTB/IEHO B OTHOLLEHUW CeKpeTapewn cyaebHbIX 3a-
cefaHun.

[Jpyrve coBeTHUKM, AENCTBYIOWME NPU Cydax, NOMo-
ratoT B OCYLLECTBAEHUN QYHKUMA cyaa No onpeaeneH-
HbIM HanpasieHUAM. B 60NbLUMHCTBE CyA0B NepBOM WMH-
CTaHUMK NPUEM rpawiaH OCyLeCTBAET NepBbl CTap-
lUMA COBETHMK. YTO e KacaeTcA npuema rpawxjaH B
cyfax annensiyMoHHOM M KacCaluMOHHOM MHCTaHUMK, TO
JaHHY0 QYHKLMIO OCYLLECTBIAET COOTBETCTBYOLWNIN Op-
raH (otgen). A paccMOTpeHWe ObpalleHui rpaxaaH, He
CBA3AHHbIX C MPUHATHEM AeNa K PAaCCMOTPEHUIO, PEryn-
pyeTcsa 3aKkoHoM «O nopaaKe paccMOTPeHUs obpaLleHui
rpampaH».

Cnepyet OTMETUTb, YTO MPWEM rpawmpaH U OpraHu-
3auMa Hafnewallero npefocTaB/iieHMA OTBETa Ha UX
obpalleHuss UrpaloT BamHyl pojb B (HOPMMPOBAHMU
06LEeCTBEHHOro MHEHUA O cyaax. B peicTBuTENbHOCTH
AaHHOEe MHeHue, 6yp,b OHO MONIOKHNTENIbHbIM UTN OTPU-
uatesibHbiM, B 60/blLUEN CTENEHM 3aBUCUT OT NO3ULMUM
KOHKPETHbIX JIL, ABAAIOWNXCA CTOPOHaMKU B CyAEe6HOM
npoLecce, 0iHaKO 10 Camoro Havana cygebHoro npouec-
ca COTPYAHWK cyaebHoro annapaTta AOKEeH AOCTOMHO
MCMNOJIHUTb CBOW 06A3aHHOCTH, CBA3aHHbIE C onpeaene-
HWEM JENCTBUA NO OBC/TYHMBAHUIO rpaxaaH, NopsaaKOM

obpalleHns B CyAbl, OCBEAOM/IEHNEM rpamaaH O Heoo-
XOOMMbIX AN NPeAbABAEHUSA B Cy JOKYMEHTOB. B aToM
CBA3U C/ieayeT yunTbIBaTb HEAOMYCTUMOCTb OKa3aHMA Co
CTOPOHbI COTPYAHUKA cyfebHOoro annapara ycayr opu-
AVYECKOM KOHCYIbTaLuK rpaxaaHam, o6paTmeLUMMCS 3a
pasbACHEHWEM NPaBW NOJAYM OGPALLEHUI, a TaKKe Bbl-
CKasblBaHMA CBOEr0 MHEHWS OTHOCUTEJIbHO NEPCMNEKTMB
cynebHoro paséupaTensctsa M NPeBbILLEHWe COTPYAHU-
KOM cyebHOro annapaTa CBOMX NOJIHOMOYUH, AeNermpo-
BaHHbIX COM/laCHO 3aKOHOAATENIbCTBY CYAbAM (MO AaHHO-
My BOMpocCy cM. ganee: PelwweHne EBponerncKoro cyaa no
Jeny lagxnes npotve AsepbarigrKaHa).

B 3akoHe «O cypax v cygpax» (CcMm. paHee, cT. 88) K
cdhepe OeATenbHOCTU pAfa KOHCY/bTaHTOB, paboTaro-
LWKMX B CyZeBHbIX annapaTax, OTHECEHbI BOMPOChHI CUCTe-
mMaTu3aunn u KognduKaumm 3aKoHoAaTenbcTBa, 0606-
LeHMA cyaebHOro onbiTa U BeAeHUA cyaebHOM cTaTUCTH-
KW. PasymeeTcs, 4To pelleHne AaHHbIX BOMNPOCOB Ypes-
Bbl4aMHO BaXHO C TOYKU 3peHUA AP DEKTUBHOM N TMOKOM
ajanTaumu NpaBocyama K U3MeHsIoLmMMca TpeboBaHUAM
3aKoHOAAaTeNIbCTBa, [AOHECEeHMA [0 CBegeHua obLle-
CTBEHHOCTU 3HAYMMOCTH POJIU, KOTOPYIO UrpatoT Cyabl B
06LecTBE, M OLLEHKM CyAamn CBOEN AEATENBHOCTMU.

OTMeueHHble B COOTBETCTBYIOLLEN CTaTbe 3aKoHa
YCAYIr1 KaHUenspuu, 6ubanoTexku, apxmMBHOro otgena m
X03ANCTBEHHOM CNYyK6bl ABNAOTCA Chepamm AeATEeNbHO-
CTM TEXHUYECKOrO nepcoHana cygoB. MocKobKy Ha3Ba-
HMA 3TUX CNyX6 camu no cebe AalT NpeacTaB/eHUe O
poae X AeATeNbHOCTH, HET HEOBXOAMMOCTH OCTaHaB/IN-
BaTbCA Ha JaHHOM BOMnpoce 6osee nogpobHo. Cneayet
OfHaKO 3aMeTuTb, 4TO B A3epbaigaHe npeaceaarenm
CY[ZI0B U CYAbM Ha3bIBAOT KAHLENAPUIO «CepALIEM Cyaa».
TaK Kak Hagnewalwasa perucTpauma Aen v pacnpege-
JNIEHWE WX MEXAY CyAbsAMM, aKkKypaTHaa opraHusaums
[IOKYMEHTOO60pOTa 3aBUCUT, B MNEPBYK OYepenb, OT
pesynbTaToB AEATENIbHOCTU COTPYAHMKOB KaHLUEeNAapuu.
MoCKOMbKY COrnacHO COOTBETCTBYIOLLEMY 3aKOHOAA-
TENbCTBY M BbILLEYNOMAHYTON WMHCTPYKLUMU O BEAEHWM
[leNI0Npon3BOACTBA, B OT/IMYME OT paHee MNPUMEHSIIO-
Lenca NpaKkTUKKW, pacnpeaeneHve aes Mexay cyabsaMu
OCYLLECTBNAETCA He NpeaceaaTeNAMM Cy0B, a COTPYA-
HUKaMW KaHLEeNsapun B COOTBETCTBMU C METOAOM KOAM-
POBaHusi, NO3TOMY COTPYAHMKAM KaHLUEeNspun HagnemuT
OblTb OYEHb OTBETCTBEHHbLIMU MPU UCMOJHEHUM AAHHOM
CYHEOBHOM 0653aHHOCTMU.

VI. O aByx peweHuax EBponeicKoro cypa
npoTtus AsepbaiigaHa

Co BpemMeHu patnduraumm AsepbargraHoMm HKoHBeH-
UMM no cen geHb EBponenckum cygom 6bi10 paccmo-
TpeHo 1765 anob npotns AsepbanaraHa. Ha aaHHbIM
MOMEHT B MpoLiecce pacCMOTpeHna HaxoaaTea 1475 gen.
Mo nosopy 74 pen mewpy CTOpoHamu npouecca 6b110
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[OCTUTHYTO corsiacue, U Ha OCHOBE NPOBEAEHHON MeX Ay
HUMM NEPENUCKU ByayT COCTaBAEHbI NPOEKTbI PeLleHui
CyaoB Mo anobam.®

CornacHo paHHbiM Ha KoHeu, 2011 roga, ony6amKo-
BaHHbIM B OQULMA/IBHOM CTaTUCTUYECKOM GIOSINIETEHE U
pa3melleHHOM Ha canTe EBponeicKoro cypa:

* [lo genam npotus AsepbarigHaHa 6b1710 BbIHECEHO
51 peleHne, uyto coctaBasaet 3% Hanob npoTuB
Asepbarigara (no octasibHbiM 97% 6bi/I0 MPUHA-
TO peLLeHNe 0 HeBO3MOHOCTH UX MPUHATHA K pac-
CMOTPEHNIO);

* B 47 u3 BbiLLEYNOMAHYTbIX peLleHuti EBponericknm
CYA0M 6b1/10 O6HaPYHEHO HAaPYLLEHNE TOM /I UHOM
ctatbn HoHBeHLmu;

* B 34 peleHnsax HapyLueHnsa 6blM CBA3aHbl CO CTa-
TbeH 6 (B TOM ymncae 12 HapyLieHur 6blan cBA3aHbl
C HEUCIIO/THEHNEM CYAEBHbIX PELLEHMI).

HaKk BMAHO 13 CTaTUCTUHECKUX JAHHbIX, GOJIBLLUMHCTBO
peLleHni, BbIHECEHHbIX NpoTuB AsepbaigaHa (34),
cBA3aHbl co cTaTber 6 HoHBeHuuK — NpaBo Ha cnpaBes-
nvBoe cypebHoe pasbupaTenscTBo. [lBa peleHus (6%
BbIHECEHHbIX B CBA3M C AAHHOW CTaTben peLleHui) Heno-
CpeACTBEHHO CBA3aHbl C MPEBbILIEHNMEM COTPYAHUKaAMU
annaparta CBOWX AOJIKHOCTHbIX MOJIHOMOYMH, GO He-
HazJ/1eaLlMm UCNOSIHEHNEM CBOMX 06A3aHHOCTEN.

AHanu3 npuBefeHHbIX HUXe aen agwueB npoTus
AsepbanaraHa n Abbacos nNpotus AsepbangiaHa no-
KasblBaeT, YTO MO NEpPBOMY Aeny numenca hakT npesbl-
LUEHWA NOJHOMOYMI COTPYAHUKOM cyaebHoro annapara,
KOTOpbIM MPOMHMOOPMUPOBAsT TPawaaHuHa, BTOPraschb
Taknum 06pas3om B KOMNETEHUMIO cyaa (Cyabu), a BO BTO-
poM Aefie NPOU30LIN0 HeYyBEAOM/IEHUE CEKPETaApEM Cy-
[Ae6HbIX 3acefaHuii U CAyxObl MO AeNonpou3BOACTBY
CTOPOHbI Mpouecca O BPEMEHUM U MECTEe NPOBEAEHMUA
cynebHoro sacefaHus B MpesyCMOTPEHHOM 3aKOHOM
NopsAKeE, YO 3aBEPLUMIOCH NPUHATUEM PELLEHUI NPOTUB
rocyaapcraa.

B cBoem pelwennn no Aeny MNagxmnes npotmse Asep-
6anmpkaHa (xkanobaNe 5548/03) ot 16 Hoabpa 2006 roga
EBponeickuii cya no npaBam 4YesoBeKa Npullen K 3a-
K/TFOYEHMIO, YTO NO AAHHOMY ANy MMENO MECTO OrpaHu-
YyeHue npasa 3afaBUTENA Ha obpalleHue B CYA U, TaKUM
06pa3om, 6b1710 OrpaHM4EeHo NPaBo Ha CnpaBeaMBoe Cy-
AebHoe pasbupartenbCTBo.

XoTa AaHHoe Aeno 6bI10 CBA3aHO C 0COOOM CUTyaum-
€W, C/IOMMBLLENCA B pe3ynbTaTte npoBefeHusa pedopmbl
Yron0BHO-NPOLECCyasibHOro 3aKoHogaTenbCcTea B Asep-
GanaraHe, CyTb MpaBOHAPYLUEHWA MO Aesny cocTosna
B TOM, YTO HE OblJI0 HUKAKOro OPUUNANbHOrO peLleHus
cyfa, KoTopoe 6bl pasbACHW/IO MOJIOMEHUA 3aKOHOAa-
TenbCcTBa MO Aeny 3anaBuTensd. HanpoTus, B OTBETHOM
MUCbME Ha ero annenAuMoHHYI0 Xanoby CoTpyaHuK An-
NensuMOHHOro cyaa (pyKoBoauTe b oTAena no npuemy

® http://az.trend.az/news/society/2055655.html

rparxgaH U nMcem) OoTMETUI, YTO BCKOpe ero Aeno 6y-
JeT paccMOTpeHo B AMMNensunoHHOM Cyae U 3asaBUTENb
6yaeT NponHdOPMMPOBaH O PACCMOTPEHUM ero Aena B
yCTaHoBJIeHHOM nopaake. OgHako, HECMOTPA Ha nocre-
Aylolme perynfpHble obpalleHusa 3aAaBuTena B TedeHue
roga, pacCMOTpeHUe Aena TaK U He COCTOANOCh M 3ad-
BUTEJIO He BblJI0 NPEAOCTaBNEHO HUKaKoM Hdopmaumm
no AaHHoMy noBoAy. B KoHe4YHOM cyeTe, No NPOoLEeCTBUM
60/1e€e ABYX NIET CO AHSA NoAaum annensuMOHHOM Kanoobl,
CyZ YBELOMUA 3aABUTENA B NMUCbME, MOAMUCAHHOM TeM
cambiM coTpygHukom oT 31 mapTa 2004 roaa, 4to «Co-
rnacHo cTtatbe 72 OEeWCTBYIOWEro Ha AaHHbIA MOMEHT
YronoBHO-NpoLeccyasbHOro Kogekca...B AnnensauuoH-
HOM Cyfe... pacCMaTpuBalOTCA UHbIE MaTepUasbl Mo yro-
JIOBHBbIM fieNnaM M yros0BHOMY NPeciefoBaHnio B CBA3M
C annenAuMOHHbIMU Kanobamu M NpoTecTamu no BCTY-
MUBLLMM B 3aKOHHYIO CWUIY MPUroBopaM CyZOB MepBOM
MHCTaHUUK 1 NpoYnm pelleHusaM. PekomeHayeTca obpa-
TUTbCA B BepxoBHbIN cyg AsepbariaaHckon Pecny6an-
KW ONA nepecmoTpa NpuroBopa, BbIHECEHHOro BoeHHoM
Konnerven BepxOBHOro cypa no peleHusam cyga nep-
BOM MHCTaHUuMK oT 7 aBrycta 1995 roga u 26 mioHsa 1996
roga».

EBponenckuin cys OTMETWA, YTO MMCbMO, MOAMUCaH-
HOe coTpyAHMKOM AnnensaunoHHoro cyga ot 31 mapTta
2004 roga, He ABNAeTCA oPULMasIbHBIM peLLeHNeEM cyaa,
obnagarowmnm obsasatesbHoM cunon. CornacHo asep-
6araaHCKOMy 3aKoHoAaTeNnbCTBY, COTPYAHMK cyaa He
obnagan NoaHOMOYMAMM MO OLEHKE MepCrneKkTUB pac-
CMOTPEHMA Hasi06; BOBMOKHOCTb PACCMOTPEHMA Haso-
Obl fOMKHaA Oblia 6bITb onpegesieHa AnnensuMOHHbIM
cygom (cm. YTK, cT. 391.2). Bo BCcAKOM ciyyae, B NUCb-
me oT 31 mapta 2004 roga He COAEPHUTCA CCblIKa Ha
nepexoaHbl 3aKOH, BCNEACTBME 3TOrMO0 OHO HE MOMKET
CUYMTaTLCA MCTOYHUKOM TONIKOBaHUA. Cya TaKKe JONKEH
6bl71 OTMETUTb, YTO OCHOBAHUSA, U3/IOKEHHbIE B MUCbME
ot 31 mapTa 2004 roga, BCTyna/iv B ABHOE NPOTUBOpEYMe
C NepexoiHbIM 3aKOHOM, B KOTOPOM 6bl10 NOATBEPHAE-
HO nNpaBo 06}anoBaHWA BCTYMMBLUMX B 3aKOHHYKO CUJY
peLleHNn Cya0B NEPBOM MHCTaHLWW NOCAE BCTYNIEHUA B
cuny Hosoro YIK.

EBponeincKkui cyp no npaBam Yes0BeKa BbIHEC peLue-
HWe no Aeny A66acoB npoTuB A3epbainmkaHa (a-
no6a Ne 24271/05) ot 17 aHBapA 2008 roga, B KOTOPOM
onpegeseHo, 4To 6bin HapylweH NyHKT 1 ctatbu 6 HoH-
BEHUWU U cyfebHoe pa3bupaTteibCTBO 4e/1a 3aABUTE/IA B
BepxoBHOM cyae He 6bl10 NPOBEeAEHO B COOTBETCTBUU C
TpeboBaHnem obecneyeHns cnpaBesInBoCTy.

3aABuTENb, BOCNO/Ib30BABLUMCL MPaBOM OG¥anosa-
HMA cyaebHbIX MPUroBOPOB, BbIHECEHHbLIX B COOTBET-
CTBWM C paHee AeNCTBOBABLUNM YroJI0BHO-NPOLECCYaslb-
HbIM 3aKOHOAAaTEe/NbCTBOM, B MNOPAAKE, onpeae/ieHHOM
B HoBoM YTK (BcTynun B cuny 1 ceHTabpa 2000 roga),
cojepalemca B nepexogHom 3akoHe oT 14 uonsa 2000
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roga, nojan KacCauuvoOHHYyl anoby 4 okTadpa 2004
roga B CBA3M C NPUrOBOPOM, BbIHECEHHBIM B €0 OTHOLLIE-
HuM 31 nona 1996 ropga. HaccaunoHHana wanoba 6bina
3apeructpupoBaHa B BepxoBHom cyge 6 oKTAGps 2004
roga. Mo mHeHuto lMpasuTenbcTBa A3epbangraHCKoM
Pecny6nunku, 15 oKkTAbpsa 2004 roga BepxoBHbin cyp
«yBEAOMUN 3aABUTENA O TOM, YTO cyaebHoe 3acepaHue
no ero geny 6ypet npoBeaeHo 7 pexkabps 2004 ropa».
Mo MHeHUIO 3aABUTENA, UM HE BblI0 NOJIYHYEHO HUKaKNX
NMOBECTOK O fIBKE Ha CyaebHoe pa3bupaTenbCTBO. U B 06-
LLEeM OH He Mosyvyan HUKaKUX CBEAEHWW OTHOCUTESIbHO
CBOEro Aena B TeYeHUEe HECKONBbKUX MECALIEB.

27 AaHBapAa 2005 roga 3aAaBuTENb OTNPaBWUA MUCbMO B
BepxoBHbIN cya, B KOTOPOM NoTpeboBasn npeaocTasie-
HUA eMy MHOPMaULMM O MOJIOKEHUU AEeN C CyaeOHbIM
pasbupaTeIbCTBOM MO ero Aesny. 3aaBUTeN0 6bI10 CO06-
LLEeHo, YTo 7 feKabps 2004 roga BepxoBHblli cyf paccmo-
Tpen noAaHHy MM KacCauMOHHYI0 anoby ¢ y4acTUeMm
rocyfapCcTBEHHOro O6GBWHUTENA, OAHAKO 6e3 y4yacTusa
€camoro 3asBuTeNs.

B cBoei anobe, HanpasneHHoM B EBponeicKuii cya,
3anABUTE/b, CCbINasacb Ha NyHKT 1 cTtatbn 6 KoHBEHLMM,
noxanosascs, 4To BepxoBHbIN cyg He yBeAOMUA €ro o
paccmoTpeHuu gena 7 pekaépa 2004 roga, BCleacTBueE
4ero OH He CMOT MPUHATbL yyacTue B cyaebHoOM 3acepna-
HWU. B 1anobe 3asBUTE/Ib TAKIKE OTMEYAET, YTO B CBA3U
CO C/IOMMBLLENCA CUTYaLMeN OH HE CMOI OpraHn3oBaTb
HEeo6XoANMYI0 3aluMTy, camo3almTy WAM BOCMOJb30-
BaTbCA BO BpeMsA CyAeOHOro 3acefaHus ycayramu npeg-
CTaBUTENSAA CBOMX MHTEPECOB — aiBOKATOM, BblAE/IEHHbIM
ocygapcTBOM B COOTBETCTBUM C nyHKTamu 3(6) u 3(B)
ctatbh 6 KoHBEHUMN.

EBponencKkui cyg onpeaenus, 4To CTOPOHbI He ocna-
puBanu pacCMOTPEHWE KacCaLMOHHOM ¥anobbl No aesny
3afABUTENa 6e3 ydyacTmsa caMoro 3aaBuTensa 7 gerabps
2004 ropa, ogHaKo ocnopuaun aKkT AoBefeHMA 00 CBe-
AeHuA 3aaBuTeNsa MHbopmMaLumn o NpeacTonALLem cyaeo-
HOM 3acefaHuu. HecMoTpA Ha TO YTO NPaBUTE/IbLCTBOM
AsepbarigraHcKon PecnyBGauKn 6bliv NpeacTaBeHbl
NMOBECTKU O ABKEe Ha cyfebHoe 3acefaHue, AaTMpoBaH-
Hble 15 okTAGPA 2004 roga, EBponenckuii cyg oTMeTUA,
4YTO 3TW MOBECTKWU He 6blIM 3apPErnCTPUPOBaHbI Ha Mo-
yTe, TaKMM 06pas3oM, NPaBUTENBCTBOM A3epbanmaH-
CKoOM Pecny6auKn He 6b1110 NpeacTaBieH0 HUKaKMX A0-
KasaTenbCTB, CBUAETENIbCTBYIOWMUX O TOM, YTO NOBECT-
KW OENCTBUTENBHO OblIM OTNpPaB/IEHbl 3aABUTENO UK
MHbIM CNOCO6OM ObliM nepefaHbl emy. EBponeickui
cyn OTMETU/, YTO B JAHHOM C/lyyae NpefcTaB/fieHHble
npaBuTenbCcTBOM A3epbangaHcKon Pecny6auvku pgo-
KasaTenbCTBa, CBUAETENbCTBYOWME 06 yBeAOMIEHUU
3aABUTENA O NPOBEAEeHUW cyaebHoro 3acefaHua B
AOJIKHOM nopsgKe, He ABNATCA BeCKUMU. (CpaBHM:
Metenmya npotus Poccum, Ne 33132/02, § 33, 22 mioHA
2006 roga).

VIl. BbiBogbl: ONTUMMUCTUYECKUI B3rNAp[, B
6yayuiee. Bbi3oBbl U NepCNeKTUBbI

CerogHs B AsepbarigraHe CTPEMUTESIbHO pacTeT Ymc-
JIEHHOCTb FPaMOTHbIX U MHTEJUIEKTYasIbHbIX FOCCya-
LMX, LOOPOCOBECTHO UCMOHAOLLMX CBOWU AOJTIIKHOCTHbIE
06a3aHHOCTM. TO/IbKO 3a nocnegHue rogbl 6onee 100
npeacTaBuTeIe MONOAEKM, NPOLUEALLNX TECTUPOBAHNE
Ha npo3padHbIX KOHKypcax, npoBeAeHHbIX Homuccnein
Mo BOMpocam rocyAapCTBEHHOW CAYHObI, NPUCTYNUAN K
MCMOJIHEHUIO CBOUX 06A3aHHOCTeN. Bonee Toro, BnosHe
OYEBUIHO, YTO BbINMYCKHUKKN IOPUANYECKUX haKyIbTETOB
YHUBEPCUTETOB 60J1ee CKIOHHbI paboTaTb B CyAebHbIX
opraHax, Yem B Apyrux nNpaBOOXpPaHUTE/IbHbIX OpraHax.
Ha KOHKypc, o6bABneHHbIM Homuccment no Bonpocam
rocyfapCTBEHHOM CyObl B CEHTADOPE TEKyLero roaa,
nojanun 3aABKKW: Ha 1 BaKAHTHOE MECTO MOMOLLHUWKA CY-
Abn B BaKMHCKOM AnnensuuoHHOM cype-62 4yenoBeka,
Ha 1 BaKaHTHOE MECTO Ha Ty e Camyl [JOIHHOCTb B
BaKMHCKOM cyze No TAXKUM NPecTynieHuam — 32 Yeno-
BEKa, Ha 4 BaKaHTHbIX MeCcTa CeKkpeTapen cyaebHbIx 3a-
cefaHn B HaCMMUHCKOM panoHHOM cyae — 37 YenoBeK,
Ha 1 MECTO KOHCY/IbTaHTa B Pacno/IOXEeHHOM B PEMMOHE
AHAMWHCKOM AnnensuMoHHOM cyae — 27 4enoBekK, Ha 1
MECTO KOHCyAbTaHTa B CanbAHCKOM panoHHOM cyge — 10
yenoBeK.® [laHHas TeHAEeHUMNA He ABNAETCA C/IyYarlHOM,
NMOTOMY 4YTO MMEHHO CcyaebHble annapartbl CYMTAKTCA
«LIKOIOM» (OpMUPOBaHMNA Oyaywmx cygen. [daHHbli
daKT noaTBepHaaeTCA pesybTatamMmm npouecca nsbpa-
HUA CyZen, KOTOopbIM ye nposoauica 3 pasa ¢ 2005-oro
roga v 6yaet npoBoAnUTLCA B 4-bli pa3 U KOTOPbIM Bbla
BbICOKO OLLeHEH eBPONENCKMMM SKCNepTamm No KavecTay
Npo3paYHOCTN U NPOrPecCUBHOCTH npoueaypbl. N3 235
cyfen, n3bpaHHbIX U3 ymucna 2200 KaHaAMAATOB, y4acTBY-
IOLLMX B KOHKYpcax, 58 4yenosekK, nin 24% ctanun roccny-
Hawnmn B cyaebHblx annapartax. JaHHoe 4ncio cyuie-
CTBEHHO MPEBbILLAET YMCIEHHOCTb aiBOKATOB, COTPYA-
HWKOB MPOKYpaTypbl U MHbIX PaGOTHUKOB NPaBOOXPaHM-
TE/IbHOW CUCTEMbI, HA3HAYEHHbIX Ha JOMKHOCTb CYbW.

B AsepbarigaHe 60/bllOe BHUMaHWE yaenaeTca Bo-
npocam o6y4eHuA COTPYAHMKOB CyAEOHbIX annapartos.
3aKoHogaTenbCTBO NpeAycMaTpuBaeT ererogHoe npo-
XOMAEHNE COTPYAHWKAMU CyAebHbIX annapaTtoB KypcoB
NOBbILLEHNA KBAIMPUKALMKM, OpraHM3yeMbix AKasemMmnen
tocTnummn. Nommumo atoro, Cyapeb6Ho-lMNpasoBbiv CoBe-
TOM Y MUHUCTEPCTBOM HCTULUW B COTPYAHMYECTBE C
MEXAYHaPOAHbIMW OpraHn3aumAMU OpPraHn3yeTca LMK
TeMaTMyYeCKMUX KypcoB. TONbKO B aTOM rogy ao 200 co-
TPYAHWKOB CyfebHbIX annapaToB MOCETUAU TPEHUHTH,
opraHvsoBaHHble B 4 pernoHax ctpaHbl CyaebHo-lpaso-
BbiM CoBeTOM U AsepbanaaHcKom Accoumalmen cyaemn
o6Liel MHCTaHUMW. A B NPOLLIOM rogy AJs NpuUcTynue-
LUMX K HOBOW [AEATENIbHOCTM COTPYAHWMKOB annapaToB

10 http://dgmk.az/aze/elan/270412/statistika/vakansiyalar_uzre_
hesabat_1.htm#geri
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aAMUHUCTPATUBHO-3KOHOMUYECHUX CyA0B OblIn opraHu-
30BaHbl TPEHWHI-KypCbl N0 TeMe «AAMWHUCTPaTUBHbIE
CyAbl — HAUMOHA/IbHBIE U MEMHAYHApPOAHbIe CTaHAApTbI:
npeueaeHTHoe npaBo EBponerickoro cyaa no npasam ye-
NIOBEKa» C y4aCTUEM ONbITHOrO aKcnepTa n3 NepmaHum.

EcTecTBeHHO, 4TO B A@HHOM Cdhepe NPeACcToUT caenatb
ewé mHoroe. Mo MHeHWIO aBTOpa AaHHOM cTaThM, cneay-
eT yAenuTb 0coboe BHWMaHWEe Bonpocam paspaboTHU
npaBua NoBeAEeHUA COTPYAHWKOB cygebHoro annapara
KaK cneuuduriecKon KaTeropumn roccayxawmx. Cnegyet
3aMeTUTb, YTO B 3TOM cepe yHe UMEITCHA MewayHa-
poaHble cTaHaapTbl. Tak, Ha cobpaHuu [Tpynnbl cyaen no
BOMpOCaM YKpenieHns JO6POCOBECTHOCTU U HEMOAKYM-
HOCTM CyAen, AerCTBYoWen Npy YnpasaeH1n no HapKo-
TMKam u npectynHoctn OpraHmsauymn O6beanHEHHbIX
Hauui, coctosBwemcs B BeHe 27-28 okTA6pa 2005 roaa,
Obla1 NPUHAT AOKYMEHT Nof HasBaHWeM «[puUHLMMbI No-
BEAEHWNA COTPYAHUKOB CyAoB» U cTpaHam-yieHam OOH
6bl/I0 PEKOMEHI0BAHO MCNO/Ib30BaTh AaHHbIA JOKYMEHT
npv paspaboTKe HOPM B AaHHOM cdepe.!!

Mbl yBepeHbl, YTO MPUHATUE [OEMCTBEHHbIX Mep Mo
KOMMEKTOBaHMIO Cye6HbIX annapaToB rpaMOTHbIMU U
npeanpUMMYMBbLIMU IOPUCTAMWU U MOBBILLEHWE WX HaBbl-
KOB M KBa/MdUKaUMM KaK BawHeMwas AeATesIbHOCTb,
HamnpaB/eHHanA Ha MOBbIWEHWE KayecTBa MpaBoCcyaus
B AsepbararaHe, B 6aMKanlem Oyaylem gacTt CBOU
naoabl.

Ha pgaHHbIi MOMeEHT EBponeinckui cyg, cneuyanmsm-
poBaHHble noapasgeneHva CoBeTa EBponbl, a Takxke
pasnnyHble pervnoHabHble U MEXAYHAPOAHbIE OpraHu-
3aluy NPOBOAAT B Pas/fiMuHbIX CTpaHax LMKA Meponpu-
ATUIN, KOHDEPEHLMI N CEMUHAPOB O MECTE U POJIN KOH-
CTUTYLMOHHBIX MM BEPXOBHbIX CYyZI0B B cObt0geHMn EB-
poneicKon KoHBeHumn. Mo HaweMy y6exaeHuto, 6bl1o
Obl LLeNecoobpasHo yaennTb 0coboe BHUMaHWe PoJiv Cy-
febHbIX annapaToB B faHHOM npouecce. Ecam mbl nogon-
[leM K JlaHHOMY BOMPOCY C No3uLmm hopManbHOM NI0TUKMK,
CKBO3b MPU3MY pPasBWUTUA OT NPOCTOr0 K CAOXHOMY, TO
CMOXEM 0CO3HaTb, KaKOe BarHOE MECTO 3aHWMaloT CO-
TPYAHWKM, HE ABAAIOLLMECA CYAbAMM, B peaimsaumm npa-
Ba rpaxgaH Ha cnpasegnvnBoe cyaebHoe pasbupartesnb-
cTBO. [JoHeceHWe cnpaBea/IMBOCTHU 10 FpaxaaH 3aBuCUT
He TOJIbKO OT OKOHYaTE/NIbHOrO PELLEHUs, BbIHECEHHOMO
CyAbel Nno feny, OHO TaKXKe 3aBWUCUT OT TOro MyTH, Ko-
TOPbIV BEAET K NPUHATUIO AAHHOIO peLleHusi, OT TOro,
HaCKO/IbKO 3(MEKTUBHO U TMOKO BbICTPOEHbI OTHOLLEHWSA
MeXAy rpamgaHamm n cyaebHbIMK YUHOBHUKAMM.

Mbl xoTenn 6bl NOAbITOXUTL CKAa3aHHOE UUTaTon U3
BbICTYN/JIEHNA MWHUCTPA tOCTULMK A3epbargaHCKOM
Pecnybnunkn, npeacepatensa Cype6bHo-lpaBosoro Co-
BeTa ®uKpeta MamegoBa Ha COCTOABLUEMCS B 3TOM
rogy Btopom [leTepbyprcKom MexayHapOgHOM opu-
andeckom dopyme. PasymeeTcA, 4TO BCe CKasaHHOe

1 www.unodc.org/pdf/corruption/publication_jig4.pdf

rocnogjyHoMm MHUHUCTPOM B UEJIOM UMEeNI0 OTHOoLWleHune
K oTnpaBfieHuto npasocyamsa. Ho gaHHble Mbican MOryT
ObITb BblParKEHbl TAKKE C Y4ETOM 06A3aHHOCTEN KarKao-
ro coTpygHuvka cygebHoro annaparta: «bes COMHeHus,
HaM HYX}HO ABUraTbCsl Bnepes, U Mbl JO/IHKHbI ABUraTbCA
[0 TEX NOp, NOKa He AOCTUITHEM onMcaHHOro MapTUHOM
JoTepom KMHFOM COTOSIHUSA — «NyCTb NpaBocyane TeveT
KaKk Boga». fl cuuTalo, Y4To COTpyaHUYana U nsyyas onbIT
APYr Opyra, a TaKXe aKTMBHO MPUMEHAS MeTO[ 3neK-
TPOHHOrO OTMPAaBJ/IEHWUA NPaBOCYAMA, Mbl BHECEM CBOWM
BK/1aJ, B €10 OKa3aHUSA «CaMoro Jly4Llero» npaBocyaus
HaceneHWo Mupa. YBEPEH, YTO Mbl AOCTUrHEM NOCTaB-
JIEHHOW HaMW LieSIM, MO0 KaK Obl/I0 CKa3aHO B APEBHEM
nspederum: Nulla difficultas tanta est, quam mens human
non vincat — HeT Takom CA0XKHOCTU, KOTOPYIO HE MOT Obl
paspeLnTb YeI0BEYECKUM YM» .12

2 Milli ve beynalxalg adalet miihakimasinin inkisafi: Cagirislar,
islahatlar ve perspektivler — Azarbaycan tecriibasi / Azarbaycan
Respublikasinin  adliyye naziri, Mshksma-Hliquq Surasinin
sadri Fikrat Mammadovun “Ikinci Peterburq Beynalxalq Hiquqg
forumunda (Sank-Peterburg, 16-19 may 2012-ci il) maruzssi” /
“Qanungulug” jurnal, may 2012, Ne5, s. 38-40
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FapaHTHA «cnpaBea/MBOro
cype6Horo pasbuparenncrea»
KaK npaBo 3¢ peKTUBHOro
npepcTaBieHUA NPaBOBOWU TOYKHU
3peHuA B CyA0NpOU3BOACTBE —
MMnepaTUBHble TpeboBaHuUA

AN HaLUOHaNbHOro
npoueccyasibHOro npaBa

MapaHTUA «cnpaBeaMBOro cyaebHoro pasduparesib-
CTBa» MMEET CBOK OCHOBY COracHo ctatbe 6 EBponeit-
CKoW KOHBEHLMM 0 3almTe NpaB U OCHOBHbIX CBO6OS, Ye-
noseKa. Hapywenus npasa KoHBEHUMM 3aHUMAIOT 60J1b-
LLIOe MeCTO B cyaebHOM NpaKTMKe EBponeicKoro cyaa no
npaBsam 4esnoBeKa. 80% pelleHui, NnpruHUMaemblix EBpo-
NMeNCKMM CyZIoM MO MpaBam 4YeN0BEKa, KacaloTcA npas
n3 HoHseHuun. B 6onee yem B 70% peluennii EBponein-
CKWM cyA No npaBaM YenoBeKa KPUTUKYET AJIUTENbHYIO
NPOAOIHNUTENBHOCTE CyAO0NpPOn3BOACTBa. HacTtoAwas
CTaTbA NOCBALLAETCA OTAE/IbHBIM BbIABJIEHUAM rapaHTuu
«CNnpaBej/IMBOro cyaebHoro pasbuparensctsa» U ee
BO34EMCTBUIO HA NPaBOBYIO CEPY rpamaaHuHa, a TaKKe
BbITEKAKLWMM OTCloga TpeboBaHMAM K HauWOHabHOMY
npoueccyanbHOMY npasy.

l. BepeHue. [lOoHATHE «CNpaBepsIBOro
cypebHoro pasbuparenbcrea»

MNMoHATME «chnpaBeaiMBoe cyaebHoe pasbuparesib-
CTBO» He onpegeneHo B EBponenckon KoHBeHUuK 0 3a-
LUWTE NpaB M OCHOBHbIX CBOGOA, YE/I0BEKA, HTO MOC/YHUIIO
MOBOJOM [1S1 PA3HOI/IaCUM C TOUYKM 3PEHNA ero NpaBu/ib-
HOro 3HayeHuA. Cnefyet UCXOAMTb U3 NOHATUA «CnpaBes-
JIMBOrO C/yLLIAHWS», UMEIOLLErO N0 aHr/IMMCKOM NPaBoBOM
TPaguUMM CaMOCTOATENIbHOE 3HaYeHWe A/1A OonMcaHust
BCEX rapaHTUi CyAOnpOU3BOACTBA, HEOOXOAUMBIX ANs
cnpaBea/IMBOro Cyfonpon3BoacTea. JJaHHoe NoHsATUE OX-
BaTbIBAET HE TOJIbKO BOMPOC CNPaBe/IMBOCTH CAyLLIAHWSA,
HO 1 TpebyeT, B aHIIMIACKOM NMOHUMaHUWU, MUHUMAIbHYIO
Mepy CnpaBe/MBOCTU BO BPEMS BCErO CYA0MpPOU3BOJ-
cTBa. B GONbLUMHCTBE C/yyaeB peyb UAET O TPEGOBaHWM
«CMpaBe/IMBOro0 CyaebHOro pasbuparensctBa» M WC-
Nonb3yeTcs NP 9TOM HE MPUMEHAEMbIA B aHI/IMACKOM
IOPUANYECKON NIMTepaType U NpaKTUKe TEPMUH. Tem He
MeHee, 4acTo MONepeMeHHO U 6e3 yKa3aHua Ha pasHoe
COAEpaHne MpUMEHSEMblE MOHATUA «CMpPaBea/IMBOE
clylwaHue» 1 «cyaebHoe pa3bupaTenbCTBO» CNOCOGCTBY-

' ABnAeTcA cyaben PepepanbHoro cyaa 'epmaHun no coupans-
HbIM flenam, a TaKKe rnaBHbIM PeAaKTOPOM HACTOALLErO HypHa-
na.

0T MPEANONOKEHNIO, YTO MOHATUS MO CBOEMY COAepKa-
HUIO ciedyeT NoOHMMAaThb paBHO3Ha4YHO. Crnop o popmynu-
POBKE HOCUT, CKOpee BCEro, aKaleMUYECKU xapaKTep.
Cnepyet oTmMeTuTb, 4TO EBponeiickas Homuccus no 3a-
WMTE NpaB YeIoBEKA C CaMOro e Hayana paccMmartpu-
Basla «CygebHoe pas3bupaTenbsCTBO» B KayecTBe npasa
YesioBeEKa, 3awmieHHoro Y. 1 ¢T. 6 EBponerickon KoHBeH-
L1 O 3aLumTe npaB M OCHOBHbIX CBOOOA, YenoBeKa.? [laH-
HOE NPenMyLLEECTBEHHO MPMBbLIYHOE MOHATME HALLIO CBOE
MECTO TaKKe M B cyaebHOM npakThke EBponerickoro cyaa
no npasaM YyenoBeKa. [Mo3ToMy 1 B HACTOsLLEN CTaTbe No-
HATUA «CnpaBes/IMBoe CyLlaHne» N «cyaebHoe pasbupa-
TENbCTBO» AO/HHbI MPUMEHATLCH KaK CUHOHUMDbI.

MoHATHEe «cnpaBep/MBoe cypebHoe pasbduparesb-
CTBO» ABNAETCA OYEeHb KOMMJIEKCHbIM, HO MOXET ObITb
McYepnbIBaloLLEe ONMCaHO «OOLLLEN OrOBOPKOM A/l CyAo-
Npov3BOACTBa B MPaBOBOM rOCyAapCTBe». 3aKpernsieH-
Hble B Y. 1 cT. 6 EBponeickon HoHBeHUMM O 3almnTe npas
M OCHOBHbIX CBO60J, YesioBEKA OTAE/bHblE 3/1EMEHTHI,
AONOJZIHEHHbIE I'IpGSyMI'ILI,VIef;I HEBUHOBHOCTW COrnacHo 4.
2 CT. 6 ToM e KOHBEHLUN M MUHUMaJIbHBIMK CTaHZapTa-
MW cornacHo Y. 3 ¢T. 6 KoHBeHLuMK, npeacTaBnaioT cobom
BCEro-HaBCcero HeooxoaumbI MMHUMYM. B EBponeicKom
HoHBeHUMM 0 3almTe NpaB U OCHOBHbIX CBOGOJ, Yeno-
BEKa HET HWKAKOro yKasaHus, Kak MMEeHHO obecrneuyu-
BaeTCA «CnpaBej/iMBoe CcyaebHoe pas3bupaTesibCTBO».
Bonpoc 0 ToM, UMeNo M MeCTO «CrnpaBea/MBoe Cyaeo-
HOE pa3bupaTenbCTBO», MOMET ObiTb pelleH No3ke Ha
OCHOBaHWW NpoLeccyanbHON GOPMYSIMPOBKU NPOLIECCY-
abHOro 3aKOHOAATENbCTBA rocygapcTaa. Jvua, npume-
HAoWwKe EBponerickyto HOHBEHLMIO O 3almnTe npas 1 OC-
HOBHbIX CBOGOJ, Y€/1I0BEKA, [O/HHbI MOHUMATb NMPUHLMN
«CcnpaBegMBoro cyaebHoro pasébupartenbcTBa» B Ka-
yecTBe NPOrpaMMHOro NPeA/IoHKeHUs, UCNob3ys TaKkne
3/1IEMEHTbI AN KOHKpeTu3auun, KoTopble chopMmMpoBa-
JIUCb B TeYeHWe [EeCATUIETUA eBPOMENCKOro pasBuTHs
B KauyecTBe COBMECTHOIO KOHCEHcyca BCex [orosapw-
BaroLwwmxca cTopoH Esponerickon HoHBeHLMKW O 3awute
npaB M OCHOBHbIX CBO60J, Ye/I0BEKA B Chepe OCHOBHbIX
npoueccyasbHbIX Npas.®

Il. Appecatbl cT. 6 EBponeiickor KoHBeHL MK
0 3aluTe NpaB U OCHOBHbIX CBOGOy,
yenoBeKa. OrpaHM4YeHre HauuoHaIbHOM
npoueccyasibHO aBTOHOMUMU

Hak B uenom npasa HoHBeHUuK, TaK 1 npoueccyasb-
Hble rapaHTMM, COrflacHO €BPOMNEMCKO-MPaBOBOM AOr-

2 Cp. Hanpumep, oT4eTbl Komuccun Ne 524/59 1 617/59, YbK 3, 22
n 370.

3 OTKpbITbIM OCTAETCA CMOPHbIM BOMPOC, HOCWUT /M MPUHLMN
«CMnpaBea/MBoOro cyaebHoro pasbupaTenbCTBa» XapakTep ca-
MOCTOATE/IbHOMO MPOLEeCcCyaslbHOro npuHumna, Mbo obasaHHo-
CTH, BbITEKaKoLWme No HopMaMm MeXAyHapoaHoro npasa us Es-
poneincKko KoHBeHUMM MO 3awmTe npaB U OCHOBHBLIX CBOGOZA
4e/IoBEKa, He BbITECHAKTCA HalMOHa/IbHBIM NPaBoM MNpu o6e-
CrneYyeHnn MoJo6HbIX rapaHTWi, a NPUB/IEKAKTCA B KavyecTBe
NPOBEPOYHbIX MaCLLTaboB.
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MaTuKe, ABNATCA CBA3YLWWMW UCKAYUTENBHO AR
JOroBapuBaloLMXca rocygapcts. Jorosapusarolimecs
rocyfapcrea OTBETCTBEHHbI B KaXAOM OTAENIbHOM Cily-
yae 3a eMCTBUTESIbHYIO 3alLUTY MHANBUAYAbHBIX NPas,
OCHOBaHHbIX Ha EBponerickor HKoHBeHUMM O 3awmTe
npaB U OCHOBHbIX CBOGOJ, YENI0BEKA, €C/IU BbINOHEHbI
NPeanoCbIIKU A5 UX TPUMEHEHMUS.

OpHako, cornacHoO NOCTOAHHOM CyAebHOM MpaKTUKe
EBponerickoro cyga no npasam 4esioBeKa, BBUAY OTCYT-
CTBWA CNeuuanbHOM perynifumMm, KOMNeTeHUMEN BHYTPU-
rocyapCTBEHHOrO Nnpasa OTAE/NbHbIX J0roBapUBatoLLIMX-
CAl rocyAapcTB fABNAETCA ONpefeNnieHNe KOMMETEHTHbIX
CYyZlOB M YyperysvMpoBaHWe MpoLeccyasibHbIX npeanuca-
HWA AN MCKOBOMO MPOW3BOACTBA, KOTOPbIE AOJIHHbI
06ecneynTb 3aWuTy MNpaB rpawmpaHWHa, BblTEKAKOLMX
n3 EBponenckor KoHBeHUuM O 3alumTe npaB U OCHOB-
HbIX CBOGOJ YenoBeKa. JaHHbI NPUHLMI, 3alyLaoLLmi
B OCOGEHHOCTM HaLMOHa/NbHOE MpoLeccyanbHoe Mpa-
BO NpPOTWMB «Aedopmaunii» Ha eBPOMEenCKO-NPaBoOBOM
YPOBHE, CYLLECTBYET JIMLLUb B TOM C/lyyae, Koraa ycaoBus
HaLMOHaNbHOrO MPOLECCYyanbHOro 3aKoHoAAaTeNbCTBa
JenaoT NPaKkTUYECKU HEBO3MOMKHBIM MM 6E3MEepPHO OC-
NOXHAT (NPUHLMN 9PDEKTUBHOCTHN) NPUMEHEHME NPaB,
npucBoeHHbIX EBponencKkoi KoHBeHUMEN 0 3awuTe npas
M OCHOBHbIX CBOOOJ YenoBeKa. [lenaeTt v HauuoHa b-
Haa npoleccyasbHas HOpPMa HEBO3MOMHBLIM MpPUMEHE-
Hue npaB HOHBEHUUKN UK e 6E3MEPHO OC/IOKHAET MX,
HEeO6XOAUMO NPOBEPUTL C YHETOM MECTOHaXOMAEHMA
KOHKPETHOro npeanucaHva B 06LEeM NpoLeccyaibHOM
npaee, CNeAcTBUMA U OCOOEHHOCTEN MPOU3BOACTBA BO
MHOIMX KOMMETEHTHbIX opraHax. [pu AaHHOM nposep-
Ke cnefyeT, KpOMe 3TOro, YYUTbIBaTb TaKWUe NMPUHLMNGI,
nemallume B OCHOBE CUCTEMbI MPABOBOM 3aLLMThbI, KaK CO-
61104eH1e npas 060pOHbI, NPUHLIMNA NPaBoBOro obecne-
YeHMA U COOTBETCTBYIOLLErO X0Aa NPOM3BOACTBA.

Ill. Cdepa npumeHeHus. MNpampgaHCKO-
npaBoBble TPe60BaHUA U 06A3aHHOCTH,
a TaKe yro/ioBHO-NpaBoBble 06GBUHEHUA

CornacHo cypebHor npakTuke EBponenckoro cypa
Mo npaeamMm 4YenoBeKa, NPeanoChbiIKON NMPUMEHEHUA CT.
6 EBponeticko KoHBEHLMM O 3almTe NpaB M OCHOBHbIX
cBO6OA YesioBeKa B cdepe rparmpaHCKOro npasa fAB-
naetca TpeboBaHWe, KOTOpPOe CTaBUTCA Ha OCHOBaHWM
BHYTPUroCyAapCTBEHHOr 0 NpaBa, a TaKkKe Halnune gen-
CTBUTE/IbHOIO M CEPLE3HOrO crnopa Nno 4aHHOMY BONpocy
W rpamaHCKO-NpaBoBas NpMpoja caMoro TpeboBaHus.*
YronoBHO-NpaBoBble 06BUHEHWUS AONKHbI KacaTbCsA KOH-
KpeTHoro npectynneHusa. EBponeicKkuin cyp no npasam
yesioBeKa MNOHWMMaeT noj OGBUMHEHMEM OdUUMaIbHOE

4 Cp. nogpo6Ho Maiep-/lageBuK. EBponerickaa HoHBeHuuA o
3alMTe npaB M OCHOBHbIX CBOGOZA YenoBeKa, 3-e usgaue, ba-
faeH-bapeH, 2011, c. 6, cHOCKM Ha nonax 4, 6 1 nocaeayLMX
CTpaHuuax.

yBEAOMJIEHNE 3aTPOHYTOr0 Jnua CO CTOPOHbI KOMMe-
TEHTHOro opraHa O NpegbAB/IEHHOM eMy OO6BMHEHWM B
COBEpPLUEHUN KOHKPETHOMO NPEeCTyn/ieHns.5

CornacHo JOCNOBHOMY 3HayeHuto Y. 1 cT. 6 EBponew-
CcKoM HoHBeHUMM O 3awmTe npaB M OCHOBHbIX CBO6GOA
YesloBEKa, BPoAe BCE OrpaHNYMBaeTCs «r1aBHbIM NPouns-
BOACTBOM, cayliaHnem». OgHaKo, CorlacHO NOCTOAHHOM
npaKkTMKke EBponencKoro cyga no npasam 4Yea0BeKa, Npu
ornpegeneHnn «pasymMHOro cpoka» B npegenaxy. 1 ct. 6
EBponeticko KOHBEHUMM O 3awmTe npaB U OCHOBHbIX
CcB060/ YenioBeEKa KaK MMHUMYM CIEAYET PeLlnTb BONPOC
0 COZlep¥aHnn yrosoBHO-NPaBOBOro OGBUHEHUSA, YUUTbI-
BaA npejwecTByolmMe Cygqonpon3BOACTBY CTagnn npo-
uecca. Jaxe nepeg obpalieHNMEM B COOTBETCTBYIOLLMM
CyA MOXEeT HayaTbCA UCTeYeHne aaHHoro cpoka.t Cnegy-
€T 06paTUTb BHUMaHWE Ha TOT MOMEHT, KOraa CoCTOsIHUe
iMua orpaHMYeHo U YLLEMIEHO BBUAY OCYLLECTBASEMbIX
NPOTMB HEro CNeACTBEHHbIX A4eNCTBUI.” «OBBUHAEMbIM>»
JIML0 MOXKET CHMTaTbCA B COOTBETCTBUM C Y. 1 CT. 6 EBpo-
nemcKon KoHBEHUMM O 3almTe NpaB U OCHOBHbIX CBOOOZ,
YesloBEKa CO AHA apecTa, NpeAbsaBAEHUA 0OBUHEHNS UK
Havyana npeaBapuTeIbHOro NponasoacTea.t

1. llocTtyn K HeE3aBUCUMOMY U
6ecnpucTpacTHOMy cyay.
OkasaHue nomoLu npu onnare
npoueccyasnbHbIX pacXofoB

Mcxoaa M3 nepcrneKkTuBbl rapaHTUM «CnpaBej/vBO-
ro cygebHoro pasbuparenbcTBa», caefyeT OCOHBEHHO
OTMETUTb HE3aBMCUMOCTb M GECMPUCTPACTHOCTb cyaa
M OKasaHWe NOMOLLM Npu onnate cyfaebHbIX pacxoaos
B KayecTBe NpoLiecCyanbHO-NPaBOBOM KOHKpeTU3auum
TpeboBaHMA K JOCTYMY K NPaBoCyauio.

«HezaB1CHMbIN» U «6eCnpUCTpacTHbIM» cya noapasy-
MeBaeT CBOOOAHbIM OT NpefoTBPaTUMbIX BO3MOXKHOCTEN
B/IMAHUA — B OCOBEHHOCTH OT MCNOAHWUTE/IbHOM BNACTH —
cyfebHbIV opraH, a Takme, ec/iv 3T0 He NPeayCcMOTPEHO
npoueccyasibHbiM NpaBoM, CBOGOAHbIN OT BAMAHWA CTO-
poOH npouecca cya. [aHHbIi NpUHUMN OXBaTbiBaeT BCe
3/1EMEHTbI BOIEU3BAB/IEHUA CyZeN, BK/II0HYaa 1X CTaTyc,
T.. OCYLLECTB/IEHME BCEX HEO6XOAMMbIX OpraHu3auu-
OHHbIX Mep NPeAOCTOPOKHOCTH, N CO3JaHMEe PaMOYHBIX
YCNOBWI ANA OCYLLECTB/IEHWA CYAENCKOM AeATENBHOCTY.

MpaBo Ha JOCTYN K NPaBOCYAMIO OXBAaTbIBAET TaKKe
W y4OBNETBOPEHME TpeboBaHUA 06 OKa3aHWW MOMOLLM

5 EBpoOMencKui cya no npasam YenoBekKa, PewweHne ot 27.02.1980,
nepuoguyeckoe uspaHve cypa, 1980, 667 — [leBeep npotus
Benbruu.

6 Cp. EBponeickuii cys no npasam uyenoseka, [eno Monbaepa,
Pewenne ot 21.02.1975, A/18, nepuoguyeckoe nsgaHue cypa,
1975, 91, 94.

7 TlonKepT, NnepuoanyecKoe nsgaHve EBponerickoro cyga no npa-
BaM 4esioBeKa, 1980, 259.

8 B ocHoBHOM EBponelickuit cys no npasam 4yenoBeka, [esno
®oTu, Pewwenne ot 10.12.1982, NJW - topuamnyeckuii usgarens-
CKUW ¥ypHan, 1986, 647 1 nocneayowan cCTpaHuLbl, C APKO Bbl-
parKeHHOM B3aMMOCBA3bIO C pelwleHuAmn Bemrodpda, Horimar-
cTepa v PuHransena.
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npu onnare cyaebHbIX pacxofoB, €C/iM CTOPOHa He B
COCTOfIHMM ONNaTUTb cyaebHble pacxogbl. [paBo Ha fo-
CTYyN K NpaBOCYyAMI0 OO/IKHO OblTb 06ecnevyeHo TaKKe
vuam, He UMEKLWUM A0CTaTOYHbIX CPeAcTB AS1A onna-
Tbl CyAe6HbIX U3OEPHEK, HEOOXOAMMON rapaHTUN UK
e afBOKaTCKoro roHopapa. paso Ha cya 1 Ha AocTyn
LOJTIHKHO 6bITb A4ENCTBUTENbHBIM. DTO 03HAYaEeT, 4YTO 3a-
MHTEPECOBaHHOE /IML0 UMEET NPAaBO Ha aABoKaTa, Aarme
€CJIM OHO HaxopuTcsA B TopbMe. Ecnn e 3aTpoHyTOE
JIMLO He B COCTOSAHWW OMNaTuTb afBOKATCKWE pacxo-
Abl, IM60 HE MOXET caMO NpeacTaBATbL cebs B CBOEM
[ene BBUAY C/IOKHOCTM WAW NPUHYHKAEHUA K NpeacTa-
BUTENLCTBY, TO HEOOXOAMMO NPUBAEYb K AeNy aaBoKaTta
nocpeacTBOM OKasaHuA NOMOLLM Npu onnaTe CyaebHbIX
pacxofoB, €C/iM 3TO HEOOXOAMMO ANA AEeNCTBUTENBbHO-
ro goctyna K cygy.® Cama EBponenickaa KoHBeHums o
3awuTe npaB M OCHOBHbIX CBOGO Ye/I0BEKA HE rapaH-
TUPYeT OKasaHWe MOMOLLM Npu onsaTe CyAebHbIX pac-
Xofo0B. Ecnu y 3aTpoHYyTOro nvua HeT agBoKaTa, TO 9TO
MOXeT HapywunTb npuHUMn cnpasegiMBoCcTn Cyaonpo-
nsBoacTBa.®

2. Tpe6oBaHWe NPABOBOro C/yLWAaHUA

BaKHbIM NpoABAEHMEM «CNpaBesauBoro cygebHoro
pasbupaTenbcTBa» B YyroJ0BHO-NPABOBOM «MPOU3BOJ-
cTBe 0OBUHEHWUA» ABNAETCA TpeboBaHWe 0O6BMHAEMOrO
NpaBoBOro caywaHuaA. JaHHbI NPUHLMIN HE uc4epnbiBa-
eTCA OAHMM TONIbKO TPE6OBaHWEM C/10Ba, T.€. BbICKa3bl-
BaHWEM 4ero-nM60. becnpenaTcTBeHHasA BO3MOKHOCTb
BbICKa3blBaTbCA MO (AKTUYECKMM OBCTOATENIbCTBAM
Jena B NpaBoBOM U (PaKTUHECKOM CMbICNe Nogpasyme-
BaeT nNpaBo 6bITb BbiCAylWAHHBLIM.! Cya OOMKEH BHU-
MaTesbHO BbICAyWAaTh WU OLEHUTb BCE BbIiCKa3biBaHUA.
CypnebHble pelleHMa MOryT OnupaTtbCA MCKIOYUTESTb-
HO Ha daKTbl U AOKa3aTeNbCTBa, MO KOTOPbLIM BbICKA-
3a/MCb y4acTHUKM npouecca. [MOCKONbKY BAMAHME Ha
NPOM3BOACTBO BO3MOMXHO UCKJIIOYUTESIBHO «MO 3HAHUIO
0 Bewax», 06BUHAEMOMY HEOOGXOAMMO MPEAOCTaBUTb
JOCTaTOYHO BPEMEHW W BO3MONHOCTU BbICKa3aTbCA
No O6BMHEHUIO U NPEeACTaBUTb BamHble A Hero dakx-
TUYEeCKHe O0BCTOATeNbCTBA M [AoKasaTenbCcTBa. ITO
COOTBETCTBYET U cyTu EBponeickor HoHBeHLMM O 3a-
LLMTE NpaB M OCHOBHbIX CBOGOA YENOBEKA, KOTOpas He
cuMTaeT HapyweHuem KoHBeHUMW HenpeaocTaB/ieHue
NoACYANUMOMY «MOCNeAHEro caoBa» B C/iyyae, eCam emy
9TO BpeMs yxe OblI0 NpefocTaB/ieH0.2 Takum obpa-
30M, TpeboBaHWe NPaBoBOro C/ayLlwaHMA 0606LWEeHHO He

9 EBponewnckui cyg no npaBam Yenoseka, Pewenre o1 09.10.1979,
nepuoanyeckoe nsaanue cyaa 1979, 626 Ne34 — Aipeit npoTvs
Mpnangmn.

10 EBponeicKuii cya no npaBam YesnoBeKa, PelweHune ot 16.07.2002,
56547/00, Ne91 02-VI P., C. — C. npotuB BennkobpmtaHmm.

1 Cm. ApHaT, NJW — opnamyeckuin usgatensckuii )ypHan, 1959,
6

12 E.IBDOHGVICHaH KoHBeHuMA No 3awmTe npaB M OCHOBHbIX CBOGOS,
yenoeKa, PeweHue o1 23.09.1971, 4764/64, CD 39, 87/89.

[AOJIKHO HapyLwaTtbCA, Korga nogcyaumoro orpaHmynea-
0T BO BPEMEHM BBUAY CBOMX OBLUMPHBIX U NOAPOGHbLIX
noKasaHui.

M3 cmbicna u uenm TpeboBaHMA NPaBoBOro CayLaHua
BblITeKaeT (aKTUYecKoe MNpaBO 3aTPOHYTOro fvua Ha
y4acTve B NpomM3BOACTBe M npouecce. Ero BbickasbiBa-
HWA KpalHe BarKHbl ANA UCCIeA0BaHUA cocTaBa NpecTy-
NAeHUA Uan GakTUYeCKMX O6CTOATENBCTB Aena U ycTa-
HOBJIEHWUA BWHOBHOCTU. JIMYHbIE BMeYaT/ieHWa urparT
HeMaJI0BaMHYI0 pO/b A1 HA3HAYEHUA MePbl HAKa3aHws.
MoaTtomy MpuHUMN «crnpaBeaMBoro cyaebHoro paséu-
patenbCcTBa», Kak npaBu/o, NnogpasymMeBaeT COriacHo
EBponeiickon HoHBeHUMM O 3auimMTe npaB U OCHOBHbIX
€cBO6OA YesloBeEKA IMYHOE NpucyTCcTBUE.® TaKKe npaBa,
3aKpenieHHble B 4. 3 cT. 6 EBponeicKoi KoHBeHUmM 0
3alluTe NpaB M OCHOBHBIX CBO6OJ, Ye/10BEKA, NOApasyMe-
BaloT, B MEPBYI0 04epedb, IMYHOE yYacTme NoACYSUMOro.
PaccMoTpeHue YyrofloBHbIX AN NMPOTUB OTCYTCTBYHOLUMX
vy, TOIbBKO B TOM C/ly4ae COBMeCTMMO cO cT. 6 EBpo-
nenckon HoHBeHUWM O 3aluTe npaB U OCHOBHbIX CBO-
60 4eNoBeKa, eCnn y 3auHTEepPecOBaHHOro ivua ecTb
npaBo TpeboBaTb NOBTOPHOro paccmoTpeHus. CornacHo
3aLMTHON PYHKUMU, JOMHKHO ObITb MCK/IOYEHO, YTOOGbI
NoACYAUMOMY He OOGBACHUAW MPaBOBbIX BO3MOXHOCTEMN
06xanoBaHuA cygebHoro peweHusa. [NoaTomy emy Heob-
Xo4AMMO npenocTtaBUTb Ha NMOHATHOM eMy A3blKe NMUCb-
MEHHOE peLleHne U Pa3bACHEHUA O MeXaHM3Max OOa-
nosaHuA. Ecnuv e peyb Mget 06 MHOCTPaAHHOM 3aTpPOHY-
TOM JiMLe, TO HEOBXOANMO ero obecneynTb NepeBogoM.
OpHaKko cnepyet oTMeTUTb, YTO EBponenckasa HoHBeH-
LMA 0 3awWwuTe npaB U OCHOBHbIX CBO6OJ, YeNOBEKa BCEr-
Ja OTKasblBasa B NPOLWIOM B TpeboBaHMU O NepeBoae
CyaebHOoro peLleHns, He BbICKa3biBasg KOHKPETHOM No3u-
LMK MO TOYKE oTCcHeTa.

3. MpuHUUN «paBeHCTBa»

Onupatoweeca Ha npuHuMn «audiatur et altera pars»
NnpaBoO paBeHCTBA ABJIAETCH COCTABHOW 4acTbl MpPWH-
umna cnpasegnmBocTu Mo Y. 1 cT. 6 EBponeicKoi Kon-
BEHLMW O 3alyuTe npaB M OCHOBHbLIX CBOGOJ, Ye/0BeKa,
ABJIAACH NPW 3TOM 0COGLIM BblparKeHWeM MpUHLMNAa pa-
BeHcTBa. CorslacHO AaHHOMY MPUHLMMY, Karmaas CTopo-
Ha noJiydyaeT BO3MOMHOCTb Ha MPeacTaB/ieHWe CBOEro
flena, BK0YaaA COOCTBEHHbIE AOKA3aTeNbCTBa, NpU yC-
JIOBUM, YTO 3TO He BYAET MMETb KaKUX-TMBO BECKUX OTPU-
LaTe/ibHbIX NOCNeACTBUMA AN NPOTUBHMKA. DTO O3Haya-
€T, YTO MPOTMBOCTOSALLME CTOPOHbI AOJIHHbI UMETbL paB-
Hble MpoLeccyasibHble BO3MOXHOCTU M npaBa. OgHako
[e/10 He B TOM, HAaCKOJIbKO MPOTMBOMOJIOHKHAsA CTOPOHa
(aKTUYECKM BOCMONb3YETCA NMPEMMYLLECTBOM, a B TOM,

13 Cp., Hanpumep, Pewenwne ot 08.07.1978, nepnoanyecKoe nsga-
Hue cyga 1978, 341-aa 1 nocnegyowme CTpaHuLbl; OAHAKO 3TO
He KacaeTcA KacCaluMOHHOM MHCTaHLUMK, M60 Tam peLuatTca 1c-
KJIIOYUTENIBHO NPaBOBbIE BOMPOChI.
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4YTOObI TAKOE NPaBO abCTPAKTHO CYLLECTBOBAIO U CTOPO-
Ha mMorna 6bl N0/1b30BaTLCA 3TUM NPAaBOM.

B yronoBHO-nNpaBoBOM «MNPOW3BOACTBE OOBUMHEHWUA»
NPUHLMN paBeHCcTBa TpebyeT BbICKa3biBaTbCA OTHOCH-
TeNIbHO OpraHa 06BMHEHMWSA OCTATOYHO U Ppa3yMHO B aK-
TUYECKOM W NPABOBOM CMbIC/IE U HE NOABEpraTbea npe-
HebpemeHuto. Hak npaBuno, o6e CTOPOHbI OCHAaLLEHbI
OAHVUMUN U TEMU e npoueccya/ibHbIMA NpaBaMu, YTOObI
He JonycKaTb NoAaBALWEro NpeMmyLecTsa co CTopo-
Hbl NpoKypaTypbl. O6 3TOM CBOEBPEMEHHO BbiCKa3anacb
n EBponeiickas KoHBEHUMS O 3alumTe NpaB U OCHOBHbIX
cB06OJ, YEN0BEKA, OJHO3HAYHO Ha3BaB NPUHLMN paBeH-
CTBa BaXHOM COCTaBHOM 4acTblo cnpaseaMBoro cyaeo-
Horo pas6bupatenscTtea.’* K gaHHOM TOYKe 3peHuA npu-
coeamHunca u EBponeickuii cya no npaBam YesioBeKa.®
Hpome aToro, cyg, ycTaHoBUA, YTO A/1A AENCTBUA JaHHOMO
NPUHLMNA paBeHCTBA AOCTATOYHO Hanume hopmanbHOM
W nNpoueccyanbHOM NO3ULMI CTOPOHbI, T.€. HET HEOBXO-
AMMOCTM B TOM, 4TOGbI MPOKYypaTypa 6blna 6bl NpoLeccy-
aNbHOM «MPOTUBHULIEN» NOACYLAUMOrO.

Kak noesTopHO noateBepavna EBponenickaa HoHBeH-
LUMA O 3aliMTe MpaB M OCHOBHbIX CBOOOJ YeNOBEKA, HU
cama HoHBeHUus, HU [lononHuTeNbHbIM npoTokon Nei
He cofiepHaT onpeaeneHuns, 06ecneyumnBaloLLEero UCKIIo-
4yMTeNbHO cBOGOAY A3bIKOB. lpaBaa, faHHas rapaHTuA
MOMET ObITb U3B/IEYEHA N3 APYruX CBOOOA, HO 6€3 yKa3a-
HMA Ha npoueccyanbHO-NPaBoBylo cdepy. ITO COOTBET-
CTBYET 06LLEMY MHEHWIO, YTO MPUHLMM «CNpaBea/MBOro
cypebHoro pasbupartenscTea» He AaeT npasa NoACYAM-
MOMY ZienlaTb CBOM POLHOM A3bIK A3bIKOM CyAe6HOro pas-
6upaTenbCcTBa Jare B TOM Clyyae, eC/iM B KOHKPETHOM
rocyjapcTBe HECKOJIbKO FOCyapCTBEHHbIX A3bIKOB.'® U
ONA Hero AencTBYeT MPUHLUMM, YTO BCE YYACTHUKM MPO-
Lecca [JOMKHbl [OBOJIbCTBOBATLCA A3bIKOM CyAebHOo-
ro paséuparenscrtea. OgHOBPEMEHHO C 3TUM cnepyeT
yunTbiBaTb GaKT HE3HaHUA A3blKa CyaebHOro pasdupa-
TeNbCTBa C NPMBAEYEHUEM NepeBoaYMKa. EBponenickui
cyZ No npasam YesioBeKa NpuaepHnBaeTCa MHEHUS, YTO
Henpu3HaHWe npasa CTOPOHbI UCMOJIb30BaTb B CYA0MpPO-
M3BOACTBE POAHOM A3bIK MOMKET ObITb PACCMOTPEHO NO-
CpeACTBEHHbIM HapyLUEHWEM MpaBa Ha CrpaBef/MBoOe
clyluiaHue.

4. Ny6anM4YHOCTb CYA0NPOU3BOACTBA

Crtatbna 6 EBponeiickort KoHBEHUMK O 3awuTe npas 1
OCHOBHbIX CBO60J YenioBeKa obecneymBaeT ny6ANMYHOCTb
Cy[ONpon3BOACTBA B ABOAKOM MOHMMaHWUW: C OQHOM CTO-
POHbI, 3TO TpeboBaHWe NPOBEAEHUA YCTHOrO cyaebHoro

14 Cp. OtyeT Kommceunm no npomssBogcTBy Hanob Mataku u [yH-
wupHa, E 596/59 1 789/60, YbK 6, 714.

s Eponelickuii cyg HonmawcTtepa, PelweHue ot 27.06.1968r., A/8
§22.

6 CnepyeT OT/IM4aTb OT 3TOrO €CTECTBEHHOE NMPaBO Ha M0/b30Ba-
HWe POAHbIM A3bIKOM, KOTOPbIN ClefyeT NPU3HaTb BawHenLWwen
COCTaBHOW YaCTblO ero JIMYHOCTH NpK OBLLIEHUW C FOCYAAPCTBEH-
HbIMW OpraHamu.

pasbupaTenbCTBa, OTKPbLITOro Ansa 0O6WEeCTBEHHOCTH, C
APYroi CTOPOHbI, 3TO TPe6OBaHWE ONyG/IMKOBAHWUA OKOH-
yaTesibHbIX CYAEBHbIX PELLEHW.

a) 3awymTa oT IMLLIEHHOro ny6/IM4HOro KOHTPO/IA
«TakMHOro npaBocyamns»

BarHOM COCTaBHOM 4acCTblo rapaHTUM «CnpaBeju-
BOro cyaebHoro pasbupaTensCcTBa» ABAAETCA MPUHLMN
ny6amyHocTn. OH 3awmuwaeT y4acTHUKOB npouecca oT
JIMLLEHHOrO MYy6/IMYHOrO KOHTPOJSA «TalMHOMO MpaBoCy-
AVA», ycuivBaa OOLLECTBEHHOE [OBEPUE K CYyAEMCKOM
AEeATeNbHOCTU U COAEeNCTBYS My6/IMYHOCTH CcyaebHOoro
pasbupaTenbCTBa, 3aKpenaeHHoro B EBponenckon Kon-
BEHLMK O 3alyuTe NpaB M OCHOBHbIX CBOGOJ, YEN0BEKa,
CBOWMCTBEHHOI0 NPaBOBOMY FOCY1apCTBY CyA0NPOU3BOA-
ctBa. Mcxopsa U3 Lesm HopMbl KOHTPOAS O6LLECTBEHHO-
CTH, HeuenecoobpasHo, YTobbl, COrJIaCHO HaUMOHaIbHO-
My NpoLeccyabHOMY 3aKOHOAATENbCTBY, YCTHOE CyAeh-
HOe pasbupaTesibCTBO NPOBOAUIOCH Ha A3bIKE, KOTOPbIM
He ABAsIeTCA A3bIKOM CYA0MNPOM3BOACTBA U POAHbIM A3bl-
KOM KOPEHHOro HaceneHus. bosbluas YacTb HaceneHusn
UCKNoYaeTcsa U3 BepbasibHOrO npouecca KOMMYHWKa-
LMK, a TaKKe 3aTparMBatoTCA MHTEPECHI 3aLLMTbI HEPTB.
06 aTtom EBponerickomy cyay no npasam 4esoBeKa eLle
cnepyeT NpUHUMATb PeLLeHms.

6) O630p: cyaebHas npaKTUKa — yrpo3a nPUHUMIY
«CrnpaBes/MBoOro cygebHoro pasbuparesibcrea»?

OcBeleHne HawymeBwux npectynieHun 8 CMU
urpaet 6osbLyo posb. MccnepoBaHHble nocpeacTBOM
OCBELLEHUA NMPECTYNIEHNA UHDOPMALMM N OLEHKM fAB-
NAITCA HENOCPEACTBEHHO MM OMOCPEACTBEHHO YaCTbIO
OCBELLEHUA AEATE/IbHOCTU CYA0B, MO0 BO3AENCTBYIOT
Ha HMX. CNop M KOHKYPEHUMS MEAY OTAE/IbHbIMU pe-
JaKkuMamMn 06 nHbOpMaumK, Kagpax U npoyer nHdop-
Maumm 06 UCTOPUKM NPECTYNNEHUA UMEIOT UCTOPUIO Ta-
KOM e AaBHOCTH, KaKk M cama cBobogHas npecca. OHu
BO3pacTaloT B TAKOM e MaclwTabe, B KakoM naHawadT
CMMW pacTeT 6narogaps HoBbIM nevaTHeiM CMU, Tene- n
paguonporpammam, T.e. YBEJIMYMBAETCA KOHKYpPEHLMA.
HeyamBuTenbHO, 4TO cTapaHMA peaakumi o fobblve SKC-
K/II03UBHbIX MHDOPMAaLMK U MaTepuanoB AN OCBELLEHNA
AEeATeNbHOCTU CYA0B He BCerga CooTBETCTBYOT HOpMam
npasonopsaaKa. M3BecTHO, 4TO Npu 3TOM UCMNOJIb3YIOTCA
onpegeneHHble GUHaAHCOBbIE CpeacTBa.

OpHO3HaYHO, YTO 3KCLECCUBHOE BOCMPUATHE CBOGO-
abl CMW moxeT npoTuBOpeYnTb TpeboBaHMAM addeK-
TUBHOIO CYAONPOM3BOACTBA: OCBELLEHWE [LEATEbHO-
cTn cypos nocpepctsom CMW MOMKET 6biTb HACTOIBKO
arpeccuBHbIM, YTO 9TO MOMET NPOTMBOPEYUTHL MOUCKY
npasabl B CyAax, T.€. BaXHENLEN Lenn YronoBHOMo Cy-
gonpouseoacTea. Ewe A0 BbIHECEHMA NpUroBopa Nper-
AEBPEMEHHO MOMET ObITb MPU3HAH «HECOCTOABLUMMCA»
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cbop AoKasaTenbCTB CTOPOHOM OBBUHEHWUA WU, HA06O-
pOT, NpU3HaHWe BMHOBHOCTW. CyluecTByeT yrposa, 4To
OCBeLLEHMEe KaKoro-IMbo NpomM3BOACTBa fesa NoBAMAET
Ha camo Aeno W JaHHoe feno noAanafeT noj, BAUsHUE
ny6aMUUCTUYECKUX MHTEpecoB. Ony6IMKOBaHHOE Hemno-
CpeACTBEHHO nepej uau Bo Bpems cyfebHoro pasbupa-
TeNbCTBa UHTEPBbLIO CBUAETENA BAUAET HA OLLEHKY 06BU-
HeHWsA, B OCOBEHHOCTU B TOM Cly4ae, Korga CBUAeTe b
nosy4aeT oT Kakoro-m6o CMW BbiCOKME roHopapbl 3a
9KCHJ/II03MBHOE MHTEPBbID. MHTEPBbIO BAMAET TaKkKe Ha
CBUAETEIbCKUE NOKa3aHusa B cyae. To e camoe KacaeT-
CA W NOKa3aHW NoACYANUMOro No OTHOLLEHMIO K MO3ULUK
TpeTbero nunua, ecaim OHO OblN0 HEePTBOM NO KOHKPET-
HOMY MPECTYNAEHU0 WM HaobopoT. B nobom cnyyae
MMeeT MEeCTO HapylleHune npoLeccyasbHbIX npas ApYyrux
Yy4YaCTHMKOB npouecca. TakoMy BuAy OCBELLEeHWA Aes-
TENbHOCTU CyAOB MPOTMBOCTOWT, HapAdy C OTAE/bHbI-
MW OrpaHuUyYeHusIMK, B MaTepuaibHOM YroJI0BHOM MpaBe
OCYLLLECTB/IEHME YIOIOBHOIO Aefia CO MHOrMMU PasHbIMK
NPOABAEHUAMW NPUHLMNA «CNpaBeaMBOro cyaebHoro
pasbupaTenbcTBa».

5. MpUHUMN pa3yMHOI NPOAOIHUTENBHOCTU
npousBoAcTBa

Mo 4. 1 cT. 6 EBpONerckon KoHBeHUuM o 3almTe npas
M OCHOBHbIX CBO6OJ YesioBeKa, CyA 00A3aH NpUHUMaTh
pelleHne «B pasyMHbIM CPOK». JaHHaA rapaHTuA ABAA-
€TCA, C OQHOM CTOPOHbI, COCTaBHOM YacTblo MpUHUMNA
adpdeKTUBHOM cyaebHOM npaBoBoi 3awuTtbl. C apyrom
CTOPOHbI, CYLLECTBYET COOTHOLUEHUE C OTAE/IbHbIMK ra-
paHTUAMM cnpaBesIMBOro cyaebHoro pasbmparenscraa,
n60 obecneyeHne NpoLeccyasbHbIX NpaB 03HavaeT 3aTa-
rMBaHve cygonponssoacTtsa. B oco6eHHOCTH B yrosos-
HbIX Aenax peyvb MAET O TOM, YTOBbl UCXOA YroSI0BHOIrO
Aena 6b1n 661 npeasuamMm. OTCHET BarKHOMO C TOYKK 3pe-
HMA OCHOBHbIX NPaB CPOKa HAYMHAETCA NO rpamAaHCKMUM
Jenam ¢ BO3byaeHuA MCKa,!” a B yroNoBHbIX ienax — A0
Hayana rnaeBHOro cyfebHoro pasbupaTensctsa, Korga
npeanpvHMMaloTCA nepBble CeACTBEHHbIe wark.'® na
OLIEHKW pasyMHOCTU MPOAOIHKUTENILHOCTU CYA0MPOU3-
BoacTBa EBponencKkuii cyg no npaBam YesnoBeKa MCXo-
[AWT M3 OLLEHKW KamJoro KOHKpeTHoro ciyyasa. Macwra-
6OM OLeHKM Cy A Ha3blBaeT «PasdyMHOCTb NPOAOIKUTENb-
HOCTK cyponpousBoacTea». B ocobeHHOCTH, cornacHo
WMHTEpecam, NPOTMUBOCTOALLMM B Npeaenax npaBoOBOro
crnopa, criegyeT OLeHUBAaTb MO KOMMNAIEKCHOCTHU NPaBoBO-
ro cnopa v NoBefeHUIO UCTLA, a TaKKe KOMMETEHTHOro
opraHa.'®

7 EBponeicKkuii cya no npaeam yenoseka, HRLJ 1992, 419, RdNr.
43 - Editions Periscope.

8 EBponencKui cya no npaBam YesnoBeKa, PewweHune ot 02.10.2003,
CHOCKa Ha nonsx 32 — XeHHur, Series A, Vol 195-B, RdNr. 16 —
Manzoni.

' Cwm. Pewwenwnsa EBponefickoro cyga no npasam yesnoseka. 1987,
(Series A Nr. 117, § 66 — Erkner n Hofauer) n 1991, (Series A Nr.
218, § 60 — Kemmache).

CornacHo faHHOM CcyaebHOM NpaKTUKE, HET HUKAaKUX
BPEMEHHbIX OrpaHWYEHUn. 3aTArMBaHWEM CyAONpPOM3-
BOACTBA, cornacHo 4. 1 cT. 6 EBponewnckoit KoHBeHLuu 0
3alluTe NpaB M OCHOBHbIX CBOGOJ Yesl0BEKa, CUMTarTCs
HapyLUEeHNA CO CTOPOHbI KOMNETEHTHbIX OPraHoOB 0roBa-
pvBaloLeroca rocyfapcrea. 3atarMBaHue CO CTOPOHbI
YNOJIHOMOYEHHOIO NinLa HU3MYECKOro Mua nognasaeT
MoA, KaTeropuio HapylieHWM CO CTOPOHbI KOHKPETHbIX
mu,

IV. YronoBHo-npoueccyasbHble
MWHUMa/IbHbIE CTaHAapPThl COrslacHo 4. 3
cT. 6 EBponeicKkon HoHBeHLUM O 3aliuTe
npaB U OCHOBHbIX CBO6OJ, YesloBeKa.
MNpaBa 1 rapaHTUu NoacyauMoro

Y. 3 cT1. 6 EBponerickon KoHBeHUMM O 3awuTe npas 1
OCHOBHbIX CBOGO/ Ye/IOBEKA rapaHTMPYeT KarKaoMy noj-
CyAVMMOMY B YrOJI0OBHOM Aeie onpeaeneHHble MMHUMaIb-
Hble CTaHAapTbl, NPeACTaBAALLME CyYau 0CO60ro npwm-
MEHEeHWa cornacHo 4. 2 c1. 6 Esponeickont KoHBeHUMH
0 3aluTe NpaB U OCHOBHbIX CBOGO/, Ye/I0BEKA COBMECT-
HO C 3aKpenJ/ieHHbIM B 4. 1 ¢T. 6 KOHBEHLMW NPUHLMIOM
«CMnpaBeg/MBOro cyaebHoro pasévparenscrea». 13 aTo-
ro cnepyet, YTO NPOBEPKA YroJI0BHO-MPOLLECCYasbHbIX
mMep He 060cob1eHa OT LiesIM 06EeCne4eHHOro OTAENbHOIO
npaea. CnefyeT yuuTblBaTh U ApYyrue 3NEMEHTbI «Crpa-
BEA/IMBOr0 cyfebHoro pasbupaTenscrBar», a TaKKe
cnpaBefIMBOCTb YrO/IOBHOIMO CyAOMNPOU3BOACTBA B Lie-
oM. He UCKYeHO HapyLLeHWe rapaHTum «cnpase/iv-
BOr0 CyAe6HOro pasbmparenscTa», Koraa yumTbiBaoTca
BCe OTAe/bHble Npasa no 4. 1 cT. 6 EBponeickon Kox-
BEHLMK O 3alMTe NMPaB M OCHOBHbIX CBOOOJ, Ye0BEKa.

1. eiicTBMe Ha BCeX CTagUAX YrosIOBHOIro
CYAONpOU3BOACTBA

Ha Bonpoc o Tom, AeNCTBYIOT /I BCe YperyiMpoBaH-
Hble cT. 6 EBponerickor KoHBeHUMM O 3awmTe npas U
OCHOBHbIX CBOOOJ, Ye/IOBEKA NPOLLECCYasIbHbIE rapaHTUM
Ha BCEX WM TOJIbKO Ha OTAE/IbHbIX CTaAUAX YroJI0BHOIO
CyAonNpoOn3BOACTBA, HEBO3MOMXKHO OTBETUTb UCXOZA W3
[OCJIOBHOIO 3Ha4YeHWs OTAE/bHbIX Npeanucanni. Y. 1 cT.
6 EBponerickor HoHBEHUMM O 3awmTe npaB M OCHOBHbIX
€cB060A Yen0BEKa FOBOPUT O CyAe6HOM CyLLIAHWK, Ha KO-
TOPOM peLlaeTca BONPOC O COA4EPHaHUN 06BUHEHUA. N3
3TOro cnepyeT, YTO AaHHasA HopMa NPUMEHAETCA TObKO
NPy NPUHATUKM peLleHni. DTO He KacaeTca TpeboBaHus,
YTO HEOBXOAMMO NPUHMMATL PELLEHUE B Pa3yMHbIM CPOK.
McuncneHre cpoka HauMHaeTcs ¢ TOro MOMeEHTa, Koraa
NOSIOEHME MLUa OrpaHNYMBaeTCA NPOBOAMMbBIMU NPO-
TUB HEro CAeACTBEHHbIMW AENCTBUAMM.

CnepyeT nn yunTbIBaTh TPEOOBaHWE CnNpaBea/MBOro
cynebHoro pasbtuvpaTenbCTBa YHE Ha paHHer cTtaguw,
[0 Hayana OCHOBHOIO NpoM3BoAcTBa? ATOT NPOLECC He-
BO3MOXHO OAHO3HAYHO MU3bATb U3 CYAEOHOM NMPaKTUKK
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EBponeiickon Homuccun no npasam yenoseka u EBpo-
NencKoro cyga no npaeam Yenoseka. O6a 0gHO3HAYHO
OTMETW/IN, YTO NPOL,EeCCyanbHO-MPaBoOBbIE Mepbl, HE UMe-
loLLME CBA3U C PELUEHMEM O NpPeabABIEHUM O6BUHEHWS,
T.€. HE COZIENCTBYIOLLME NPUHATUIO PELLIEHUA CyAbEN, HE
nognagatoT nog aencrteme 4. 1 cT. 6 EBponerickon HoH-
BEHLMW O 3alyuTe NpaB MU OCHOBHbLIX CBOGOJ, YesioBeKa.
JaHHble pelueHns He NpoTMBOpeYaT aprymeHTaumm, 4to
onpegeneHHble NpoueccyasbHble AENCTBUA, COAENCTBY-
loLMe CNEACTBUIO U MO3XE MPUHATUIO PELLEHWA, cneay-
€T com3mepATb Mo 4. 1 cT. 6 EBponerickoi KoHBeHUMM 0
3alluTe NpaB U OCHOBHbIX CBOGOJ, YENIOBEKA ae B TOM
c/lyyae, ec/iv 3TO NPOUCXOAUT A0 NPeabsABIeHUA 06BU-
HEHWUA UK MEeXAY NpeabsaBNeHUEM 06BUHEHMA U cyae6-
HbIM pa3bupartesibcTBoM. OgHaKo TyT npegnaraeTcs pas-
JIMYHBIM NOAXOA, YYMTbIBAKOLMI 0CObBble 3a4aum U Leam
OTAEe/bHbIX CTafui NPOM3BOACTBA.

Mpu aTOM cnepyeT yuuTbIBaTb OTAE/bHblE haKTUYe-
CKWE OOCTOATENBCTBA B KaM/A0OM KOHKPETHOM CJlyyae U
oco60e NpaBo AoroBapuBatLLmxca rocygapcts. Hanpu-
Mep, npasay. 3 cT. 6 EBponenckon HoHBEHL MK O 3aLumTe
npaB 1 OCHOBHbIX CBOGOJ, Ye/I0BEKA MMEIOT 3Ha4YeHue BO
BpEMA NpefBapuTesIbHOr0 NMPOU3BOACTBA, YTO HEJb3A
CKasaTb 0 Npasax no Y. 3 B, I u g cT. 6 EBponerickor KoH-
BEHLMM O 3alLMTE NMpaB YeSI0BEKA M OCHOBHbIX CBO6OZ,

2. OTpenbHble NpaBa U rapaHTUuU

Bce npasa v rapaHTuim no 4. 3 cT. 6 EBponetickon KoH-
BEHLMKN O 3alimTe NpaB M OCHOBHbIX CBOGOJ YesioBEKa
OCHalLleHbl «3(EKTUBHOCTBIO 3aLUMThI», B 0OCOBEHHOCTH
4. 3 cT. 6 EBponenckon KoHBeHUMM 0 3awuTe npas 1 oc-
HOBHbIX CBO60/, YE/TIOBEKA — A0NPOC MOKA3bIBAIOLLMX NPO-
TUB HEro CBMAETENIEN B €ro NoJib3y Ha TEX e YCNOBUSX,
4yTo U AnAa CBVIp,eTeﬂeVI, NOKasblBawWMUX NPOTUB HEro.
3aecb EBponerickuii cya no npaBam 4Ye0BeEKa UMEET [0-
BOJIbHO OBLUMPHYIO CYAEOHYI0 MPaKTUKY.?

a) lNpaBo Kawgoro 06BMHAEMOro B COBEPLLIEHNMN
Yro/1I0BHOMO NPEeCTyrnieHUs 6biTb
He3aMeANINTENIbHO U MOAPOBGHO yBEAOM/IEHHbBIM Ha
MOHATHOM eMy A3bIKE O XapaKTepe U OCHOBaHUM
npeavbABIEHHOro eMy 06BUMHEHUA (4. 3a cT. 6
HoHBeHynn)

Mo 4. 3 a cT. 6 KoHBeHuuH, «Hamabii 06BUHSAEMbIN B
COBEpPLUEHUN YrOMIOBHOrO MPECTYNAeHUA MMeeT npaBo
6bITb HE3aMea/IMTENbHO U NOAPOBHO YBEAOMJIEHHBIM Ha
MOHATHOM eMy A3blKE O XapaKTepe W OCHOBaHWUU Npeab-
AIBJIEHHOIrO eMy OGBWMHEHWSA». JJaHHaA HopMma UMEEeT Le-
b0 MaKCUMasibHO 6bICTpoe MHDOPMUPOBAHME OBBUHS-
€eMOro O npegbsABAEeHHOM eMy 06BuMHEHMU. Ucxoaa wn3
3TOro, n3mepsaeTca o6 beM yBeJOMIEHUA B 3aBUCUMOCTH

2 Cp. 'pabeHsapTep, MpoueccyanbHble rapaHTUK B agMUHUCTPa-
TUBHOM CyA0onponsBoacTsee, 1997, c. 636 u nocnegylowwmne crpa-
HULbI.

OT BMAa U coaepiaHusa 06BUHEHUA. [MOCKONBKY 3aTpo-
HYTOE JILO HE B COCTOSHUM MOATOTOBUTb CBOIO 3aLUUTY,
yBeAOMJIEHWS AOIHHbI ObITb MAKCHMaNbHO NOAPOGHLIMK
M TOYHbIMUK.?t OB6BUHAEMOrO CNeyeT YBEAOMUTb KaK MU-
HUMYM O AefAHMAX, B COBEPLUEHMN KOTOPLIX OH NOA03pe-
BaeTCcs, BK/IH0YAss HOPMbI, HA KOTOpble OnupaeTcsa camo
06BMHeHMEe. CornacHo cyaebHoM NnpakTUKe, HET HEOOXO-
AMMOCTU YBELOMJIEHMA O CYLLLECTBOBaHWM COBPaHHbIX MO
aeny poKasatenbcTtB.?? OOBMHAEMOro Bcerga crnegyer
yBeAOM/IATb 06 U3MEHEHUAX B NPaBOBbIX NpeanucaHuaXx,
a TaKe B NpaBOBOM KBa/IMUKALMU.

CornacHo uenm HopMmbl, 06BMHAEMbIA AOJIHKEH ObITb
YyBELOMJIEH Ha MOHATHOM eMy f3blKe. Ecnuv e yBenom-
JIEHWE COCTaB/EHO Ha A3bIKE, KOTOPbIM HE ABNAETCA POa-
HbIM A3bIKOM 0O6BWMHAEMOro, To Heo6xoaMmo 6ecrniaTHO
nepeBecTy Ha COOTBETCTBYIOLMMA A3bIK OOBUHUTENIbHOE
3aK/o4eHne 1 opaep o6 apecte. Mcxoaa ns cyTu HOPMbI,
rapaHTum 4. 3 6 cT. 6 HOHBEHUMN HE[OCTATOYHO, YTOObI
06BMHUTE/IbHOE 3aK/Ilo4YeHWe BrepBble 6blNo Gbl nepe-
BEAEHO NepeBOAYMKOM Ha CyAe6HOM pa3bupaTenbcTBe.
MUCbMEHHBIM NepeBog, Obl/1 Obl 3aN034aBLUMM HAa OCHOBA-
HWW NPUHUMNA PaBEHCTBA.

6) NpaBo MmMeTb JOCTAaTOYHO BPEMEHU U
BO3MOHOCTH Ha NOArOTOBKY K CBOE# 3alymTe
(4. 36 cT. 6 HoHBEeHYMM)

Mmena nvn cTopoHa 3alumTbl JOCTATOYHO BPEMEHU 4SS
NMOArOTOBKU K YCTHOMY cyAebHOMy pas3bupaTtesnbCTBy,
cnefyeT pelwatb B 3aBUCMMOCTU OT (GaKTUYECKUX 06-
CTOATENIbCTB OTAE/IbHbIX CyyYaeB. McuncneHne Heobxo-
ANMOro BpemMeHu oTindaeTcAa B 3aBUCMMOCTU OT CTaguun
npou3sBoacTBa. PasymHbIn 06beM BPEMEHM HA NOATOTOB-
Ky onpegenfeTc 06 beMOM U CIOMHOCTBIO haKTUYECKUX
M MpaBoBbIX 06CTOATENLCTB, CTaAUM MPOM3BOACTBA, a
TaKXKe NONOMeHWA 3awumThl. Mpolweawee [0 npeabas-
NeHVA 06BUHEHWUS BPEMA He npeanaraeT abCTPaKTHOro
maclTada oueHKu. [1oaTomMy, ncxoaa TONbKO U3 06BUHE-
HWA, HEBO3MOMXHO rOBOPUTb UMNEPATUBHO O HapYyLUEHUN
Yy. 3 6 cT. 6 HoHBeHUMK. H HEMUHYEeMbIM NpeanochiKam
«pa3yMHOW BO3MOMHOCTU» OTHOCUTCA TaKie MpaBo
NOACYANMOro Ha 6ecnpenATCTBEHHYO KOMMYHUKaLMIO C
BbIOpPAHHbLIM UM e a/JBOKaTOM.

M3 npu3aHaHuWs 06LLEHUs C aBOKATOM C/ieflyeT, 4To
MHOA3bIYHOMY NOoACYAMMOMY criegyeT npefoctaBuUTb Nne-
peBOAYMNKA, eCIN He o6ecneyeHa aPERTUBHAA C TOYKM
3pEHMA acneKToB 3alnTbl KOMMYHWKALUA MEXAY HUM
n apgBoKaToM. C TOYKW 3pEeHMA MOCTOAHHOW CyAe6HOM
NpaKTUKK, cornacHo 4. 3 6 cT. 6 EBponenckon HoHBeH-

21 Eponenckaa Homwuccua no npaBam 4yenoBeka, PelwleHne ot
02.09.1959, 343/57, YbK 2 (1958/59); TaKe [NorKepT, nepuoaun-
YyecKoe nagaHue cyga, 1980, c. 247 v nocneaytoLme cTpaHuLpl,
263.

22 EBponenckaa Homwuccua no npaBam 4esoBeka, Pewwenuwe oT
09.05.1977, 7628/76, DR 9, 169; cp. Takxke [MoiKkepT, neproau-
YyecKoe nagaHue cyga, 1980, c. 247 v nocneayoLmMe cTpaHuLpbl,
263.
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LMK O 3almTe NpaB 1M OCHOBHbIX CBO60A YesioBeKa noj-
CyAMMBIN, B NEPBYIO O4epesb, AOJIHKEH caM 3ab0TUTbCA O
[AOCTaTO4HOM KOJIMYECTBE BPEMEHU M BOSMOKHOCTH /1A
NoAroTOBKM K 3awmTe. EBponerickas Komucemsa no npa-
BaM YE/I0BEKA CUMUTAET, YTO HE 3HAOLMIA A3bIKA NOACY-
AVMbIV JONXKEH, B NepBY0 odepedpb, cam 3ab60TUTLCA 06
afBoKare, obuiasck ¢ HMM 6e3 nepesogumnka. C apyroi
CTOPOHbI, OH CaM AO0JIHKEH 3a00TUTLCA O NepeBoaYnKe.?

B yrosioBHOM cyaonpou3BoacTBe 3awutHas QyHKUMA
4. 3 6 cT. 6 EBponetickort HoHBeHLUK 0 3awuTe npas U
OCHOBHbIX CBO60/, YE/TOBEKA MCHMUCIAETCA MO CPOKaM Bbl-
30Ba, NPaBOM MPUOCTAHOB/IEHWUA NMPOU3BOACTBA U Mpe-
[IOCTaB/IEHWEM CPOKOB NS pa3bscHeHus. He 3Hawowmi
A3blKa MOMXET UcHepnaTb 3aKOHHbIE U CYAENCKUE CPOKU
TOMIbKO B TOM C/ly4ae, eCAM OH MOHWMAaeT COoAepHaHue
M3BELLEHUA WM MPOYMX, KACaloWMXCA CPOKa NOAroToB-
KM yBeOMNeHWIA. [10aTOMYy NOA06HbIE JOKYMEHTHI U yBE-
[LIOMJIEHMA [ONKHBI ObITb NEPEBEAEHDI.

B) lNpaBo Ha 3awunTy (4. 3 B cT. 6 EBpOnesicKori
HoHBeHunu o 3alyute rnpaB M OCHOBHbIX CBO6OL
ye/i0BeKa)

MuHWMaNbHBIMW NpaBamMn NOACYAMMOro W, TEM ca-
MbIM, BaXHOM COCTaBHOM 4acCTblo «CnpaBea/IMBOro Cy-
Ae6HOro paséupartenbCcTBa» ABAAETCA COracHo 4. 3 B
CT. 6 HoHBeHUunKn npaBo Ha 3awuTy. [laHHaa Hopma ume-
€T HECKOJIbKO MPOABIEHUN, rapaHTUPyA NpPaBo Ha camo-
3alunTy, CBO6GOAHDBIM BbIGOP 3aLUMTHMKA U HA OCHOBaHWU
onpefeneHHbIX NPeAnoChbIIOK NpaBo Ha 6ecnaaTHoOro Ka-
3EHHOro aiBoKara.

MoacyaMmblM Bcerga MMEeT npaBo Ha Ccamo3almTy,
€CJ/I1 OH HE UMEET 3aLUTHUKA UK HE HYKAAETCA B HEM.
PeweHne 0 TOM, MOXET M NOACYAMMBIA 3alMLLATHCA
CaM WM OH HY¥[JaeTCA B 3alUUTHUKE, ABNIAETCA KOMMe-
TeHuuen cypa. Ecnv nogcyanmeli cam Beiopan cebe 3a-
LWMTHUKA UKW OH Gblal eMy Ha3Ha4yeH, TO B JAHHOM Ciy-
yae YHKLMA OCYLLECTB/IEHWUSA NpaB 3allmTbl U NPUHATUA
yyacTma B cyaebHOM pas3bupaTenbCTBEe NEepexoauT K
agBoKaTty. Ho 310 He cnepyeT noHMMaThb Kak mpouecc,
Hanpas/eHHbIM NPOTUB MHTEPECOB noacyanmoro. Ecnu
OH, HanpMMep, CBOEBPEMEHHO NOAACT Hasoby, a He ero
afiBOKaT, TO C/lelyeT YUnTbIBaTh Hanoby Noacyaumoro.

Ha apgBoKaTa no coO6CTBEHHOMY YCMOTPEHMUIO MOACY-
AMMbIM MOXKET NpeTeHA0BaTh TO/IbKO B TOM C/lyyae, eciv
OH B COCTOfIHMM CaM ONJaTuUTb ero ycayru. Ecav cyg ot-
KNOHUT BbIGPAHHOro afBoKaTa BBUAY €ro HEKOPPEKTHO-
ro NoBeAeHus, BbIHYAUB NOACYAMMOro BblbpaTb Apyroro
afiBoKaTa, TO 9TO BOBCE He 03HaYyaeT BMeLlaTeNbCTBa B
npaeo ero cBobogHoro Bbid6opa MpaBo Bbibopa B 106OM
cnyyae ocTtaeTcsa B cune. EBponenckuii cya no npasam
yesioBeKa NPoBEPSAET, HACKO/IbKO OTK/IOHEHWE afiBoKaTa
WM ero UCKJIYEHME NpecnesoBaso Lesb 3anyratb Apy-

2 EBponenckas Homuccus no npaBam 4enoBeka, Pewenune or
29.05.1975, 6185/73, DR 2, 68.

r’MX NoTeHuMa bHbIX aABOKaTOB, KPUTUKOBATb U OCNIOH-
HATb 3aLMTY KaK TaKoBY!IO.

BoamoXKHOCTb BblGOpa, 3aKpenneHHas 3a Moacyau-
MbIM, 3alMLLATECA CaMOMy WM NPUBEYb aABOKaTa, Oc-
HOBbIBAETCA Ha KOHKJIOAEHTHOW npe3ymnumMmM HoHBeH-
LMK, KOTOpasa O3Ha4aeT, YTO 3aTPOHYTOE JINLO AOMKHO
BblbpaTb OAWH M3 NyTen Gnarogapsa cBOO6OAHOMY BOseE-
n3bABNEHU0. [JaHHOe BONEU3DBABAEHWE B MOABL3Y WU
NMPOTMB KaKOro-Mbo ajBoKaTa AONIKHO 3aBUCETb OT
TOro, KaK 3aTpoHYTOE /L0 OLEHMBAET LWaHChl Ha ycnex
M CNOCOBHOCTHM K camo3aluuTe. BarHOM NoMoLLbIo B OpK-
eHTaLuUn CAyHaT KOHKpPeTHble 06BUHEHMA, chopMyInpo-
BaHHble B 06BUHUTENBHOM 3aKaodeHun. Bce aTo B3am-
MOCBA3aHO C rapaHTWel Ha 3awuTy CoriacHo 4. 3 B CT.
6 KoHBeHumn.

M3 4. 3 B cT. 6 HOoHBEHUUKN cneayeT npaBo Ha NoJb-
30BaHWe ycnyramu 3aliMTHWKA, B YaCTHOCTH, BO Bpems
npegsapuTeNbHOro CAeACTBUA, MPU NEPBOM Xe Aonpoce
B NOJIMLMWM NOC/Ie BPEMEHHOIO 3aJepaHua.* Bo3amMoxK-
Hbl KPATKOCPO4HbIE OrpaHUYeHUs, eCan 9TO CoCTaBnsaeT
HeobxoanmocTb. Hak 6yaeTt obecneymBaTbCA Npaso, 3a-
BMCUT OT OTAE/IbHbIX OGCTOATENBCTB KOHKPETHOMO Ciy-
yas. Ecamn goctyn K agBoKaTy He 6yaeT obecneyeH Hesa-
MeaMTeNbHO, TO EBpONencKkui cya no npasam 4esnoBse-
Ka npoBepseT COON0AEHNE U BO3AENCTBUE HA MPUHLMN
«CnpaBegMBoro cyaebHoro pasbupartensctea».?® Bce
9TO 3aBUCUT OT OMNPeAEsSIEHHbIX OrPaHNYEHUN, a TaKKe
oT TOro, 6yayT /M BNOCNEACTBUK cHaaHCMpOBaHbl Npo-
6ebl.

r) lpaBo Ha gonpoc ceuaeTeneH, AarLmx
roKa3aHus B 1107163y MU NPOTUB NOACYAMMOro (u.
3 rct. 6 HoHBeHyun)

CornacHo 4. 3 r cT. 6 KoHBEHUMK, NOACYANMBIA UMEET
npaBo 3ajaBaTb BOMPOCHbl CBUAETENAM, AAOLMM NOKa-
3aHuA NPOTUB HErO, a TaKXe X04aTancTBoBaTh O BbI30-
BE B CyA, M AONPOCe CBUAETENEN, AaOWMX MOKa3aHUa B
MoNb3y HEro, Ha Tex e YC/0BUSX, KaK Bbl3blBalOTCA B
CyA, CBMAETENM, patolwue nokasaHua nNpoTmB Hero. Mpu
uccnegoBaHumM 06a3aHHOCTEN cya O Bbi30Be CBUAETE-
el U 3KCNepTOB,a TaKKe U3yYeHUM CyaebHON NPaKTUKM
EBponelcKoro cyga no npaBam Yen0BeKa BO3HUKAET BO-
NpOoC, MOXHO /i1 ONpaBAbIBaTb OTKAa3 B BbISOBE M HEAOMY-
LLEeHWe onpeaeneHHbIX BONPOCOB KAKUMKN-TNMOO NErUTUM-
HbIMKW NpUYMHaMK. [laHHOE peLLeHue cieayeT NPUHNUMaTb
MEXAY NPUYMHaMK M OTpULATENIbHbIMW MOCNEACTBUAMMU
AnA nogcygumoro.2

Ecnn peyb MaeT o BbI3BaHHbIX B CY/ CBUAETENSAX, TO,
no MHeHuWto EBponerickoro cyaa no npaBaM YesioBeKa,

24 EBponencKui cyg no npasam YenoBeka, Pewenre o128.11.1991,
Series A, Bd. 220, S. 16 Nr. 58 - S./LLIBeiuapus.

2 EBponenckui cyg no npaBam YenoBeka, Pewenne ot 08.02.1996,
nepuoauyeckoe usganuve cyaa, 1996. 587 Nr. 62 f — Myppat npo-
TvB BenmkobpuTtaHum.

% To cypebHon npaKTuKe cp. pabeHsapTtep, aal, S. 636 ff.
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[OCTaTO4HO, YTOObI XOTA 6bl OAMH pa3 B TEYEHUE BCEro
cyaebHoro pasbupartenbcTBa BO3HWKIA BO3MOMHOCTb
3apaBatb BOMpochl. o3aToMy noacyAuMMbIA He MOMET
TpeboBaTb CBOEro NPUCYTCTBUA BO BPEMSA JOMNpoca CBU-
feTenen B NOMLMK, €CNIU CBUAETENM MOBTOPHO 6yayT
ZonpalmBaTbCca BO BpeMA cyaebHOro pasbuparenbcTaa
B MPUCYTCTBMM CAMOro NOACYAMMOro. JJonycTuMm TaKke
[ONPOC KOHKPETHOro CBUAETENA BO BpemA CyaebHoro
pasbupaTenscTea B OTCYTCTBUM Camoro Mogcyaumoro,
€C/I1 NPUCYTCTBME Ha AONPOCEe NOACYAUMOro MOMKET Mo-
B/MATb Ha CBUAETENA. XOTA 3TO NPaBO MOXHO NpuUMme-
HATb /INLb B OFPaHUYEHHOM BUZE.

OrpaHuyeHo NpaBo NOACYAUMOro Ha Bbl30B CBUAETE-
nen. EBponencKkuin cyp no npasamM 4esoBeKa npusHaeT
B NOCTOSIHHOM CyAEeOHOM NpaKkTWKe CBOGOAY CYAENCKOM
AWNCKpeumu, npegnonaras HapyweHue 4. 3 1 cT. 6 Espo-
nercKon KoHBEHUMM O 3aluuTe NpaB U OCHOBHbIX CBOOOZ,
yesioBeKa TONIbKO B TOM CJlyyae, Korga noacyauMblii Mo-
eT JoKa3aTb, YTO CyA0M He Obla BbICAyLLAH CBUAETEb,
JatoLLMIi NoKasaHWa B NOJb3Yy MOACYAMMOro, HECMOTPSA
Ha TO YTO CyA, MOXET NPeABUAETb BarKHOCTb JaBaeMoro
MM NOKa3aHuA.

Y. 3 r cT. 6 EBponeicKkor KoHBeHumnn 0 3awuTe npas
M OCHOBHbIX CBO60J, 4e10BEKA HEOBXOAMMO NMPUMEHSATD B
KayecTBe JoKasaTesibCTBa CO CTOPOHbI AKCNepToB.”

A4) BavsaHme 0614ecTBEHHOr0 MHEHUA Ha CBUAETE/EN

OyeBMAHO, 4TO OBLLECTBEHHOE MHEHWE MOMET 3HAYM-
TeNbHO MOB/MATL Ha CBUAETENEN, AAlOWMX CBOU MNOKa-
3aHuA B NONb3Y UKW NPOTMB NOACYAUMbIX. ECnu e peyb
MAeT O NPUBJIEYEHMM AOKa3aTebCTB NOCPEACTBOM IKC-
nepToB, TO CTeNeHb BOBAGVICTBMH 3HA4YNTEJIbHO HUIKE.

Ecnun o6lecTtBeHHOE MHEHUE ABAAETCA APYHECTBEH-
HbIM K MOACYAMMOMY, TO OHO MOPOM COAEPHMUT Hebna-
ronpuATHbIE BbICKA3blBaHWUA O HEPTBE U CBUAETENAX,
JalolWwux noKasaHuMA MpoTMB MNOACYAMMOro, KOTopble
NPeACcTaBNATCA B CBETE 06LLeCTBa HEAOCTOBEPHBLIMM.
Ecnv e o6wecTBeHHOE MHEeHWe He6/1aroCK/I0OHHO K
NOACYANMOMY, TO 3TO ONpeaesieHHas ONacHOCTb C TOYKM
3peHusa npepyoexaeHni. [oroBopHble 06s3aTeNbCTBa
n oroBopku Mexgy CMW 1 cBngetensiMm TONbKO YyCUIK-
BalOT TEHAEHLMIO AayM NOKa3aHWW B MHTepecax Jorosa-
puBatoLLenca cTopoHbl. C TOYKM 3peHUs NOA03PEBAEMO-
ro, AaloLero MHTEPBbLIO KypHany B Ka4YeCcTBE Y3HWKA B
npeaBapuUTeNIbHOM 3aKYEHUN, UMEET CMbIC/ OTPULATD
npeabABAEHHbIE eMy 0O6BMHEHUA O COy4yacTun, obpeme-
HAA CBOMX COYy4YaCTHMKOB. Ele 60/blunMe COMHEHUA BO3-
HMKAalOT B TOM C/ly4ae, Korfa CBUAeTe NN «MOAKYNaTCA»
CMWU v ecnn nybankauma ux MHbopmaLuin namM oueHOK
MMEET MeCcTo A0 UX Aonpoca Bo BpeMA CyAebHOro pasou-
patenbcTBa. Ecnun cBugeTenv BbiCKa3biBaloTCA B Npecce,
JaBan MHTEPBbIO Nepes BK/IOYEHHOW KaMepor o Toro,

27 BaHOW B 3TOM OTHOLLEHUWN ABNAETCA cyaebHana npakTuka EB-
ponerickoi Komuccum no npaeam yenoseka ¢ 1969 r.

NOKa OHW Jann NoKasaHuA B Cyfe, OHW NOPON OKasbiBa-
I0TCA B CNOM¥HOM cuTyaumu. M60 cBuaeTenb, yHe onpe-
AEe/IEHHO BbICKa3aBLUWIACA, BO3MOMXHO, OKaKeTCs B Npo-
TMUBOMOJIOHOCTU MHTEPECOB NEepes CyLoM.

e) lMpaBo Ha 6ecnaatHbie ycayru
nepeBogymKa (4. 3 4 ct. 6 HoHBeHumm)

3aKpenneHHana B 4. 3 g cT. 6 EBponeickon HoHBeHL MM
0 3aluTe NpaB M OCHOBHbIX CBOOOJ, YEN0BEKA rapaHTUA
pacnpocTpaHAeTCA, No 06LWeMY MHEHMIO, BCErO INLLb Ha
NOHUMaHWE MeXAY NOACYAMMbIM U CyAOoM, 0b6ecrneymBas
NoACYAMMOMY MpaBO «MOJIb30BaTbCA 6GecniaTHOM no-
MOLLbIO NMEPEBOAYMKA, €C/IM OH HE MOHUMAET A3blKa, UC-
Nonb3yemMoro B CyAe, Wiu He roBOPUT Ha 3TOM A3bIKE».
CwMbICn faHHOM HOPMbl COCTOMUT B 3alumTe NoACYAUMOro
OT NPOLECCYabHbIX C/IOKHOCTEN, COCTOALLMX UCKITIOYM-
Te/IbHO B pas/jiniynn mexay ero pogHbiM A3bIKOM U A3bl-
KOM cyaebHoro paséupaTenbCcTBa.

Llenbto aBnAeTcAa npoueccyasbHO-NpaBoOBOE paBEeH-
CTBO Nepes 3aKOHOM NMOACYAMMbIX, KaK BNafeioLmx, TaK
W He BNajetoLLmx A3bIKOM CyAe6HOro paséuparenscraa.
Mpn 3TOM rparmaaHCTBO MMEET BTOPOCTEMEHHYI0 POJib.
"naBHbIM (haKTOPOM ABNAETCA HE3HaHWE A3blKa. Tepmu-
HOJIOTMYECKN UMEIDTCA B BUAY U CJIOKHOCTU KOMMYHM-
Kauun, BO3HMKalOWMe B TOM C/y4ae, eCii 3aTPOHYToe
MU0 rOBOPUT Ha ananekTe. CnopeH BONPOC, MOMXET Jiv
TONIbKO He 3Hawllee A3blKa 3aTPOHYTOEe MLO cocnaTtb-
CA Ha 3aKpen/ieHHyto B 4. 3 4 cT. 6 HoHBEeHUUK rapaHTu1io
WK AaHHaA rapaHTUa pacnpoCcTPaHAETCA U Ha FyXoro.
OpHaKo BHE COMHEHMSA, YTO NPUHLMN CNpaBea/IMBOro cy-
AebHoro pasbuparenscTsa HeMbiCIMM 6e3 onpeaesnex-
HOroO TOJIKOBaHMS.

Y. 3 4 cT. 6 HOHBEHUMMN He JaeT NoACcyAMMOMY NpaBo
TpeboBaTb NpoBeAeHUA cyaebHoro pasbuparesbcTea Ha
}enaeMom UM A3bIKe (Jame B ciyvae HaIM4MA HECKO/Ib-
KUX rocyaapCTBeHHbIX HSbIHOB), Ha POAHOM A3blKe WK
e Ha KaKkoM-mbo A3blKe No ero BbiIoopy.2® Pelaowmm
ABNAETCA A3bIK cyaebHoro pasbuparensCcTea, NpuMeHe-
HWEe KOTOPOro fABNAETCA NPEANOCHINKOM AnA AEeNCTBU-
TENbHOCTU CyAebHbIX pasbupartenscts. OAgHaKO BCe 3TO
He MOMET nomewaTb MNOACYAMMOMY AaBaTb MOKa3aHWsA
Ha CBOEM POAHOM A3bIKE.

MNpaBo Ha 6ecnnaTHOe NOJIb30BaHWE MEPEBOAYMKOM
[EeNCTBYeT Ha BCEX CTaAMAX YroN0BHOMO Aefia U cyaonpo-
M3BOACTBA. OTO KacaeTCA He TO/IbKO YCTHOro cyaebHoro
pasbupaTenbCTBa, HO U OTAE/IbHbIX AOKYMEHTOB. YacTo
[OCTaTO4EH YCTHbIM NepeBo TaKUX JOKYMEHTOB.?®

Ecnn nogcyammbi BnageeT HECKOJIbBKUMKM A3bIKaMMU,
TO HET Heo6XOAMMOCTU B MPUBJIEYEHUN NMEPEBOAYMKA,
ecnn cyagebHoe pasbupaTenbCTBO MPOXOAWUT HA OLHOM
M3 aTuX A3bIKOB. CnegyeT NcxoanTb M3 HEAOCTATOYHOrO

2 Cp. MNovikepT, nepuoanyeckoe mnsganve cypa, 1980, 247, 254
mwN.

2 Cp. EBponerickuii cyp no npaBam 4YenoBeKa, Pewenne ot
24.02.2005, 18913/03, N'ycaviH npotus Utanmu.
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3HaHWA A3blKa, €C/IM NOACYAMMbIN He BAafeeT A3bIKOM B
TaKOM CTENEeHM, YTO OH MOMKET CAylwaTb U NOHUMATb Cy-
AebHoe pa3bmpaTenbCTBo, AaBaTb ONpefeeHHble pasb-
FICHEHWs O ero npecnefoBaHUM U penaTb YeTKWe Bbl-
CKasblBaHusA. MpuBneyYeHne nepeBoyMKa HeO6X0AMMO,
€C/v NOACYAUMbIN, NpaBAa, ALOCTATOYHO NOHUMAET A3bIK
cyfebHoro pasdupaTenbcTsa, OLHAKO FOBOPUT Ha «J10-
MaHoM>» A3blKe. CnefyeT pelaTb B KaA0M KOHKPETHOM
c/lyyae, HaCKOJIbKO Y0BETBOPEHA 3Ta NPEANOChIIKA.

Moacyanmoro cnegyet ocBOGOAMTL HE TOJIbKO Bpe-
MEHHO, HO M OKOHYaTE/IbHO OT PACXOA0B Ha onnaty ycayr
nepesopymka.®® 4. 3 g ct. 6 HoHBeHuMn obecneunBaeT
noacyauMomMy 6ecrnnaTtHoe Nosb30BaHWe NepeBOAYECKHU-
MKW ycayramu. TpuYMHOM ANs MOSIHOrO OCBOOOMAEHWSA
NnoACyAMMOro OT onsaTbl PacxofoB fBAseTcA coobpa-
HEHWe, YTO He 3HaKLWMKM A3blKa NOACYAUMBIN B Clydae
CBOEro OCYMIEHUSA MOMET ObiTb O6PEMEHEH pacxoja-
MW Ha YCNyrv1 NepeBoyMKa U TOIbKO M3-3a 3TOr0 pUCKa
MOET O0TKasaTbCA OT MO/Ib30BaHUA MEPEBOAYECKUMMU
ycnyramv. OH MOMET NonbITaTbCA 3awmLlaTh cebsa cam,
OTKa3aBLIMCb OT OOXasoBaHMA pelleHua m3-3a 60/b-
LUMX pacxofoB. B gaHHoOM onacHocTu EBponenckuii cyg,
Mo npaeam YesioBeKa Mo npaBy yCMOTpes haKT HapyLue-
HMA NpYHLMNa cnpaBea/IMBOro cyaebHoro pasévparesb-
cTBa.’!

V. Pesynbrar

MapaHTHA «cnpaBeamMBoOro cyaebHoro pasbuparesib-
CTBa» COAEPHMT B cebe omupaHue rpampaHuHa cnpa-
BEA/IMBOro, NopAA0YHOro U 3aciymuBarowero gosepue
MOBEAEHUSA CO CTOPOHbI TFOCYAAPCTBEHHBLIX CYAEOHbIX
MHCTaHUu. KaK noKkasana cama ctaTbfl, JaHHaA rapaH-
TUS COAEPHMT MHOIO YacCTHbIX MpoLeccyasbHbIX MNpas,
oXxBaTblBasA U HauMoOHasIbHble 06A3aTeNbCTBa 415 HalM-
OHaJIbHOM cyfe6HOM cucTembl. brarogaps AonroneTHen
cyaebHoM npaKkTMKe EBponeicKoro cyga no npasam 4e-
JIOBEKa 3aKpensieHHbIM B CT. 6 EBponenckon HoHBeHumnn
0 3aluTe npaB U OCHOBHbIX CBOGOJ YenoBeKa Kogudbu-
LMPOBaHHbIN MUHUMAaJIbHBIM NPOLLECCYasibHbIM CTaHAaPT
HEeO6X0ANMO Y4YMTbIBaTb A0OroBapuBalOWMMCA rocygap-
cTBaM npu GOpMUPOBaHUM JAHHOM CUCTEMbI M MPOLLECCY-
asbHOro 3aKoHopaaTenbcTBa. Ha aTo cnegyet CMOTPETb
cepbesHo, M60 EBponeicKkuit cya no npaBamM 4enoBeKa
OTHKasasicA OT CBOEW A0J/rofieTHEN BO3AEPHAaHHOCTU B
[laHHbIX BOMpOCcax: 3TO BbI3OB AJ1A BCEX MOJIOAbIX AEMO-
KpaTui, B TOM uucne AsepbaingraHa, ApmeHun u Mpy-
3un.

30 Cp. EBponelickuii cyg no npaBam 4enoBeKka, Pelwenwe ot
21.02.1975, Jeno lNonbaepa, 1975, c. 91 1 nocneayowme cTpa-
HULbI.

31 EBpPOMEWCKMM cCcyA NO npaBam YenoBeKa, peLleHne oT
28.11.1978r., Jllogeke n gpyrve, NMepuoanyeckoe nsganve cyga
1979r., 34.



Waxpuap Anues!

Bonpocbl 6ecniaTtHoMn
IOPULNYECHON NOMOLLHU B
MeAyHapo4HOM npaBe U
NpaKkTUKa MHOCTPAHHbIX
rocygapcTts

lpaBo Ha nosb3oBaHWe 6ecrniaTHOH HOPUANYECKOH
MMOMOLYbIO COCTAB/AAET HEOTHLEMIEMYHO COCTaBHYIO YacTb
npaBa Ha obecrieyeHune crnpaBea/MBOro npaBocyamA,
rapaHTMpOBaHHOIrO MEMyHapOAHbLIM PaBoM U 3aKpe-
M/IEHHOr0 BO BHYTPUroCYy[apCTBEHHOM 3aKOHOAATe/lb-
cTBe. Ho ganexo He Bce oA M He Bcerga UMeKT BO3-
MOM{HOCTb 06paTHUTLCA B CY/ M 3alymLyaTh CBOM npasa B
cyaebHoM ropAaaKe.

B cBA3KM ¢ aTUM B HaCTOALLEH CcTaThe NpoaHa/m3npo-
BaHbI Po6/1eMbI 1 PaKTHKAa 3apyb6EXHbIX CTPaH B cpepe
MeXKayHapOoaHO-NPaBoBOro PEryanpoBaHma 6ecrniaTHoM
IOPUANYECHOH TOMOLLYM, PACCMOTPEHbI COBPEMEHHOE CO-
CTOAHME 3TUX NPO6/IEM, BOMPOCkI onaathl TpyAa aABo-
KHatoB M COBEPLIEHCTBOBAHWA CUCTEMbI OKa3aHUA TaKoM
rnomoLym.

l. BBepaeHue

B 6onbwMHCTBE rocygapcTs AOCTYN K MpaBOCYyAMIO
ABNAETCA OAHMM M3 OCHOBHbIX MpaB 4Ye/I0BEKa, rapaH-
TUPYEMbIX KaK MEXAyHapOAHO-NPaBOBbIMU HOPMaMMU,
Tak 1 KOHCTUTyumen. OgHUM 13 Hanbonee CyLecTBeH-
HbIX acrmeKTOB AOCTyna K NpaBOCyAMIO ABAAETCA NpaBo
Ha nonyyYeHne KBaMbULMPOBAHHOM HOPUANHECKOW MNO-
MOLLM, KOTOPOE rapaHTUPyeTCA BCEM M KaXAoMy, B TOM
yucse nnuam, He MMELWUM BOSMOXKHOCTHU ONNaTUTb Ta-
Kyt0 nomoLb.? PasBuTrMe Takon HpUAMYECKOM MOMOLLM
W aKTMBHOE yyacTue rocygapcTsB B 9TOM Aene npueenv
K WM3MEHEHWIO COoAep¥aHuA TaKoro npasa, GopMUpo-
BaHWIO MHCTUTYyTa GECMNaTHOM OPUAMHECKOM MOMOLLM.
Ecnv nsHavyanbHO OCHOBHOE BHMMaHWe obpaluanocb Ha
npegocTaBneHMe 6ecnaaTHOM OPUAUYECKON MOMOLLM
B YroJIOBHOM NpaBoOCyAuM, TO B MocneaylemMm coepa
[AENCTBMUA 3TOro Npasa cTasna pacwmpAaATbea, 6ecnnaTHas
lopMaMyecKas NoMoLLb pacnpocTpaHunach U Ha apyrue
KaTteropuu aend. NocTeneHHO OCHOBHOE BHMMaHMeE Obl10
HanpaB/ieHO He TOJIbKO Ha MPeacTaB/ieHWe WMHTEPECOB

T JJOKTOp hHUNOCOPUM IOPUAMHECKMX HayK, JOLEHT, npenojasa-
Tenb Kadeppsbl “MexayHapogHoe My6amyHoe MNpaBo” BakWHCKO-
ro locypapcTBeHHOro YHUBepcuTeTa.

2 TpepocTasnieHne 6ecnaaTHOM lpuanYecKon nomowm B Poccuin-
cKol Pefepaumm: 3aKOHOAATENBCTBO M NpakTuKa. Mog obLien
pepakumen H.M.Kunuuca n M.A.KpacHosa. M., ®oHg MHOEM.
2005, c.6.

8 MemayHapoaHbI# onbIT B chepe oKasaHWA 6ecnnaTHOM opuan-
yecKon nomown. M., MIHCTUTYT npaBa O6LECTBEHHbIX UHTEpe-
cos, 2008, c.3.

rpamaaH B cyaebHOM NpoLecce, HO M Ha OKasaHue pu-
AVYECKOM MOMOLLM Ha CTaamnaX A0CYyAeOHOro nau BHECY-
AebHoro pasbupartenbcTsa.

Il. Bonpocbi 6ecniaTHON LPU[UHECHON
NOMOLLU B MEHAYHAPOAHOM NpaBe

Hak n1can us3BecTHbIM aMepuKaHCKKI lopuUcT Popep,
«[1paBo HapoAa Ha JOCTyN K cyAaM HeNb3A NpeacTaBuTb
cebe Ha TaKOM e YpOoBHe, Kak npaso Ha Tpya, o6paso-
BaHWe, uabe U T. 4., NOTOMY YTO NpaBocyane ABNAETCA
OCHOBOWM NOJIMTUYECKOM CUCTEMbI B 060N CTpaHe»*. Ha
MeXAyHapoAHOM YPOBHE 3TOT MPWHLUMM BRepBble YMno-
MHHaeTcA B cTatbe 10 Bceobwen aexknapaumm OOH o
npaBax 4yenoBeKa: «Ham bl 4enoBeK Aaa onpeaeneHns
ero npas 1 06A3aHHOCTEN U ANA YCTaHOBAEHUA 0B6OCHO-
BaHHOCTM NPeabABIEHHOr0 EMy YroJIOBHOrO O6BUHEHMSA
MMEET NpPaBo Ha OCHOBE MOJIHOIO PaBEHCTBA Ha TO, YTO-
6bl €ro £eno 661710 PAaCCMOTPEHO I/1TACHO U C COBNI0AEHU-
€M BCex TpeboBaHUW CnpaBea/IMBOCTM HE3aBUCUMBIM U
6ecnpucTpacTHbiM Cygom». Kpome Toro, B COOTBETCTBUM
co cTaTben 8 ynomaHyTomn [leknapauumu, «Hamabii yeno-
BEK UMEET npaBo Ha addheKTUBHOE BOCCTAHOBJ/IEHWE B
npaBax KOMNETEHTHbIMW HALMOHA/IbHbIMU CYyAaMK B C/y-
Yyasx HapyLlEeHWA ero OCHOBHbIX NpaB, NPeA0CTaBAEHHbIX
€My KOHCTUTYLMEN UM 3aKOHOM».

B cootBeTcTBMM cO cTaTben 14 MemayHapoaHoro
NaKTa O rpamAaHCKUX U MOJIMTUYECKUX NpaBax, Bce mua
paBHbl nepeg cygamuv u TpubyHanamu. Hamabli mvme-
€T NpaBo NpW PacCMOTPEHUU N06Oro NpeabABAAEMOro
€My YroJIoBHOro O6BMHEHWA HA OCHOBE MOJIHOMO PaBEH-
cTBa 6biTb CYAMMbIM B €ro MPUCYTCTBUM U 3alpatb
cebs IMYHO UM Yepes NOCPEeACTBO BbIGPAHHOro UM ca-
MWM 3alUMTHUKE; €C/IM OH HEe MMeeT 3alMTHUKA, ObITb
yBeAOM/IEHHbIM 06 3TOM npaBe U UMEeTb Ha3HaYeHHOro
emy 3alUMTHUKA B /II060M TaKoM ciy4ae, Koraa uHTepe-
Cbl NpaBOCYyAUA TOro TPebyoT, 6€3B03ME34HO AR HEro
B JIIO60OM TaKOM CJlydae, Koraa y Hero HeT 4OCTaTO4HbIX
CpeAcTB A/1A OnnaThl 9TOro 3alyMTHUKA.

OTn MewayHapoaHble HOpMbl 60onee NogpobHO pac-
CMOTpPEHbI TaKHe B «OCHOBHbIX MOJIOKEHUAX O POAU aj-
BOKaTOB», 0400OpPEHHbIX 45-11 ceccuen N'eHepanbHOM Ac-
cam6nen OOH 1 npuHATbLIX BocbMbiM KoHrpeccom OOH
no npeaynpeXaeHuio npecTynieHni B asrycte 1990 r.
B pasgenax ynomaHyToro axkta «OCHOBHblE MPUHLMMbI
OTHOCUTE/NIbHO pPOJIM aABoKaToB» M «Ocobble rapaHTum
B cdepe yrosoBHOro npouecca» OTpameHbl cegyolme
MONOKEHUA:

* rocygapcTsa AOJIHHbI BblAeNATb JOCTATOYHbIE QK-
HaHCOBbIE CPEACTBA W MHbIE PECYPCbI HA OKasaHue
IOPUAMYECKON NOMOLM BeaHbIM, a Npyu Heobxoam-
MOCTU M APYrMM nunuam, Haxoaswmumesa B Hebnaro-
NPUATHOM MOJIOKEHWM;

4 Forer L. G. Money and Justice. New York; London, 1984, p.25.
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* npodeccroHanbHble accounauun afBoKaToB Mpu-
3BaHbl y4acTBOBaTb B OpraHn3aumMu U npesocras-
JIEHUN 3TUX YCNYT, MaTeprabHbIX CPEACTB U UHbIX
pecypcos;

* rocygapctea v npodeccuoHasbHble accouuaumm
a[BOKaTOB A0JIHHbl COAEMCTBOBATL Mporpammam
MHDOPMMPOBAHUA OBLLECTBEHHOCTU O 3aKOHHbIX
npaBax W 06A3aHHOCTAX rpaxaaH 1 O BarKHOM poau
a/BOKaTOB B 06eCcneyYyeHnr OCHOBHbIX CBOOOA;

* B HeGNaronpUATHOM NMOMIOKEHUN NNLLAM C TEM, YTO-
Obl 4aTb MM BO3MOXHOCTb OTCTamMBaTb CBOM MpaBa
W NP HEOBXOAMMOCTHU NpuberaTb K NOMOLUM aaBo-
KaToB;

* rocygapcTtBa [AOJNIHKHbl rapaHTMpoBaTb 060MY
JiMuy, 4YTO cpasy nocjie apecTa, 3afepraHusa wam
npeabsaBAeHUA OOBWHEHUA B MPECTYMJIEHWU OHO
OyaeT MHPOPMMUPOBAHO KOMMETEHTHOM BACTbIO O
CBOEM MpaBe Ha NOMOLLb CO CTOPOHbI BbIGPaHHOIO
MM CaMMM afBOKaTa;

* N1l060€e TaKoe N1L0, HE UMEKDLLIEE CBOETO aiBOKaTa,
BO BCEX C/yyasx, Korga atoro TpebytT MHTEpEChI
npaBocyausa, UMEEeT MpaBo Ha TO, YTOOblI eMy Obin
BblAE/IEH aiBOKAT C OMNbITOM W KBa/IMPUKALMEN, CO-
OTBETCTBYIOLWMMK XapaKTepy OOBUHEHUSA, B LENAX
OKasaHuA aTomy muy addEeKTUBHOM IOPUANHECKOM
nomoLum. Ecnun aTo anuo He pacnonaraeT CpeacTea-
MW A5 ONaaThl yCAyr aaBoKaTa, OHO OCBOBOKAAET-
CA OT nnaThl;

* rocyaapcTBa TaKMKe AOMKHbI rapaHTUpPOBaTb BCEM
Jivuam, NoABeprHyThIM apecTy UK 3afepHaHuto, ¢
npeabABAEHUEM YrONIOBHOMO O6BMHEHUA WM 6e3
TaKoBOro, YTO OHU ByAYT MMETb NPaBO CPOYHO CBA-
3aTbCA C aiBOKATOM, NPUYEM CPOK C MOMEHTa ape-
cTa Wau 3aepXaHma 40 NepPBOro KOHTaKTa ¢ afBo-
KaToOM He [O/IKEH HU MPU KaKMX 0OCTOATEIbCTBAX
npeBbilaTh COPOKa BOCbMMW HacOB;

e l060€ NMUO, MOABEPTrHYTOE apecTy, 3afepraHuio
W 3aKII0YEHWNIO, AOMIKHO MMETb AOCTATOYHO BOS3-
MOXHOCTEW, BPEMEHU 1 HEOBXOAMMbIX YA06CTB ANA
CBUAAHWH, OBLLEHUA M KOHCYAbTaLMM C aABOKATOM
6e3 3afepHeK, NTOMeX U KOHTPOJIA (LLeH3ypbl) U B yC-
JNIOBUSAAX NOJIHOM KOHdMAeHUMaNbHOCTU. Takue cBu-
AaHWA MOTYT NPOUCXOAUTb NOA, BU3yasibHbIM Hab/1H0-
OEHUEM [AOJIIKHOCTHbIX JWL, NMPaBOOXPaHUTESbHbIX
opraHoB, HO 63 NPOCNYLUMBAHUA C X CTOPOHbI®,

MNpaBo Ha 6ecniaTHYIO OPUAMYECKYIO MOMOLb pac-

CMOTPEHO TaKe B pamKax Esponeickoro Cotosa. B
YaCTHOCTH, B COOTBETCTBUK CO cTaTber 47 XapTtum EBpo-
nemckoro Coto3a 06 OCHOBHbIX NpaBax, NpuHAToM B 2000
rogy B Huuue, Kargoe nvuo Bnpase npuberaTtb K MOMO-
LM afBoOKaTa, 3aWUTHMKA M HasHa4YMTb CBOEro NpeacTa-
BUTENS.

5 MewgyHapogHoe ny6inyHoe npaBo. CO0PHUK AOKYMeHTOB. Moa
pea. K.A. Bexkawesa, A.I'. XogakoBa. M., «<BEK», 1996, ¢.126-
129.

Bonpoc 06 okasaHun 6ecnaaTtHOM IPUAUYECKOM No-
MOLLM MaZIOUMYLLIMM rpynnam HaceneHua 6onee nogpoo-
HO paccMOTpeH Takxe B PekomeHpgauun HomuTteTta mu-
H1cTpoB CoseTta EBponbl Ne R (93) 1 oT 8 AHBapAa 1993
roga «0O6 addEKTMBHOM AOCTyNe K 3aKOHY M MpaBoCy-
AVo ans 6eQHENINX CNOEB HaceneHus». B aToM AoKy-
MEHTE rocyaapcTBam peKOMeHAyeTCA pasBuBaTh YyCayru
IOPUAMYECKON KOHCYNbTaLMKU MasIOMMYLLMM Fpynnam Ha-
ceneHuna AN1A 3awmTbl UX Npas.

[Mo3e TOT ¥e npuHUMN 6bl1 3aKpenaeH B cTaTbe 6
EBponencKon KOHBEHLMW NO npaBam 4enoBeKa. B co-
OTBETCTBMU C 3TOM CTaTbeW, Kam bl MMEET NpaBo Npu
OnpefenieHnn ero rpamaaHcKux npaB U 06A3aHHOCTEMN
WY NPWY PACCMOTPEHUM SIIOGOFO YrOJIOBHOMO O6GBUHEHWS,
NPeAbABAEHHONO €My, Ha ChnpaBef/MBOE NyGANYHOE
pasbupartenbCTBO Aea B Pa3yMHbI CPOK HE3aBUCUMbIM
M GecnpuUCTpPacTHbIM CyAOM, CO34aHHbIM HA OCHOBaHUM
3aKoHa. Hamppii 06BUHAEMbIN B COBEPLUEHWUU YrO/IOB-
HOro NPECTYNJIEHNA UMEET NPaBo 3aluLLaTh Ce6s JIMUHO
WK Yepes NOCPeACTBO BbIGPAHHOMO UM CaMMM 3almT-
HWKa WKW, €CIM Y HEro HeT AOCTaTOYHbIX CPEeACTB A
onnatbl yCAyr 3alMTHWKA, UMETb Ha3HA4YeHHOro emy
3awmMTHMKa 6ecnnatHo, Korga Toro TpebyrT MHTepechI
npaBoCyAus.

HaKk BMAHO M3 TeKcTa NONOKEHUM 3TOM CTaTbu, NpU
Has3Ha4yeHUU lpUcTa C LeNblo OKasaHuA 6GecnnaTHoM
IOPUAMYECKOM MOMOLLM OOBMHAEMOMY CyAbA AOMKEH
yunTbiBaTb ABa OOCTOATE/IbCTBA: a) €C/M 3aUHTEPECO-
BaHHOE /N0 HE MMEET A0CTaTO4HbIX CPEACTB AN onna-
Tbl YCNYr 3alMTHUKA, 6) ec/nn npefocTaBieHNe TaKmXx
yCAyr HeO6X0AMMO B MHTEpecax CnpaBes/IMBoro cyaeb-
Horo pas6upaTensctBa. lNpy onpeseneHnn UHTEPECOB
cyfa NpUMHUMAlTCA BO BHWMaHWe BCe O6CTOATENbCTBA
WHUMAEHTa. B 3TOM c/lyyae OCHOBHbIMW KPUTEPUSMM
[AONKHbI CNYKUTb CTENEHDb TAMECTU NPECTYMNIEHNSA U Ha-
KasaHuA, CJI0XHOCTb YroJIOBHOrO Aena, JIMYHOCTb npa-
BOHapyLmnTenss.

EBponericknuin Cyn HEOAHOKpPATHO 3asABAAs, YTO ANs
BbINOJIHEHUA TpeboBaHui cTaTbm 6 HoHBEHUMW HegoCTa-
TOYHO JIMLIb Ha3HaYeHue afBoKaTa, MOCKOJIbKY B 3TOM
cTaTbe peyb UAET He 0 GOpManbHOM HasHaYeHUW, a o
peanbHOM npase Ha 3awuTy. Kpome Toro, EBponeickuii
CYyZi B psifile CBOMX PELIEHUI YCTAHOBM/, HA KaKUX UMEHHO
CTaAmMAX YyroJioBHOro pasbuparesnbCTea CleayeT npuve-
HATb NOA0M¥eHUsA cTaTbk 6 HoHBeHUuK. Mo MHeHUIo cyaa,
OHW HAYMHAIOTCA C MOMEHTA NpeabABIEHUA YroJIOBHOrO
06BUHEHWA U PaAcCNpPOCTPAHAIOTCA HE TOJIbKO Ha 3Tanbl
npeaBapuUTENbHOrO paccinefloBaHWA U PacCMOTPEHMsA
[leNn B cyfie NepBOM MHCTaHLMK, HO M Ha 3Tanbl NepecMo-
Tpa gen. MNpy 3TOM A0NHKHbI 6bITb NPUHATLI BO BHUMaHWE
06LLEee YMC/IO CAYLIAHWN, 3aKOHOAaTEIbHbIE W NMPaKTUye-
CKue dyHKLMM cyaa, nepecMaTpyBaloLwero Aeso, nosHo-

6  HommeHTapwuii K KoHBeHLMM 0 3aluuTe nNpaB M OCHOBHbIX CBOGOSA,
4yesioBEKa M MpaKTUKe ee npumeHenus / Mog obw,. pea. B. A. Ty-
maHoBa u J1. M. SHTuHa. M., N3g-80 HOPMA, 2002, ¢.94.
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MOYMA WU METOAbI, NMOCPEACTBOM KOTOPbIX OCYLLEeCTBASA-
t0TCA NPEeACTaBUTENbCTBO U 3alluTa UHTEPECOB CTOPOH’.

Kpome Toro, EBponeickni cyg, ccblnanacb Ha pelue-
Hue oT 9 oKTAGPA 1979 roga no MUcKy diipu NpoTms Mp-
NaHann, OTMEeTW, 4To N.1 cTaTbl 6 MOMKET B HEKOTOPbIX
c/yyYanax MOHy}¥AaTb rocyfapCTBO NPeAocTaBnATb Mo-
MOLLb afBOKaTa, Korga oHa HeobxoauMma ansa obecneve-
HMA peasibHOro AOCTYyNa K NPaBoCyAuIO0 IMBO NO NPUYMHE
TOro, Y4TO NO ONpeAesieHHbIM KaTeropmam aen opuanye-
CKO€e NpeacTaBUTENIbCTBO ABMIAETCA 06A3aTe/IbHbIM CO-
rNacHO BHYTPEHHEMY 3aKOHOAATE/IbCTBY HEKOTOPbIX rO-
CyAapCcTB-y4aCTHUKOB, WK B CUNY CNOMHHOCTU NpoLecca.

locypapcTsa, yuuThIBas, YTO AeATeIbHOCTb NO OKasa-
HWIO GecniaTHOM IOPUAMYECKOM NOMOLLM pa3HbIMKU Mpa-
BOBbIMM O6LLECTBAMM OrPaHNYeHa HeJOCTaTKOM UX COb-
CTBEHHbIX PECcypCcoB AJiA YAOBNETBOPEHUA pacTyLiero
cnpoca Ha 6ecnaaTHyH pPUAMYECKYO MOMOLLb, 6epyT Ha
cebA MeayHapoaHO-NpaBoBble 06A3aTenscTsa no ou-
HaHCUPOBaHWIO W OpraHn3auumn nporpaMMm 6ecniaTHOM
IOPUANYHECKOM NMOMOLLM W OCYLLLECTBAAIOT ONpeAeeHHble
mepbl. B yacTHoCTH, ye B 20 BeKe copepraHue npasa
Ha 6ecnnaTHyo KPUAUYECKYO NOMOLLL U HOPMbI ee pe-
asMsauuu cTanmn nocTeneHHo passuBaTbcA B EBpone u
pAge ApYyrux perMoHoB Mupa.

[na Toro 4tobbl Ha paBHbIX OCHOBAHUAX 06ECnedYnTb
Kaxaoro Hywaawuleroca KsaamuumpoBaHHOW opuan-
4YeCKOM NOMOLLbI0, MHOMME rocyfapcTBa, B3fB Ha cebs
MeXayHapofHo-NpaBoBble 06A3aTesbcTBa MO onaarte
TaKWX ycayr, IM60 yCTaHaBAMBAKOT NOHUKEHHbIE CTaBKU
no onnare PUAMYECKON MOMOLLM, IM60 co3aaT Gop-
MasibHO HE3aBWCHMbIE, a8 (DaKTUYECKU TECHO CBA3aHHbIE
C NpaBUTE/IbCTBOM CreLuanM3nMpoBaHHble CUCTEMbI Cy6-
CMAMpPYEMOM NPaBoBOM NOMOLLME,

lll. Bonpocbi 6ecniaTHON LPU[UHECHON
NOMOLLU B NPAKTUKE MHOCTPaHHbIX
rocyaapcrs

LlenecoobpasHo paccMOTPETb CUMCTEMbI HecnnaTHOM
lopuanYecKor nomMowm B 3axkoHoaaTtenbctBax Coepu-
HeHHbIx LTatos, ®paHumu, MepmaHuun, Bennkobputa-
HWUK, PuHNaHaun, ['peumn, Hupgepnavgos, Typumu, U3pa-
nns, tOxHo-AdpukaHckon Pecny6amku (FOAP), a Takke
B 3aKOHOZaTe/IbCTBaxX NMOCTCOBETCKWMX CTpaH — Poccum,
Mongosbl v 'pysuun.

1. CLLA

B CoeanHeHHbIX LLTaTtax cywecTByeT UHCTUTYT bec-
nnaTHOM OPUANYECKON MNOMOLWM, CHOPMUPOBAaBLUMIACA
Ha OCHOBE CyAeOHOro MnpeuefeHTHOro npasa WM npak-
TUKK. YunTbiBas TOT akT, 4to B CLUA oKkono 80% nuu,
06BMHAEMbIX B COBEPLUEHWUM TAKKMX NPECTYNIEHUN, B

Monnell and Morris v. U.K., Series A, Ne 115, 02.03.1987, p.56.
8 EBponencKuin dopym rno AOCTyny K npaBocyauio. YacTb natas.
BypanewT, 2002. c. 458.

cuy CcBOero UHaHCOBOro NOJIOKEHUA HE MOTYyT NO3BO-
MTb cebe HaHATb afBOKaTa-3alMTHUKA, B CTPaHe cylle-
CTBYIOT TpU DOPMbI GECMNATHOrO NPEAOCTaBNEHNA YCITYT
3alWuTHMKA: (1) aABOKATbI-3aUMTHUKN MO HA3HAYEHMIO;
(2) apBOKaTbI-3aWMUTHUKN NO KOHTPaKTY; (3) BE4OMCTBO
ny6/IM4HbIX 3aLLMTHUKOB (agBoKaTos).®

MporpamMmMbl afBOKaTOB-3aLMTHUKOB MO HAa3HAYEHUHO
Yalie BCero cos3garTca B MyHUUMNAAbHbIX 06pa3oBaHu-
AX, KOTOpble HEJOCTaTO4HO BEJIMKK, YTOObI 063aBECTUCH
CaMOCTOATE/IbHbIM BEAOMCTBOM MYyG/IMYHBIX 3alUTHU-
KOB. B aToM cnyyae MecTHble opraHbl COCTaBAAIT CNU-
COK YaCTHOMPAaKTUKYIOLWMX aiBOKATOB, KOTOPbIE FOTOBbI
obecneynTb 3almTy NpaB Ysa3BUMbIX FPYNM HACENEHUS.
OT60p agBoOKaTa 4J/1 KOHKPETHOrO Aena Npov3BOANTCA
CyA,0M IMB0 Ha OCHOBE OAHOPA30BOro Ha3Ha4YeHuA, Mbo
nyTem BblbOpa Cyfbel afBoKaTa U3 COOTBETCTBYIOLLErO
cnucka. Onnata ycnyr agBokata MpoM3BOAMTCA Yepes
cyA n3 depepanbHOro 6roaHeTa uam GroaKeTa wrarta.

MporpamMMbl aaBOKATOB MO KOHTPaKTy obecneyvBatoT
yyacTve B npoLecce 4YacTHOMPaKTUKYIOWEro agBoKara,
KOTOPbIM 3aK/l4aeT KOHTPAKT C MECTHOM BJIacTbiO O
BbINJjiaTe roHOPapoB Ha 3apaHee OrOBOPEHHYI0 CYyMMy.
Ecnv KonnyecTBO MasOMMYLUMX K/MEHTOB MpeBblllaeT
OroBOPEHHOE KOHTPAKTOM, CTOPOHbI JAHHOrO KOHTpaKTa
MOTYT 3aK/II04YUTb HOBbI KOHTPAKT WM BHECTU U3MEHE-
HWA B cTapbii. CnegyeT OTMETUTb, YTO AMepUKaHCKas
accoumauma pucToB paspaboTana peKomMeHgaumm no
3aK/IIOYEHUIO TaKMX KOHTPaKTOB B LienAx obecneyeHus
BbICOKOI0 YPOBHSA NPeACTaBUTENIbCTBA U NOHOIO U3/10-
HEHUs NpaB U 06A3aHHOCTEN CTOPOH?C.

BegomcTBo Mny6AMYHBLIX 3alMTHUKOB o0b6ecneyvBsa-
€T OKasaHWe HPMAMYECKON NMOMOLLM GOJIbLUMHCTBY Ma-
JIOUMYLLUMX OGBMHAEMbIX MO YroNIOBHbIM Aenam. Takue
BEAOMCTBa CO3JaloTCA MECTHbIMM OpraHamMu BacTu
(B pasHbIx WTaTax pasHbIMU): FOPOLACKUM COBETOM, My-
HULMNANUTETOM, M3PUEN U T.M., KOTOPbIE KYPUPYIOT Ae-
ATENbHOCTb 9TOM0 BEAOMCTBA, HO HE BMELLUMBAKOTCA B
€ro noBCeAHEBHYO0 PaboTy. B HEKOTOPLIX PUCANKLMNAX
BEAOMCTBO NyO6/ANYHBIX 3aALUMTHUKOB BXOAWUT B CTPYKTY-
py MECTHOro opraHa BnacTW, U aABOKAaTbl-COTPYAHWUKM
BEAOMCTBa QOPMasIbHO CYMTAIOTCA roCyAapCTBEHHbIMU
caymalwmmmul,

B oTaenbHbIX KpynHbIX ropogax (Hanpumep, B
Hbto-MopKe) Ha KOHTPaKTHOW OCHOBE C FOPOACKOM BAia-
CTblO CO34a0TCA OPraHn3aLmm No OKasaHUo 6eCnnaTHOM
IOPUANYECKON MOMOLLM, UMEIOLLME CTATYC YaCTHbIX He-
KOMMEPYECKUX Koprnopauuin. Takne Koprnopaumu TaKke
durHaHcupyloTea 13 GloaeTa WTata UuaM MyHuumna-

9 CwmoneHckuit M.B. ApBoKaTcKas AesTeNbHOCTb M afBoKaTypa
Poccuickon ®Pepepaummn. Cepusa «Bbiclwee obpasoBanue», Po-
cToB Ha [loHy, «®PeHnKe», 2004, ¢.208. )

1 MpakTukym no agsokatype. Pen. M.Anunes. baky, “GISO indus-
try”, 2008, c.624-625.

11 CmoneHckut M.B. AgBokaTtcKaa AesaTenbHOCTb U afBoKaTypa
Poccuickon ®depepaumun. Cepus «Bbiclwee obpasoBaHue», Po-
cToB Ha [loHy, «®PeHuKe», 2004, ¢.208-209.
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JIUTETa; OHU MOTYT NosyyYaTb U 61aroTBOPUTENbHbIE MO-
¥}epTBoBaHMA. HecMmoTpsa Ha rocygapctBeHHoe duHaH-
cupoBaHue, Takne BeAOMCTBA M Kopropauuuy He 3aBUCAT
OT B/lacTen. B 04HOM TaKoM yuperaeHnn OOLLLECTBEHHbIX
3alWMTHUKOB MOXeT paboTaTb oT 1 o 100 agBoKaToB. B
GONbLUMHCTBE TaKMX OpraHM3aumii agBoKaTam 3anpeLle-
HO 3aHMMaTbCA APYron paboTom C TeM, HTOObI OHM TpaTH-
JI1 BCe CBOE BPEMSA Ha 3aLUMTY JIL, C HUSKMMU JOXO4aMM.

B gonosiHeHue K BbileCcKasaHHOMY cedyeT OTMETUTD,
yto B CLUA cywecTByOT hUHaAHCUPYEMble U3 deaepab-
HOro 6loaKeTa NporpamMmbl U yHpeKAeHUs IOPUANYECKOM
NMOMOLLM Manoo6ecrneyYeHHbIM CEMbAM. 3TU OpraHn3aumm
W nporpammbl noAasmancb B 1960-x rogax Kak YacTb Mno-
JIUTUKM NpaBuTE/IbCTBA, HaMpPaBIeHHOM Ha COKpaLleHne
6e/IHOCTM.

HaunHaa ¢ 1970-x rogoB B CLUA nosBuaMcb HoBasi
dopma agBoKaTypbl — aABOKATCKME KOHTOPbI, MPU3BaH-
Hbl€ 3aWUTUTb MHTEpPECHI obLecTBa 0pMCOB HAPOAHOIO
3awuTHUKaA (pro bono publico law firms). 9T KoHTOpPSbI
BEAYyT Aena WHAMBUAYaSbHbIX KJAMEHTOB, BO3OYHAaloT
WCKM NPOTMB rocyaapcTsa U Koprnopauui, CBA3aHHbIE C
OXpaHOM OKpYyHalowwen cpeabl U 340P0BbA HaceneHus
(Hanpumep, B OTHOLIEHWM KOMMaHWM, 3arpA3HSoLLMX
OKpyHaloLLyo cpeay, Win NpoTMB CTPOUTEbCTBA aTOM-
HbIX 9/1IEKTPOCTaHLMM), 1 3alUMTON MHTEepecoB BONbLUMX
rpynn nogen (notpedbutenen, NOUTUHECKUX AEATENEN,
nsbupaTenemn, HanoronnaTenbWwmKoB 1 ap.). Kpome Toro,
MHOrAa KpynHble lopuUanveckne oupmbl J06POBOJBHO
6epyT Ha cebs paboTy no 6ecniaTHOM 3awmTe npas 6es-
HbIX'2,

2. l'epmaHuA

B MepmaHuu cyliecTByeT cuctema 6ecnsiaTHOM opu-
AMYECKOW MOMOLM ManoobecneyeHHbIM CoAM Hacene-
HUA, ABNAIOLWAACA O4HMUM U3 BarHbIX 9/IEMEHTOB NPaBo-
cyauna. CornacHo aTol cucTeme, lopuauyecKasn nomoLlb
MOXET ObITb 6eCcnaaTHOM TOJIbKO MO OTHOLUEHMIO K KW-
€HTY: B JaHHOM CJly4ae roHopap afBoKaTa 3a OKa3aHHble
UM IOPUONYECKME YCYTU OMniadvnBaeTCca 3a CYeT rocy-
[apcTBa, TO eCTb 3a CHET CPEACTB Ka3Hbl COOTBETCTBYHO-
LLern 3eM/In, UK 3a CHET CPEeACTB 06LLEero broaeTa rocy-
gapctea. Cymma roHopapoB, nog/exaiias Bbiniarte no
rpaxgaHckum genam, coctasnsaeT 30%, a Mo yrosoBHbIM
genam — 25% 0T MUHUMaJIbHOM CYyMMbl, yCTaHOB/IEHHOW B
COOTBETCTBUM C pedepasibHbiMK HopMamu. B nocnegHem
cny4ae cymma roHopapa MOXeT 6bITb YBe/InYeHa B 3aBu-
CUMOCTHM OT 06bEMA YrOJIOBHOIO Aena.

CornacHo HeMeLKOMY 3aKOHOAAaTENbCTBY, A48 NPefo-
cTaB/ieHnA 6ecnnaTHOM pUaNYeCcKom NoMoLLy TpebyeT-
CA BbINOJIHEHWE ABYX 06A3aTesbHbIX yCca0BUN. Bo-nep-
BblX, y4acTWe afBoKaTa B KOHKPETHOM fesie ABAseTcsA
ob6sa3aTesibHbIM ycnoBueM. [lepeyeHb cryyaeB, Korpa

2 [paKTUKyM no agsokaTtype. Pen. W.Anves. Baky, “GiSO indus-
try”, 2008, ¢.626-627.

y4acTue ajBoKaTa B fene fABAAeTCA 06A3aTesbHbIM,
YCTaHOBJIEH HEMELKWUM rparKAaHCKO-NpoLeccyasbHbIM
W YroNOBHO-NPOLLECCYasbHbIM 3aKOoHOAaTeNbCTBOM. BTO-
pbIM YCIOBUEM AIBJIAETCA TO, YTO YE/IOBEK HA CAMOM fene
HEe MMeeT BO3MOMHOCTM OMNaTuTb OPUAMYECKYIO MNO-
MoLb. CornacHo HeMeLKOMY 3aKOHOAATE/ILCTBY, BOMPOC
0 Ha/IMYMK YCNIOBUIN, HEOBXOAMMbIX AN MPEfOCTaBNEHUA
6ecnnaTHOM OPUANYECKOM MOMOLM MO KOHKPETHOMY
feny, [OMKEH PeLUTb COOTBETCTBYOWMIM cya. Hak npa-
BWJIO, BOMPOC O MpefocTaB/ieHnM GecniaTHon opuau-
YeCKOM NOMOLLM peLlaeTcs CyAoM 0 Havyana cygaebHoro
pa3bupaTenbCcTBa.

B N'epmaHuu aTa feATenbHOCTb OCYLLECTBAAETCA LiEeH-
Tpamu KPUANYECKOM NOMOLLU C NPUBAEYEHMEM OPUCTOB
M aABOKATOB Ha OCHOBE MPOLECCyasbHOro U crneumanb-
HOro 3axkoHopatenbcTBa. KOpuanyeckaa noMmoLlp mano-
ob6ecneyeHHbIM GU3NYECKUM JIMLAM MO TParmAaHCKWUM,
YrONOBHbIM M aAMWHUCTPATMBHbIM JAenamM, TPYAOBbIM
crnopam u Bonpocam CounanbHOro obecnevyeHrsa CocTo-
UT B MUCbMEHHbIX U YCTHbIX KOHCY/bTauMAX, COCTaBe-
HWK Kano6, 3aABEHUN U APYTUX OKYMEHTOB NpPaBOBO-
ro xapakrtepa, B NpPeACTaB/eHNN 3aKOHHbIX MHTEPEeCOB
rpaxgaH B MyHUUMNanUTEeTax U gpyrnux opraHax ucrosn-
HUTenbHOM Bnactu (MpumedaHue: GecnnatHas opuan-
yecKkaa MNOMOLLb MO BOMPOCam HaIoro06/0MEHNA He
OKasblBaeTcs). FOpuanyecKas NoMoLLb OKasbiBaeTCA Mo
3afB/IEHUIO NnLa, NpeacTaBMBLIEro AeKaapaLumio 0 cob-
CTBEHHbIX AOX0AAX U MMYLLECTBE, NOATBEPHAAOLLYIO ero
Masioo6ecne4eHHOCTb.

3. dpaHuuna

Bo ®paHuMM MHCTUTYT OKa3aHusa 6ecnnaTHOM puUau-
YECKOW NMOMOLLM AO0CTATOYHO LUIMPOKO PacnpoCTpaHeH, U
hpaHLUy3CK1e afBoOKaTbl TPATAT OYEHb MHOFO BPEMEHM
Ha OKasaHue GecniaTHOM PUANYECKOM MOMOLLM Hacesne-
HW0. Hanpumep, B MNapuiKe exxerogHo OKoA0 27 TbICAY Ye-
JIOBEK MOb3yeTcs 6ecniaTHOM oPUANYECKOM NMOMOLLIO.
B TO e BpemA cuTyaumio ¢ npegocTaB/ieHueM Gecnaat-
HOWM IOpPUANYECKOM NOMOLLM XapaKTeEPU3YET TOT aKT, YTo
12 pexabps 2001 r. Bo PpaHumm 6onee 35 Tbicad agBo-
KaToOB NMPOBE/IN 0OLLEeHALMOHaNbHYO 3a6acToBKY. OCHOB-
Hoe TpeboBaHWe GacTyILMX aABOKATOB — yBe/MYEHWE
cybCcmani Ha cyaebHyo 3alMTy MaJIOMMYLLIMX FpamaaH.
B KayecTBe rnaBHOro aprymeHTta ¢paHuUy3CcKMe afBoKa-
Tbl NPUBOAAT TOT aKT, YTO BennKobpuTaHmaA BbiieNAEeT B
fecATb pas 60/bLIe Cy6CUANIA Ha IOPUANYHECKYHO NMOMOLLb
6epHbIM. B pesynbTaTte Takoro nofomeHusa aen Gecnnat-
HaA IpUANYECKasn 3alumMTa CTaHOBUMTCA ManogOCTYNMHON™,

Jo pedopm 1972 roga cambiM Cepbe3HbIM HegocTaT-
KOM 3TOr0 MHCTUTYTa BO PpaHumm 6bl10 OTCYyTCTBME
NPOnopLMN MEXAY (UHAHCOBBIM MONOHEHUEM KJIUEH-

13 AfBOKaTCKaa AeATesIbHOCTb: YUYeGHO-NpaKTUYecKoe nocobue.
Mog obuwl. pea. KaHa. op. Hayk B.H. BypobuHa. MN3a. 2-e, nepe-
pa6. u gonon. M., «<MKD «3KMOC», 2003, ¢.229-230.
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Ta 1 GOpMOM OKa3aHuA emy GecniaTHOM PUANYECKON
nomowy. MNMocne atux pedopm dbopma npegocTaBieHUs
NpaBoOBOW MOMOLLM OMpefenseTcA B 3aBUCUMOCTU OT
(DMHAHCOBOrO MOJIOKEHUA KMEHTA, KOTOPbIA YaCTUYHO
0oCBOGOXAaeTcA OT ynaaThl cyaebHblX pacxogoB. ITO
NOMOraeT pasnuyatb TeX KIMEHTOB, KOTOPblE HACTO/b-
KO 6efHbl, 4TO He B COCTOAHMM ONIaTUTb XOTA Bbl YacTb
CyaebHbIX pacxofoB, U TEX K/MEHTOB, KOTOPbIE HE Ha-
CTO/IbKO 60ratbl, YTOObl MMETb BO3MOMKHOCTb ONAaTUTL
BCe MpoLeccyasibHble pacxodbl, U CNOCO6CTBYET OKa3sa-
HUIO UM IOPUANYECKOWN NMOMOLLM.

4. Bennkob6puTaHua

B BenmkobpuTtaHum B 1945 r. 6blna yuperaeHa Cny-
6a 1opUAMYECKOM NOMOLLM ManoumyLmnm, a B 1950 r. co-
3[aHa cucTema puamMyecKkomn nomowm. o aToro Bpeme-
HM 6ecnnaTHasA ropUanYecKas NOMOLLb OKa3blBaslach ae-
HYPHBIMU YaCTHOMPaKTUKY MMM aIBOKaTamm (COIUCU-
Topammu). Mx paboTa onnauvBanacb NpaBUTENLCTBOM U3
cneunanbHbix GoHaoB. K 1972 r. B AHMMK CIOXUAUCH
CYLLECTBYHOLME A0 CUX MOP TPU CUCTEMbI NPeaocTaBe-
HWUSA IopUaNYEeCcKon nomolm: 1) 6ecniaTHan KOHCybTa-
UMA 1 copemncTame; 2) NpeacTaBUTENbCTBO MO rparaaH-
CKMM Jenawm; 3) 3awuTta B yrosoBHOM npoueccels.

Jo 1987 ropga cuctemon 6ecniaTHOM OPUAUHECKOM
nomow ynpaenano [MpaBoBoe 06LWECTBO (06LWECTBO
KBaIMOULMPOBaHHbIX topucToB), 3atem — CoBeT Mo
topramMyeckon nomou, a ¢ 2000 roga — Kommeeusa no
IOpPUANYECKON NOMOLLM, AEeMCTBYyOLLAA HE3aBUCUMO OT
npaeBuTenscTsa. [paBoBasa NOMOLLb OKa3bIBAETCA, B OC-
HOBHOM, YaCTHOMPaKTUKYOLWUMK aaBoKkaTtamu (Cnyxb6om
no rpaxaaHckum genam n Cnyx60M 3awmTbl NO Yyroaos-
HbIM Aenam). JOMUH1POBaHME IOPUCTOB, 3aHNMMAIOLLMXCA
YaCTHOW MPaKTUKOMW, ABAAETCA rMaBHOM OCOBEHHOCTbIO
GPUTAHCKOM CUCTEMBI.

5. duHnAHpUA

B ®uHAsHAMM 9Ta ycayra ocylecTBAAETCA crieuuasb-
HbIMW BOpO HOpUANYECKON MOMOLLM, AEATENbHOCTb KOTO-
pbIX PEryavpyeTca OTAe/bHbIM 3aKOHOM. 3aHuMmaroTcs
3TOM [eATeNbHOCTbIO PUCTbl M aiBoKaTbl. MpaBoBas
MOMOLLb OKasblBaeTcs B (OpPME YCTHbIX HOPUANYHECHUX
KOHCy/ibTaLUMM MO N6BbIM OTPac/sM Mpasa, a TaKKe B
topme NpeacTaBUTENBCTBA B CyAAaxX U pas/iMuHbIX rocy-
[ApCTBEHHBIX yuperaeHusx. becnnatHon ropuanyeckon
MOMOLLbIO MOTFYT BOCMO/1b30BaTbCA /LA C HU3KUMU [0-
X0ZaMM, a TaKkKe, B HEKOTOPbIX C/lyyasx, opugmieckue
vua, NpejcTaBMBLUME AeKiapaurMu O CBOMX J0XOAaXx.
lofoBas HopMa JOXO0B rpamaaH onpeaenseTca Ha oc-
HoBe peLueHusa CoBerTa.

4 Anaposa T.B. OpraHvsaums v dyHKUMKW aiBOKaTypbl B 3apy6er-
HbIX cTpaHax. [paBoBadA nomoub Manonmywmm. OTB. pegd. Pe-
weTHMKoB ®D.M. M., 1991, ¢.56-58.

6. Npeuumsa

B Npewumm oTBETCTBEHHOCTb 3a chepbl OKa3aHWsA 1opU-
AndecKkon nomowm Hecet Honnerna agBoKartoB, pew-
CTBYIOLLAA HA OCHOBE CrneuuasbHOro (0coboro) 3aKoHo-
pfatenbcTsa. [pu aToM, Hapsaay ¢ afBOKaTaMK, OKa3aHu-
eM PUAMYECKON MOMOLLM 3aHMMAIOTCA TaKKe rocygap-
CTBEHHble 0OBUHUTENN. [leATEeNbHOCTb rocyAapCTBEH-
HbIX O0OBUMHWUTENEN B cdepe OKasaHuA KPUAUYECKOM
MOMOLLM 3aK/II04aEeTCS B NPeaoCcTaBNEHUM NMPOKYPOPCKUX
KOHCY/IbTaUMA /IMLaM, OCYHAEHHbIM MO Yro/I0BHbIM ge-
Nam, a TaKe 3anHTepecoBaHHbIM ManoobecneyeHHbIM
cTopoHam. lNpaBoBas NOMOLLb OKa3bIBAETCH MO YroioB-
HbIM, FPaXAaHCKUM feflaM U HEKOTOPbIM KOMMEPYECKUM
Bonpocam. OKasaHWe NoJo6HOM HPUAMYECKON NOMOLLM
Jmuam, rogoBon JoX04 KOTOPbIX MeHbLUe 2/3 CyMMbIl ro-
[IOBOro foxoja Ha OAHOro YesioBeKa, YCTaHOBIEHHOro
[eHepanbHbIM KONNEKTUBHBbIM TPYAOBbLIM LOFOBOPOM,
OCYLLECTBNAETCA Ha OCHOBE OGPALLEeHUA 3TUX NuL, C 3a-
ABJIEHWEM B TEPPUTOPUAIIbHBIE BIOPO aABOKATOB.

7. HupepnaHpbl

B HupepnaHgax cosgaHue ONTUMasibHOM CUCTEMb
npegocTaBAeHUA CoLuMabHbIX YCayr, HavyasLeeca B 50-x
rogax NpoLioro CToONeTUA U JOCTUrLIee CBOEro NnuKa K
1970 r., NpUBENIO K CO3A4aHMI0 TaK Ha3blBAEMOM «COLM-
aNbHOW afBOKaTypbl», B KOTOPOM HacyuTbiBasoch: 90
LLEHTPOB OPMAMYECKON nomowmM (cywecTtBytoT ¢ 1948
r.); cebiwe 50 AOBPOBONBYECKUX «HOPUAMHECKMX Mara-
3MHOB» (cyLLecTByloT ¢ 1969 r.); 20 60po OPUANYECKOM
nomolu (cywectsytoT ¢ 1974 r.)'S. HugepnaHackasa mo-
[eNb OKasaHuA KPUANYECKON MOMOLWM — 3TO CMELLaH-
Haa cucTema, coyeTallwas MOAEe/lb OKasaHUA NMOMOLLM
YacTHbIMK afBOKaTaMn U MOAE/b OKa3aHWs NMOMOLLM aa-
BOKaTamu 610po topuaMYecKom nomolm'e. B aTom cTpa-
He OTBETCTBEHHOCTb 3a OKasaHue GecnniaTHOM puan-
YeCKon nomoLy HecyT COBET HOPUAMYECKON MOMOLLU M
Btopo topuanyecKkor nomowm. Jivua, xenawuwme pado-
TaTb B aTUX Blopo, AoNHKHbI OTBEYaTb psAay TpeboBaHui:
y4acTBOBaTb B ONpPeAe/IeHHOM KOMMYecTBe e, NPOonTH
06yyYeHUe, UMETb CNeLMabHYI0 KBaIMMUKALMIO ANA yYa-
CTHSA B KAYECTBE AEHYPHbIX aABOKaTOB. KOpUCTbI M aABO-
KaTbl 4al0T YCTHbIE IOPUAUYECKNE KOHCYNbTaL MK NO BCEM
oTpacnAmM npasa, OCYLEeCTBAAT NPeACTaBUTENbCTBO B
cyaax v pasHbIX FOCYAapCTBEHHbIX yYpeKAeHUsaX. 3aecb
TaK e, Kak 1 B PUHASHOUK, IOPUSNYECKHE YCIYTU NN-
LlaM C HM3KMM YPOBHEM JOXOLO0B, @ B HEKOTOPbIX Cy4a-
AX W IOPUAMYECKMM MLAM, OKa3blBaOTCA HA OCHOBaHWM

'® TonnaHgcKkas npasoBas KynbTypa. OTB. ped. B.B. Boriuosa m
J1.B. boryosa. M., «Jlerat», 1998, ¢. 115-117.

6 Mutep BaH geH Burrenaap. Cructema topyanyeckor nomoLm B
Hugepnangax. JocTtyn K npasBocygmio. [Npo6nembl GecnnaTHom
IOPUAMHECKON MOMOLM B CTpaHax LieHTpansHon u BocTouHon
EBponbl. MHnumaTtmea «[1paBo 06LWeCTBEHHbIX MHTEPEeCoB», by-
JanewTcKkuii npaBoBoK LeHTp HonymbuicKoro yHuBepcuteTa.
2002, ¢.503-505.
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NpeacTaB/IeHHOM CnpaBKK 3a NOANUCHI0 Npeacepartens
MyHULMMNaIMTETa NO MECTY HUTENbCTBA ANLA, HyMHato-
LLEerocs B TaKOW NOMOLLU, 06 ero foxogax u UMyLLLeCTBEH-
HOM NOJIOHEHMW. DTa cnpaBKa LOKHA 6bITb NpeacTas-
JieHa B 610p0 NPaBoOBOM NMOMOLLM CaAMUM JIULLOM, HYXHAat0-
LLMMCA B TAKOM NOMOLLM. 3aKOHOM O FOPUAUYECKOMN MOMO-
LM NPeayCMOTPEHO OKa3aHWEe TPeX BUAO0B IOPULNYECKOM
nomoLm: 6ecnnatHble NoJly4acoBble KOHCYAbTaLuMK Aas
n06oro rpampaHuHa no npasBoBblM BOMpocam A60ro
XapaKTepa, OCYWECTBAAEMbIE LWTATHbIMU OPUCTaMKU
LLEHTPOB OPUAMYECKOM MOMOLLM M KOHCY/bTauun; pac-
LUMPEHHbIE KOHCYIbTauun (6onee nosyyaca, Ho He 6onee
Tpex 4YacoB) B C/yyasXx, eCiv opuamMyeckas npobaema
MOET OblTb peLleHa CpaBHUTEIbHO GbICTPO. MNpn aTOM
KJIMEHT JOMKEH BHECTU onsiaTy W NpeacTaBuUTb MHGOP-
Mauuio 0 cBomx goxogax, a CoBeT — NpoBepuUTb 3TH CBe-
JeHuA; npouenypa cepTvduKaToB, MpUMeHsemasa ans
ZONITOCPOYHON OPUAMYECKON NOMOLLUM (OT TPEX YaCOB U
6onee), KOTopasa NpefoCcTaBNAeTCA afBoOKaTaMu U3 LiEeH-
TPOB WM/IM YACTHOMPAaKTUKYIOLLMMU OpUCTamm, paboTa Ko-
TOpbIx onnaynsaetca CoBeTOM.

8. Typuua

B Typuuu CTpyKTypamm, KOTOpble HECYT OTBETCTBEH-
HOCTb 3a NpPeAoCTaB/EHUE IOPUAMYECKON MOMOLLM, AB-
natcAa MuUHUCTepCTBO oCcTUUMK, Konnerna agBoKaToB
n PernoHanbHblM 0MC aaBOKAaTOB, a PUAMYECKYHO NO-
MOLLb OKa3bIBalOT OPUCTLI, aABOKaTbl U afBOKaTbI-CTa-
epbl. lOpuamMyeckaa nomoLlb OKasbiBaeTCA BO Bpems
NPOM3BOACTBA MO rpaJaHCKUM U YrosI0oBHbIM AenamM U
npv NnpeacTaBuTenscTee B cyae. KOpuanyecKan noMoLLb
OKa3blBaeTCA Ha OCHOBaHWM CMNpaBKWM 3a MOAMUCHIO
npeacegarensa MyHuumMnanmTeTa, NoATBepHAaoWwen Ma-
N006eCcne4yeHHOCTb 4aHHOMo nua. B aTol cnpaBKe oTpa-
HalTCA CBEAEHUA O CYMME HaJIOroB, YNJIa4eHHbIX rocy-
J4apCTBYy AaHHbIM JIMLIOM, O €ro CEMEeMHOM COCTOAAHUK, 06
MMYLLLECTBEHHOM NOJIOXeHU u T.4. OkasaHue opuanye-
CKOWM NMOMOLLM OCYLLECTB/IAETCA Ha OCHOBaHUU COOTBET-
CTBYIOLWMX MHCTPYKLMI Honnernen agsokatos Typuuu, a
TaKMHKe YrosI0BHOIO U rpaxAaHCKoro 3aKoHoA4aTeNbCTBa.

9. Uspaunb

CucTema topmamyeckon nomowm B MUspamne pencrsy-
eT ¢ 1972 roga B cBA3KN ¢ nNpuHATUEM 3aKoHa «O npe-
[IOCTaB/IEHUU IOPUANYECKON MOMOLLM MO FPaMAAHCKUM
aenam». B 1995 rogy, B COOTBETCTBUM C 3aKOHOM «O6
06LLECTBEHHbIX 3aLUMTHUKaX», Bblan co3aaHbl Bropo o6-
LWECTBEHHbIX 3alMTHUKOB, AENCTBYIOLWEE B KavyecTBe
CTPYKTYpHOro nopgpasgenieHns MuHucTepcTBa OCTU-
umn, 1 CoBeT 0OLLECTBEHHbIX 3aLMTHUKOB, COCTOSLLMM
u3 nATM YneHoB'. B M3paune AencTByeT cmellaHHas

7 Xakoxem Mowe. Co3gaHue B M3panne npaBoBoOM CUCTEMbI Npe-
[OCTaBNEHUS IOPULNHECKOW MOMOLLM, OCHOBaHHOM Ha NpUHLMMNe

MoAenb 6ecnnaTtHoOM PUAMYECKOW MOMOLLM, TO €CTb
OKa3aHWe PUAMYECKON MOMOLLM OCYLLEeCTBAAETCA Kak
rocyapCTBEHHbIMU 3aLUMTHUKAMM, ABAAIOLMMUCA FOCY-
[AapPCTBEHHbIMW YUHOBHUKAMM, TaK M YaCTHOMPaKTUKYHO-
MMM aaBOKaTaMm1, paboTaroLWwmuMmM Mo KOHTPaKTY ¢ blopo
rocyapCTBEHHbIX 3alUMTHMKOB W 06ecrnevyrBaioLMMm
3alLMTY NUL, C HU3KMM YPOBHEM [LJOXOL0B.

10. IOAP

HOrHo-AdpuKaHcKaa Pecny6nnka, cuuTarowascs
OAHOWM U3 pPasBUTbIX CTPaH appPUKAHCKOro KOHTUMHEHTA,
TaKe ABNAETCA OAHOM MnepBbiX CTpaH, rae BriepBble
6bIN0 YYPEKAEHO roCYyAapCTBEHHOE afBOKaTCKoe 6opo
(Moxannec6ypr, 1937). Moswe, B 1969 roay, 3Aech 6bin
€034aH He3aBMCHMbIN OT rocygapcTaa opraH, — CoBeT no
IOPUAMYECKON NOMOLLM, AENCTBYIOWNA B COOTBETCTBUM C
3aKoHOM O topuamdeckon nomown. OCHOBHOM 3agayen
CoBeTa ABnAeTcA obecnevyeHne pUaNHecKon NoMoLLm
ANA L, C HU3KMMK oxodamu. B cucteme ropnanyeckon
nomouwin KOAP npumeHsaloTCcA crnepylowme Moaenu: ob-
LLECTBEHHbIE 3aLLMTHWKU (aABOKaTbl M aABOKATbI-CTaXKe-
pbl), Nosyyarowme TBEPAO YCTAHOBIEHHYIO 3apaboTHYHO
naaTy; YacTHble afBOKaTbl, Ha3Ha4YeHHble Ha OCHOBaHWUK
COOTBETCTBYHOLMX CIMCKOB M NONyYatoLmMe TBEPAO yCcTa-
HOBJ/IEHHYIO 3apaboTHYl naaTy; NepBuMYHaA opuanye-
CKadA NoMolLb, NpegocTaBnAemMasn COTPYAHUKAMK CAYHKO
IOPMAMYECKOWN MOMOLLM B CyAaX; IOPUAUYECKUE KIIMHUKM,
LeHTpbl NpaBocyaunaA, B TOM HUC/ie HaCTHble puandHecHmne
dupwmbl, paboTarolwme N0 KOHTPaKTaMm C IOPUCTaMU-KOH-
Cy/IbTaHTaMM, MYHKTbl IOPUAMYECKON KOHCYbTaLMMU'S.
OnbIT AdpHKM NOKasbiBaeT, YTO pacxodbl, BblaeNAemMble
Ha rocyapcTBeHHbIX 3aWMTHUKOB, Ha 40% HUXKE CyMMbI
CPeACTB, BblaenseMbiX Ha YaCTHbIX a4BOKATOB.

11. Poccua

B Poccuu cyluecTByeT HECKOMBKO MHAaA cUcTeMa opu-
[AMYECKOM MOMOLLM, peryampyemas crneumanbHbIM 3aKo-
HoAaTeNbCTBOM. B aTOM cTpaHe AeATeNbHOCTLIO MO OKa-
3aHUI0 IOPUAMYECKOM MOMOLLM 3aHUMAIOTCA LieHTpasib-
Hble U MECTHble OpraHbl UCMOJIHUTEIbLHOW BIaCTU U UX
noapasgfenieHus, rocyiapCTBeHHbIE PUANYECKUE BIOPO,
opraHbl ynpaB/ieHWUs BHEOIOAHETHLIMU rOCYapCTBEHHbI-
Mn doHAamu 1 ap. KOpuanyeckasa noMoLLb OKasbiBaeTcA
afiBoKaTtamu U Muamu, UMEeLWMMKU BbicLlee topuauye-
CKoe obpasoBaHue. KOpuanyeckaa nomolb, OKa3sbiBa-
eMas 3TMW AMLAMKW, COCTOUT B MUCBbMEHHBIX W YCTHbIX
KOHCY/IbTaLMsX, COCTaBEHUN Kanob, 3asBNeHUN U Apy-

cobnopeHna npae 4venoseka. MpaBoBble MHUUMATMBBLI. 2004,
c.59.

8 Nasup Markyona-MavicoH. CoBeT No 1opuaUYECKON NOMOLLM U
YC/Iyry N0 OKa3aHUIo puanyecKor nomolm B KOxHom AdpuKe.
JocTyn K npasocyauto. MNpobnembl 6ecnnaTtHOM PUANHECKOM
nomoLuy B ctpaHax LieHTpanbHol n BocTouHon EBponbl. MHMLK-
atuBa «[paBo 06LLeCTBEHHbIX MHTEpecoB», ByaaneluTckui npa-
BoBoM LeHTp Honymbuickoro yHuBepcuteTa. 2002, ¢.517-518.
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rMX AOKYMEHTOB NPaBOBOro XxapakTepa, NpeacTaBneHum
3aKOHHbIX MHTEPECOB rparaaH B cyaax, MyHuuunaaure-
Tax W ApYyrnx opraHax UcrnosHuTebHOM BracTu. Kopuam-
yecKasi MOMOLLb B 3TOM CTpaHe OKa3blBaeTCA rparaaHam,
[0X0A4bl KOTOPbIX MEHbLUE MPOXMUTOYHOrO MUHUMYMa Ha
Aywy Hacenenus, nisanmnaam | v Il rpynn, seTepaHam Be-
ko OTeyecTBEHHOM BOMHbBI, HauMoHanbHbIM Fepoam
n leposam CoseTcKoro Coto3a, AeTAM-UHBaIMam u ge-
TAM-CMpOTaM, NOXKU/IbIM A0AAM, HECOBEPLUEHHONETHUM,
codepawmnmMca B MCMNPaBUTE/bHbIX YYPEHKAEHUAX, M
APYrMM ML am Ha OCHOBaHWW WX 3asiBIEHWUN.

12. MongoBa

B Mongose opugnyeckaa MNOMOLWb peryavpyeTcsa
npoueccyanbHbIM U CneLmasbHbIM 3aKOHOAATEIbCTBOM.
HOHTpONb 3a 3TOM AeATENIbHOCTLIO OCYLLECTBNAETCA af-
BOKaTamu, O6LLECTBEHHbIMW aJBOKaTaMM W OpUCTaMu
nocpeactBoM MuHuUcTepcTBa tocTuumn, Honnernn ag-
BOKaTOB M HaunoHanbHOro coseta no opuandecKomn no-
MOLLM U ero TeppuTopuanbHbIX 610po. MNpaBoBas NOMOLLb
COCTOWT B NPeAoCTaBNEHUN MUCbMEHHbIX U YCTHbIX KOH-
Cy/nbTauui No YronoBHbIM, FPamAaHCKUM, agMUHUCTPa-
TMBHbIM enaM U ApyruMm 061acTAM npaBa, COCTaB/EHUM
Hanob, 3aABNEHUIN N APYrMX JOKYMEHTOB NPaBoOBOro xa-
paKkTepa, B NpeAcTaBNeHUM 3aKOHHbIX MHTEPECOB rpam-
[laH B cyfax, MyHUUMnannTeTax U Apyrux opraHax ucrnon-
HUTENBHOW BNacTU. TaKol MpaBOBOM MOMOLLLIO MOryT
nosb3oBaTbCA MasoobecneyeHHble GU3MYECKME MLa,
mua, O6BMHAEMbIE MO YrOMIOBHBIM M afMUHUCTPATMB-
HbIM Agenam, u apyrme. OKasaHue IPUAMHECKOM NOMOLLM
OCYLLLECTBNSETCA HA OCHOBAHWM 3asAB/IEHUA WU YCTHOO
ob6palLeHnsa B COOTBETCTBUKN C NPEACTAB/IEHHON AeKna-
pauuven o 4oxoAax U UMyLLLECTBE TaKoro mua (Npy aToM
YYUTBIBAIOTCA JOXOAbI /iMLA 3a nocneaHue 6 MecaueB).

13. 'pysums.

B pyaun perctytoT Cnyxba 1opuanyecKor noMoLm
npy MUHUCTEPCTBE MCNPABUTENBHOM CAYHObI U OpUan-
YECKOM MOMOLLM, a TaKKe 6I0PO PULSNYECKOM MOMOLLM,
Hecylue OTBETCTBEHHOCTb 3a OKa3aHWe pUANYECKOM
nomMoLLM. 9Ta AeATENIbHOCTb PEryiMpyeTcsa oTAe/bHbIM
3aKoHoM. [NpaBoBas MOMOLLb OKa3blBAETCA lOpUCTaMM
n agBokaTamu. K opmMam oKkasaHua IopUaMHECKOM Mo-
MOLLM OTHOCAITCA: COCTaB/IEHWE LOKYMEHTOB MPaBOBOIro
XapaKkTepa, 3alura npas uL, OO6BUMHAEMbIX B COBEpLLE-
HWUW NPECTYNNEHUA UM OCYHAEHHbIX 32 NPECTyn/eHus,
3awmTa nocTpagaBlUMX B pesysbTaTe NpecTynaeHus,
NPeACcTaB/IEHNE WL, B CyAax MO rparmAaHCKUM U agMu-
HUCTpaTUBHbLIM Aenam. KOpuauyeckaa nomolb npejgo-
cTaBsifieTcaA manoobecnevyeHHbiM amvuam. Mpu aTtom gas
onpeaeneHusa ManoobecneyeHHoCTH amua 61opo puam-
YEeCKOWM NOMOLLM HanpasffAeT 3anpoc B COOTBETCTBYIO-
LM OpraH UCMNOJIHUTENIbHOM BNaCTH.

IV. 3aknloyeHue

MpaKkTWKa npepocTaBieHUA cybcuamnpyemMon npa.o-
BOWM MOMOLLM B pACCMOTPEHHbIX HAMW CTpaHax NnoKasbiBa-
eT, YTo apPEKTUBHOCTbL NPaBOBOM MOMOLLUM JOCTUraeTca
B TOM Cny4yae, Korga dyHKLMU opraHM3aunn, KOHTPONA
W KOOpAMHALMK TaKOM NOMOLLY COCPEAOTOHEHBI B OAHOM
He3aBMCUMOM opraHe. B 3apyberHbIx cTpaHax Haubo-
Jlee LWMPOKO pacnpoCTPaHEHHbIMM MexaHM3MaMu opra-
HM3aLUMU IOPUOMYECKON MOMOLLM ABASIOTCA KOMMUCCUM,
6t0p0, COBETbI U LLEHTPbI, BbINOHAOLLME 06LIME afMUHM-
cTpaTuBHbIE (YNpaBieHYecKUe) GyHKUMM NO BOMpocam
6ecnnaTHOM KPUANYECKOM NOMOLLN. DTU CTPYKTYpPbI, KaK
NpaBu/io, CYUTAIOTCA rOCYAAPCTBEHHbIMM OpraHamu M
paboTatoT NoA arugon MMHUCTEPCTB IOCTULMN.
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lNpaBo Ha cnpaBepsnMBoe
cypebHoe pa3bupaTenbcTBO
B NpeuefeHTHOM npaBe
KOHCTUTYLMOHHOrO cyaa
Pecny6nukun ApmeHus

l. BBepaeHue

lpaBo Ha cnpaBegmBoe cypebHoe pasbupare/ib-
CTBO AB/IAETCA OfHUM M3 OCHOBOMoOJararmomx rnpas,
KOTOpOE AOJIHHO 6bITb [EHMCTBEHHO [OCTYMHO KawAo-
my. OHO NpU3HaHO U rapaHTUPYeTCA KOHCTUTYLMOHHbIM
rpaBoM 1 MeXAyHapOoAHbIM NpaBoMm B 06/1aCT1 npas 4ve-
JIOBEKA, KOTOPbIE HanpaB/ieHbl Ha 3alyMTy JIMYHOCTH OT
HEernpaBoMepHOro M rMpou3BOJIbHOrO OrPaHNYEHMA Wan
JIMLLIEHUA APYr1X OCHOBHBIX NpaB M CBO6OJ, a TaKe ra-
PaHTUIO [EeNCTBEHHOr0 BOCCTAHOB/AEHUA HapyLLEHHbIX
npaB n cBo6og. OueHKa cnpaBes/MBOCTU CyAE6HOro
pasbupaTteibeTBa 3aBUCHUT OT Pas/inyHbIX TPeboBaHWM
n ctaHgapTos. [paso Ha cripaBes/mBoe cygebHoe pas-
6upaTesIbCTBO BH/IIOYAET B CE6A MHOMOYMC/IEHHbIE MPO-
M3BO/HbIE NpaBa, KOTOPble KacarTCA JOCYAE6HbIX rpas,
npas B Te4YeHWe CJ1yLIaHnA fesa B CyAe U Npas Mo OKOH-
YaHmn cypebHoro pasbupartesibcTBa. [aHHaA cTaTtbA
paccmaTpuBaeT npaBoBble No3nuynn HOHCTUTYLMOHHOIO
Cypaa PA o ocHoBoronararowemy npasy Ha cripaBes/in-
BoOe cyaebHoe pas3bnpate/ibCTBO, NMOHUMaHME U KOMIIO-
HEHTbI aHHOro npasa.

II. HOHCTUTYLUOHHOE NOHUMaHUE NOHATHUA
npaBa Ha cnpaBeaJ/iMBoe cyaebHoe
pa36bupaTenibCTBO U €r0 KOMMOHEHTDI

MNpaBo Kamporo Ha crnpasep/MBoe cygebHoe pasbu-
paTtenbCTBO NpeaycMoTpeHo ctatber 19 HoHcTuTyuumu
PA, Kotopas rnacut: “Hampgbi gna BOCCTaHOB/EHMSA
CBOMX HapyLLEHHbIX NpaB, a TaKkxe BbIACHEHWA 06OCHO-
BaHHOCTHK NpegbAB/IEHHOro emy 06BUHEHMA UMeeT npa-
BO Ha Ny6/IM4HOE pacCMOTPEHME CBOErO Aefia B pasyMm-
Hbl€ CPOKM HE3aBUCHMMbIM U BECNPUCTPACTHbIM CY40M B
YCNOBUSAX PaBEHCTBA, C COB/II0AEHNEM BCEX TpeboBaHMM
cnpasegiMBoCcTH”.

MNpaBoBoe 3HayeHue ctatbn 19 KoHcTuTyumm PA mo-
HeT ObITb Hag/eXaWmUm 06pa3omM NOHATHO NPU ero aHa-

' T[naBHbIn cneupanmnct HoHcTutyumonHoro Cyaa PA, KaHa topuyga,.
HayK

/u3e B CUCTEMHOM B3aMMOCBA3U C APYrMMU CTaTbAMM
HoHcTutyumun. Ctatba 19 HENoCcpeaCTBEHHO CBA3aHa Co
ctatbei 18 HoHcTuTyuumn PA,?2 4TO TaKkKe noaTteepaa-
eTcA 1eM paxkTom, 4yTo HoHcTUTYyumnoHHbIM Cyg PA cebina-
€TCA Ha JaHHble CTaTbM B KAYeCTBE eAMHOro NPaBoBOro
ABneHuA. B yacTHOCTH, OHO KacaeTcA Npasa Ha AOCTynN-
HOCTb CyJa B Ka4yecTBe 3/1eMeHTa npasa Ha cnpaBejjin-
Boe cyaebHoe pasbupaTenbCTBO, a KOHCTUTYLMOHHOE
060CHOBaHME OAHOBPEMEHHO NPeAyCMOTPEHO B CTaTbAX
18 1 19. OaHaKO, KOHCTUTYLMOHHOE perysvpoBaHue B
cTaTbe 19 AB/IAETCA CYLWHOCTbIO NpaBa Ha crnpasea/iMBoe
cypebHoe pasbupaTenbCTBO, MOCKOJbKY, BO-MEPBbIX,
OHO yCTaHaB/MBaEeT pPaMKW MPaBONPUMEHEHNA AAHHOro
npasa, a BO-BTOPbIX, GOPMUPYET 0bLMe rapaHTum ans
ero ocyLecTsneHuma.?

PaMKu ocyliecTBneHNs npaBa Ha CnpaBea/IMBOE Cy-
febHoe pasbupaTenbCTBO COCTOAT M3 ABYX aACMNEKTOB:
BOCCTaAHOB/IEHWE HApPYLUEHHbIX MpaB U YCTaHOBJEHUWE
060CHOBaHHOCTU Yro/I0BHOro 06BUHEHWA NPOTUB AaHHO-
ro avua. [laHHble NOHATUA UMEIOT aBTOHOMHOE KOHCTUTY-
LIMOHHO 3Ha4YeHWe, a pacKpbITUE UX COAEPHAHNA AOMKHO
CKOpEee OCHOBbIBATbCA Ha KPUTEPUAX, YCTAHOB/IEHHbIX B
MeXAyHapoAHOM MpaBe B 06/1aCTU NpaB YesioBeKa, Yem
BO BHYTPUrocyapCTBEHHOM 3aKOHOAATE/IbCTBE.*

lll. MpaBoBble no3uuuu HOHCTUTYLUOHHOIO
Cyna B Bonpoce noHMmMmaHusA
npaBa Ha cnpaBepg/iuBoe cyge6Hoe
pa3bupaTtenbCcTBO

HOHCTUTYUMOHHOE 3HaYeHMe nNpasa Ha cnpaBea/iMBoe
cypebHoe pas3bmpaTenbCTBO pacKpbiBaeTCA B PELUEHMAX
HoHcTtutyumoHHoro Cypa. HecmoTpa Ha 10 4To HOHCTH-
TyumoHHbl Cypn PA HenpaBoMO4YeH HenocpeAcTBEHHO
KOMMEHTUPOBATb KOHCTUTYLMOHHbIE TMOJIOKEHUA Ha
OCHOBaHWKM anpuoOPHOro KOHCTUTYLIMOHHOIO CyaebHoro
KOHTposiA, Cya, TONKyeT coAepaHne yKasaHHOW CTaTbu
B MHOMOYMC/IEHHBIX PELUEHWUAX, KacCaloWMXCA KOHCTUTY-

2 Crtatba 18 HoHcTutyumm PA rnacut: “Hampabin imeeT npaso Ha
3 PeKT1BHbIE CpeACTBa NPaBOBOM 3aLLMTbl CBOMX NPaB U CBO-
604 B CyAebHbIX, @ TaKe WMHbIX roCyAapCTBEHHbIX OpraHax.
Hamabln nMeeT npaBo Ha 3almTy CBOWMX npas M cBOOOS BCe-
MW CpeAcTBaMM, He 3anpeLieHHbIMK 3aKoHOM. Kamabii nmeet
npaso 1A 3aLMTbl CBOMX MpaBs 1 CBO6OA, NoyyaTb COAENCTBME
3alwmTHMKa NpaB Ye/loBEeKa N0 OCHOBaHMAM W B NOpAAKe, KOTo-
pble yCTaHOB/EHbI 3aKOHOM. Kaw bl B COOTBETCTBUM C MEKIY-
HapoaHbIMM poroBopamu Pecny6ivkn ApMeHuna MmeeT npaso
obpalaTbCa ¢ NPOcbHOW O 3allMTe CBOMX NPaB U CBOOOA B MEH-
JyHapofHble opraHbl No 3awuTe npas 1 cBo60A YesoBeKa”.

3 HommeHTapuii kK KoHctutyuumn Pecnybanku Apmenumsa. Mop 06-
wern pegakumen . ApyTioHsHa, A. BarapwsHa, EpeBaH: u3g,.
“UpaByHK”, 2010, c. 222, http://concourt.am/armenian/library/
cclibrary/2010/sahmanadrakan2010.pdf

4 HommeHTapwuii k KoHcTutyuum Pecny6anku Apmenumsa. Mop o6-
wen pegakumen . ApyTioHaHa, A. BaraplwsHa, EpesaH: usg,.
“UpaByHK”, 2010, c. 223, http://concourt.am/armenian/library/
cclibrary/2010/sahmanadrakan2010.pdf
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LIMOHHOCTW 3aKoHoAAaTeNbHbIX akToB. B yacTHocTh, Cyg
obpallaeTca K BONPOCY OCHOBHOW CYLUHOCTM MpaBa Ha
cnpasegmBoe cypebHoe pasbupartensctso B NMKC-701
OT 24-ro uona 2007 r., NKC-765 ot 8-ro okTA6pA 2008
r., MKC-787 ot 3-ro ¢pepansa 2009 r., NMKC-832 ot 22-
ro ceHtao6pa 2009 r., NMKC-845 ot 8-ro gexkabpsa 2009 r.,
MKC-851 ot 14-ro aneBapa 2010 r., NMKC-896 ot 15-ro
nioHA 2010 ., NMHKC-918 ot 28-ro ceHTAbpa 2010 1., NMKC-
936 ot 8-ro pespans 2011 r., MKC-942 ot 22-ro peBpans
2011 r., MKC-1004 ot 6-ro gekabps 2011 r., NMKC-1007
oT 22-ro gekabpsa 2011 r., MKC-1022 ot 18-ro anpenA
2012r.uT.4.

M3yyeHne BbllleyKa3aHHbIX PELIEHUI MOKa3blBaeT,
410 KOHCTUTYUMOHHBIN Cya KacaeTcAa KOMNOHEHTOB npa-
Ba Ha crpaBej/MBoe CyaebHOe pas3bupaTensCTBO Mpu
TOJIKOBaHUU KOHCTUTYLMOHHOM CTaTbl M AeTaNbHO W3-
naraeT 3HaYeHWe NpeacTaBfieHHbIX NOHATUIA. B yacTHo-
cTu, B noctaHoBneHuun NMKEC-701 KoHCTUTYuMOHHBIN Cyg,
ycTtaHoBuA, 4to “Ctatha 19 HOHCTUTYuUMM TpebyeT inter
alia npoBeaeHuA cyaebHoro pasébuparenscTea 6ecnpu-
CTpacTHbIM CyZOM B YC/IOBUSIX paBeHCTBa CTOPOH. Horaa
Cyf NepBOM MHCTaHLUMK NepeaaeT AeN0 Ha JOMOSHUTE b-
HOoe npeaBapuTebHOE pacciefoBaHne, OH BbIXOAWT 3a
pamMKu CBOEM POaM GECMPUCTPACTHOCTU UM HanpasBnseT
KypC NpefBapuTesIbHOro pacc/iejloBaHUs, TakUM obpa-
30M BbINOJIHAA (QYHKLUMIO, HECOBMECTUMYIO C OTNpaB/ie-
Hvem npaBocyaua. Cya NepBoi MHCTAHLUW TaKIKe Hapy-
LIaeT paBeHCTBO CTOPOH B M0J/1b3Y OO6BUHEHMSA, TaKUM 06-
pa3om HapyLwas npaBa CTOPOH Ha addeKTUBHbIE Cpes-
CTBa NPaBOBOW 3aLMTbI U CyaebHyto 3awmTy. Cya Takke
MOABEpPraeTCA PUCKY HapyleHUs ApYyrux 9JIEMEHTOB
npaBa Ha cnpaseg/MBoe cyaebHoe pa3bupaTenscTso, B
4yacTHOCTHM TpeboBaHWe NPOBECTU PACCMOTPEHME fena B
pasyMHble CPOKU”.5

B MHKC-765 HoHcTuTyuMoHHbIM Cyp ycTaHaBnMBaeT,
4To “CypA, NPUHMMas BO BHMMaHUE OTCYTCTBUE pasinyms
MeXay afBoKaTaMu, akKkpeauMToBaHHbIMM B HaccaumoH-
HOM cyae, U OCTa/ibHbIMKW aBOKaTaMK C TOYKU 3peHUA UX
npogeccroHanmMsma 1 onbiTa, a TakKe TOT daKT, Y4To B
cnyyae obpalleHns B KaccauMoHHbIN Cy NpaBo Kamaoro
Ha 6ecnaTHyio IOPUANYECKYIO MOMOLLb 3aKOHOAATESIbHO
He rapaHTUpyeTcs, HENPUHATUE Ha paccMmoTpeHne Hac-
CaUMOHHbIM CYZIOM GOJIbLIOrO KOMMYecTBa KaccaluoH-
HbIX an06, NOArOTOB/IEHHbIX Aake aKKpeAUTOBaHHbLIMU
afBoKaTamu, OrpaHWY4eHHOE YUCNO aKKPEeLMUTOBAHHbIX
aBOKAaTOB U MX NPaBO OTKAa3aTb B NOArOTOBKE Kaccauu-
OHHOW anobbl, UCXOAA M3 KOMMEPYECKOrO XapaKTepa
WX [AEATENbHOCTU, YCTaHOBWJ/I, YTO CMpaBef/IMBOE paB-
HOBecue MeXay TpeGoBaHWMEM MPeACcTaB/ATb Kaccauw-
OHHYI0 anoby B HaccauuoHHbIM Cyf, UCKIOYUTENBHO
yepes aKKpeaUTOBaAHHOMO afBoKaTa M Lefblo, KoTopas
npecnegyeT NOAroTOBKY KaCCaLMOHHBIX anob BbICOKO-

5 MMoctaHoBneHne KoHcTtuTyumoHHoro Cyapa MKC-701 ot 24-ro
nona 2007 ropa, http://concourt.am/english/decisions/common/
doc/english_codices/710.htm

ro Ka4yecTBa, HapyLleHO B NJaHe TOro, YTO HapyllaeTcsA
CyTb gocTynHocTn KaccauuoHHoro cyaa”.’

B ppyrom noctaHoBneHun (MKC-780) HoHcTUTyum-
OHHbIM Cyp, KOHCTaATUPYET, YTO U3 COMOCTaBUTEJILHOIO
aHasM3a AaHHbIX KOHCTUTYLMOHHbBIX MOMOKEHUN (CTaTbK
18 n 19 HoHcTuTyumn PA) cnepyeT, 4TO XOTA pelueHue
BOMpoca O co3aaHun AnenniALMOHHOro CyAa B pamKax
aAMUHUCTPATMBHOMO MPaBOCYAMA OCTaB/IEHO Ha YCMO-
TpeHue 3aKoHogaTens, TEM He MeHee 3aKOHOoAaTeslb,
NPy peLLeHnM JaHHOro BOMpOCca No CBOEMY YCMOTPEHUIO,
JONKEH PYKOBOACTBOBATLCA HEOBXOAUMOCTbLIO 3aLUMThI
npas 1 cB06OA YeoBeKa M rpamaaHuHa, 3aKpenieHHbIX
HoHcTutyumen PA n mexayHapoaHbIMKW OroBopamMu, pa-
TUdULMpoBaHHbIMK Pecnybankon ApmeHus, B JaHHOM
cnyyae HeOOGXOAUMOCTbI0 3D(EKTUBHOMN 3aLLMTbI NpaBa
Ha cypebHylo 3aliMTy M OQHOTrO M3 BamHbIX 3/1EMEHTOB
3TOro npasa — aQpPEKTUBHOrO OCYLLLECTBNIEHUA NpasBa Ha
ob6anoBaHue.”

B 8-om nyHKTe MNKC-787 HOHCTUTYUMOHHBIM Cya cym-
TaeT, YTO B C/lyyae OTAENbHOro npeactasneHua B Cya
TpeboBaHUA 0 BOCCTAHOB/IEHUWN HapPYLUEHHbIX Npas, Bbl-
TEKaKLWEero n3 NpomM3BOAHbIX NPaBOOTHOLLEHWH, TO eCTb
Hanpas/IeHHOr0 Ha yCTpaHeHWe NpaBoBbIX NOCNEACTBUM
OCHOBHOro npasooTHoweHuA, Cya Ha NpaKkTuKe auwa-
€TCA BO3MOMHOCTU BbIHECTU CMpaBef/MBOE pelleHue
OTHOCUTENIbHO JaHHOro fena, HapylwaeTca npaso fvua
Ha cnpaBeaamMBoe cygebHoe pa3bupaTenbCTBO, Tak Kak
ANA BblHECEHUA cnpaBegnmnBoro peweHua Cya BbIHYH-
[eH OCYLIECTBUTb NOJIHOE, O6BEKTUBHOE N BCECTOPOH-
Hee U3yyeHne ob6CTOATENbCTB Aiena, a ANA TaKoro Uay-
YeHua Cya ponweH obpaTUTbCA K OCHOBHOMY NpaBooT-
HOLLEHMIO, OAHaKO [eNCTBYyloLWee NpaBoBOE Peryinpo-
BaHWe He NO3BOJIAET cAeiaTb 3T0, MOCKObKY Aes0, Bbl-
TeKawuee U3 AaHHOro NpaBOOTHOLWEHUA, HAXOAUTCA B
IOPUCAMKLMKN He aaHHoro, a gpyroro cyga. HoHctuTyum-
OHHbIM Cya cuvMTaeT AaHHOe NpaBoOBOE PeryMpoBaHue
OCHOBaHWeM A1 HapylleHUA npaBa Ha paccMOTpPeHue
Jena B pasymMHble CPOKU U HEaPPEKTUBHBLIM CPEACTBOM
NpaBoBOM 3aluTbl, NPEAYCMOTPEHHOro cTaTbaAMK 18 M
19 KoHcTuTyumm PA8

HoHcTuTyumoHHbiM Cya B cBoem noctaHoBaeHuu MNKC-
832 (NyHKT 9) obpaTmnncsa K Bonpocy cyaebHoro pasou-
paTtenscTea B HaccauMoHHOM Cyae W YCTaHOoBWUA cneay-
foLLMe YC/I0BUA M TpeboBaHUA, O4HOBPEMEHHOE HaMYMe
KOTOPbIX MOX¥ET rapaHTMpOBaTb NPaBo Ha crpaBea/IMBoe
cypebHoe pasbupatesibCTBO M NpaBo Ha 3PHEKTUBHbIE
cpepcTaa cyaebHoM 3awuThl B Npolecce KaccalMoHHOro
cyaebHoro pasbuparenbCcTsa:

8 TMocTtaHoBnenne KoHctutyumonHoro Cyaa MKC-765 ot 8-ro ok-
TAGpA 2008 roaa, http://concourt.am/english/decisions/common/
doc/english_codices/765.htm

7 MocTtaHoBnenue KoHctutyumonHoro Cyaa NMKC-780 ot 25-ro Ho-
A6pa 2008 ropa, http://concourt.am/english/decisions/common/
doc/english_codices/780.htm

8 MMyHKT 8 MNocTaHoBneHus KoHcTtuTyumoHHoro Cyaa MKC-787 ot
3-ro ¢espana 2009 roaa, http://concourt.am/english/decisions/
common/pdf/787.pdf
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a) HaccaumoHHbIM cyp He paccmaTtpuBaeT daxkTuye-
CKWe 06CTOATEeNbCTBA fena, a COornacHo CBOeMy
KOHCTWUTYLIMOHHO-NPaBOBOMY CTaTycy obpallaeTcs
UCKJIIOYMUTEIBHO K BOMPOCaM Mnpasa;

6) paKTU4eCKMe O06CTOATENbCTBa, YCTaHOBAEHHbIE

HUKECTOALLMM cyaoMm, MoryT gaTe HaccaunoHHomy

Ccyay BO3MOMHOCTb BbIHECTU PELUEHUE, OTNYHOE

OT pPEeLLEHMA HUKECTOSALLErO CYAa;

nepecmoTp KaccaumMoHHbIM CYyA0M peLUEeHUsA HUKe-

CTOSALLLEro cyAa AO/IKEH UCXOAUTb M3 MHTEpPEecoB

3 HEKTUBHOCTU NPaBOCYAMUS;

r) OCHOBaHMEM TaKOro peLlleHUA MOMET CAYHUTb

TOJIbKO HapyLlUleHWEe WKW HenpaBuibHOE NpUMeEHe-
HWE HUKECTOALWMM CyAOM HOPM MaTepuasisHOro
npasa.®

B noctaHosneHun MKC-845 Cyp obpaTtnica K NpuH-
uMnam npeacTaBfieHWs AOKasaTesNbCTB M KOHCTaTUpO-
Bas1, YTO AONYCTUMOCTb 1 NPUEMIIEMOCTb A0Ka3aTebCTB
npecneayoT Le/b UCNOJIHEHUA NpaBa Ha cnpaBea/IMBoe
cynebHoe pa3bupaTenbCTBO M NPaBo Ha PacCMOTPEHME
Jena B pasymMHble CPOKU, KOTOPOE ABNAETCA 3/1EMEHTOM
nepsoro. “Bo Bcex cayyasx, Korga cy CornacHO BHYTPEH-
HeMmy YOEHAEeHUI0 HaXoauT, YTO JoKasaTenbCcTBa, npesd-
CTaB/IEHHbIE CTOPOHAaMMU, He FABNAOTCA HEOOXOAUMbIMU
ANA yCTaHOoBMEHUA (HaKTOB, WUMEIOWMX CyLLeCTBEHHOE
3HavYeHue oA NnpuHATUA peieHna no geny, nin oHn nme-
0T Uenb AoKasaTb (aKTbl, KOTOPble BbIXOAAT 32 pamKu
JaHHOro Jena M He MMEIKT OTHOLUEHWA K MOC/iedHEMY,
WM NpeacTaB/ieHbl AOKa3aTeNbCTBa, KOTOpble He npes-
YCMOTPEHbI 3aKOHOM [/ PACCMOTPEHUA AaHHOro aena,
Cya “meeT BO3MOKHOCTb OCTaBUTb UX BHE PamOK Npej-
MeTa foKasaTesibCTBa B COOTBETCTBMM C OCnapuBaemom
dpason yacTn 2 ctatbu 48 Kogekca”.* [laHHOe NoJIHOMO-
une Cyaa onpaBgaHHoO U UCXOAMT U3 CyTU Npasa Ha cnpa-
Be4/mMBoe cyaebHoe pasbupaTenbCTBO U ero a1emMeHTa
— npaBa Ha pacCMOTPeHUE Aena B pa3yMHbIE CPOKM.

B noctaHonenun NKC-851 Cyp npusHaeT TOT dakKT,
4TO KpMHHanmnsauyma Toro Uian MHoro aeAHnAa HaxoamT-
CAl B paMKax yCMOTpeHuA 3akoHoaaTtens. BmecTe ¢ Tem,
€C/IM 3aKoHoAaTe b onpegeniva B YronoBHOM KOZEKCe
TO WM MHOE [eflHMEe KaK YroJIoBHO HaKasyemoe Jesf-
HWe, TO 3anpeT, YCTaHOBJIEHHbIM 3aKOHOM Ha coBeplLue-
HWEe 9TOro AesHUsA, LOMHEH OblTb YCTAHOBJIEH A/1A BCEX
BO3MOMHbIX CYOBbEKTOB, KOTOPbIE Ha MPaKkTWKE MOryT
COBEpPLWUTb AaHHOe fAesHue. B npoTuBHOM cnyvae K
Haxo4AWMMCA B CPaBHWUTE/NIbHO OAMHAKOBOM MOJIOXeE-
HWU NInLaM, NOCAralLLMM Ha OAMH U TOT e 0OBEKT, CO
CTOPOHbI rocyfgapcTea 6ygeT NnposBaeHO HEO6OCHOBaH-
Hoe auddepeHUUPOBaAHHOE OTHOLLUEHWE, HapyLlialllee
KOHCTUTYLMOHHbIA MPUHLUMN paBeHCTBaA BCEX MNepes

o
~

9 MyHkT 9 MocTaHoBneHnua HoHcTuTyumoHHoro Cyapa MHC-832
OoT 22-ro ceHTAbpsa 2009 ropa, http://concourt.am/armenian/
decisions/common/2009/pdf/sdv-832.pdf

10 TMocTtaHoBneHve KoHcTUTyumoHHoro Cypa MKC-845 ot 8-ro
pekabpa 2009 ropa, hitp://concourt.am/armenian/decisions/
common/2009/pdf/sdv-845.pdf

3aKoHOM. HOHCTUTYUMOHHBIM Cya Takke HaxoguT, 4To
HEOBOCHOBaHHOE OrpaHuMyeHMe cocTaBa CYyObLEKTOB
NPECTYMNJIEHUA UCKIIOYaeT BO3MOMKHOCTb NMPUB/EYEHUSA
K YroJI0BHOM OTBETCTBEHHOCTU OTAEJIbHbIX /WL, COBEp-
LUMBLUMX AAHHOE AefAHue, He obecneymBaeT 3almTy LeH-
HOCTEN, NpefyCcMOTpeHHbIX HOHCTUTYuMeNn, 1 He npe-
foTBpallaeT gaHHoe geaHue. C apyron CTOPOHbI, Hapy-
LIalTCA NPUHUMMbI NMpaBa Ha cnpaBeavBoe CyaebHoe
pas3bupaTtenbcTBo (MpegycMoTpeHHoe ctatber 19 Kol-
ctuTyumMm PA), B 4aCcTHOCTM paBHOMNpaBue Y4aCTHUKOB
Cy[ONpOM3BOACTBA W NPUHLMI COCTA3ATENbHOCTH CYA0-
NpOM3BOACTBA, MOCKOJ/IbKY CTOPOHaM He rapaHTUpyoTcA
paBHble YCNOBUA M BO3MOKHOCTM Yy4acTua B npoLecce.
B paHHOM cnyyae paccmaTpvBaeMbli BOMPOC 3aKoYa-
€TCA He B HENPaBOMEPHOCTU MU HEKOHCTUTYLMOHHOCTH
Yron0BHO HAKa3yeMoro AefAHNUsA, 3aK/14atoLLerocs B oT-
KPOBEHHO NPEHEGPEKUTENIBHOM OTHOLLEHUM K Cyay UK
nopsaaKy cyaebHoro sacefaHusi, a B HEPaCCMOTPEHUM
KaK TAKOBbIX PABHOLEHHbIX AEMCTBUIM APYrUX y4acTHU-
KOB cygonpoussoacTsa.l!

B noctaHoBnenusax MKC-690 u MKC-896 Cypg npea-
CTaBWN MpaBoOBble MO3MLMU, COMNACHO KOTOPbIM 3aKO-
HO4aTeNbCTBO [AO/IKHO HEeABYCMbICIEHHO WCKYUTL
Han4me HeobOCHOBAHHOIO PEeLLEHUA, MOCKOJIbKY 3TO HE
COOTBETCTBYET OCHOBHbIM MPMHLMMNAM NPaBoOBOro rocy-
[apCcTBa M He MOMET rapaHTMpOBaTb NPaBo JIUL, Ha cnpa-
BeAMBOe cyaebHoe pas3bupaTensCTBO U 9DPEKTUBHYIO
CyAebHyI0 3aWmTy, a TakKe obecneyuntb adhdPeKTUBHOE
BOCCTaHOBJ/IEHWE HapyLLEHHbIX Npas.t?

B MKC-918 Cypg yKasbiBaeT, 4TO ocrnapvBaemoe no-
noxenne CypnebHoro Kogekca (ctatba 90, yacTb 4), Ko-
TOpOEe KacaeTCA MHCTUTYTa NPeACTaBEHUA CYAben XO-
JarancTea 0 €amoOTBOAE, MMEET Le/lb rapaHTMpoBaThb
npaBo Ha crnpaseaavBoe cyaebHoe pasbupaTenbCcTBo
He3aBMCUMbIM CyAOM B TeX Clyyaax, Korga CTOpoHa
MMeeT 060CHOBaHHbLIE COMHEHUA B HEMPEAB3ATOCTU CY-
bW, KOTOpbIM paccmaTtpuBaeT peno. PerynnpoBaHue
060CHOBaHHO, TaK KaK o6ecneymBaeT BO3MOKHOCTb 006-
¥KanosaTb pelleHre, NPUHATOE MO XoJaTanucTBy Cyabu O
camooTBoge.?

Cya pacKpblBaeT cogepaHue KOHCTUTYLMOHHOMO No-
JNIOXEeHWsA 0 NpaBe Ha cnpasea/MBoe cyaebHoe pasbupa-
TENbCTBO U KOHCTATUPYeT:

“...HoHcTuTyumsa PA rapaHTupyer:

- MpaBo Ha 3awWuTy B Cyge npas U cBO6OA dpusmnye-

CKUX U IOPUANYECKUX JINLL;

1 MoctaHoBnenve HKoHctutyunoHHoro Cypa MHC-851 ot 14-
ro sHeBapa 2010 ropa, http:/concourt.am/armenian/decisions/
common/2010/pdf/sdv-851.pdf

2 MNoctaHoBnenna HoHctutyumoHnHoro Cyga MHC-690 ot 9-ro
anpensa 2007 roga n MNMKC-896 ot 15 uioHa 2010 roga, http:/
concourt.am/armenian/decisions/common/2007/index.htm,
http://concourt.am/armenian/decisions/common/2010/pdf/sdv-
896.pdf

3 TMocTaHoBneHnve KoHctutyumoHHoro Cypa MKC-918 ot 28-ro
ceHTAbGpA 2010 roga, http://concourt.am/armenian/decisions/
common/2010/pdf/sdv-918.pdf
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- npaBo Ha addeKTUBHbIE CcpeacTBa cyaebHon 3a-
LNTBI;

- npaBo CyAe6HON 3aWuTbl B YC/IOBUAX paBeHCTBa C

cobnogeHnem Bcex TpeboBaHWIi cnpaBes/MBOCTH;

- NpaBO Ha BOCCTaHOBJIEHWE HAPYLUEHHbIX NpaB He-

3aBUCUMbIM M GECMPUCTPACTHBLIM CyAOM B pasyM-
Hble CPOKM U NOCPEACTBOM NY6ANYHOIO CAyLLAHUS.

OpHOBPEMEHHO, KOHCTUTYLIMOHHO NpeaycMOTPeH Ta-
KOM OCOObIM MHCTUTYT rapaHTuu CyaebHOM 3almThbl (ee
9h(PEKTMBHOCTH) OT HapyLleHusa npas M cBOBOA, KaKo-
BbIM fIB/IAETCA MpaBO /Mua Ha NepecMoTp CyAebHOoro
aKTa BblWeCToAWMM cyaoMm (cypebHoe obxanoBaHue,
yacTb 3 ctatbm 20 KoHcTuTtyuumn PA). MNMocnegHee B BO-
npoce CcyaebHOM 3alumTbl NpaB Anua U OCYLLECTBIEHNA
crnpaBea/MBOro cygebHoro pasbupatesibcTBa ABNAETCA
TaKXe nepBoOYepesHON 06A3aHHOCTBI0 rocyfapCTBa—
peanvsoBaTh LEenM npaBocyams MOCPeACTBOM onpeje-
JIeHHOW MpoLleaypbl, B TOM Y4CAE NOCPEACTBOM UCMpaB-
NeHMA BO3MOMHbIX CYAe6HbIX OLLUMGOK.

BosBpalanch K BONpoCy OLEHKM KOHCTUTYLMOHHOCTH
ocnapvBaeMon MO HaCTOALLEMY Aeny NPaBOBOM HOPMbI
(4yactb 1 ctatem 141 HopgeKkca agMUHUCTPATMBHOIO Cy-
ponpoussoactea PA), KOHCTUTYUMOHHbIM Cya KOHCTa-
TUPYET, YTO MOCTOJIbKY MO MpeAMeTy NMpaBOBOro pery-
JIMPOBaHUA OHa Mpu3BaHa pPery/mMpoBaTb OTHOLUEHMA B
CBAI3W C OCMapvBaHWEM CYAEOHbIX aKTOB, BbIHECEHHbIX
ALMWHUCTPATUBHBIM CyZOM MO AefiaMm 06 ocrnapyBaHuu
NnpaBoOMEpPHOCTN HOPMAaTUBHbIX MPaBOBbIX aKTOB B MO-
pAgKe 0coboro agMMHUCTPATUMBHOrO NPOM3BOACTBA,
MOCKOJIbKY CBfi3aHa C OCHOBaHWEM CyaebHOro obxano-
BaHWA, COrNacHO KOTOPOMY CyAeOHble aKTbl, BbIHECEH-
Hble MO TaKWUM AenamM, MOryT GbiTb 06ManoBaHbl TOMbKO
Ha OCHOBaHWW HapyLLEHWA HOPM MaTepuaibHOro npasa.
Takum 06pa3om, 3aKoHOAATeNlb MUCK/IOYWUST BO3MOMK-
HOCTb OGaJIoBaHUA Ha OCHOBAHWWM HapYLUEHWS HOPM
npoLeccyasbHOro npaea CyAe6HbIX aKTOB, BblHECEH-
HbIX AZMWHWUCTPATMBHBLIM CYZOM MO BbILLEYNOMAHYTHIM
fAenam, ocnapuBaHus MX 3aKOHHOCTU B YCTAHOB/IEHHOM
3aKOHOM MOPSAAKEe, He M03BOAAA JMLAM MOJHOLEHHO
M 9QHEKTUBHO peann3oBbIBaTb MX KOHCTUTYLMOHHOE
npaBo Ha cyaebHylo 3alumTy Mo Aenam 06 ocnapvBaHum
HOPMAaTUBHbIX aKTOB rOCYAApCTBEHHbLIX OpraHoB, opra-
HOB MECTHOIO CamOynpaB/IEHUA U UX JOMKHOCTHbBIX JnL,.
MepecmoTpeB CBOM MpaBOBble MO3WLUW, BblPAKEHHbIE
B BbILLEYNOMSAHYTbIX MOCTAHOB/IEHUSAX, & TAKKE 3aKJIio-
YeHWA, caenaHHble B pesynbTaTte 06O06LWEHUA Memay-
HapoAHOM NPaBoOBOM MpaKTUKKU, KOHCTUTYUMOHHbIM Cya,
HaxoAWT, 4TO nonoxeHue Yactm 1 ctatbm 141 HopeKca
agMUHUCTPaTMBHOIO cygonpoussogctea PA, KOTOpbIM
MOJIHOCTBIO UCKJTIIOHAETCA BO3MOMHOCTb 06XasoBaHWA
Ha OCHOBaHWMM HapyLIEHUA HOPMbl MPOLLECCYasIbHOMo
npasa axKToB AAMUHUCTPATUBHOrO cyga no genam o6
ocrnapvBaHUK NPaBOMEPHOCTU HOPMATUBHBIX aKTOB, HE
COOTBETCTBYET KOHCTUTYLMOHHbIM U MEHAYHaPOLHbIM

npaBoBbIM KpUTEPUAM 3DPEKTUBHOCTU NPaBOCYAMUSA, CY-
AE6HOM 3alUMTbl HapYLUEHHbIX MpaB M CBOOOZA, YeN0BEKA,
a TaKe peannsauunu npasa Ha cygebHoe obxKanoBaHue.
OHO He COOTBETCTBYET TaKie OOLMM KOHLENTyaslbHbIM
noaxogam cyaebHoro 061KasnoBaHWA, BHEAPEHHbIM B
npasoByto cuctemy PA 3aKoHOM» .14

B noctaHoBnenun NMHEC-942 ot 22-ro ¢espans 2011
roaa Cyg ccbllaeTcs Ha Creaylownn aNeMeHT npasa Ha
cnpasepnBoe cygebHoe pasbupaTenbcTBo: “UsyyeHne
ctatbk 114 Hogekca agMUMHUCTPATMBHOIO CyAonpoms-
BoacTBa PA cBMaeTenbCTBYET, YTO OHa npu3BaHa obe-
crneymBaTb, B HAaCTHOCTH, peannsaumio ctaten 65-68 Ho-
[eKca, rapaHTUpysA OCyLLECTB/IEHME NPaBOCYANA B CBA3M
C UCKOBbIMU TpGﬁOBaHMHMVI, npegcrtaBieHHbIMKU B paM-
Kax yKasaHHbIX cTaTer. B 4yacTHOCTH, NyHKT 5 yactu 1
ctatbm 114 Kogekca cMcTeMHO B3aMMOCBA3aH C 4acTblo
3 ctaTtbu 68 HogeKca 1 npusBaH obecneynBaTb OCYLLECT-
B/IEHWE NpaBa MUCTLA Ha NPU3HaHWe HenpaBoOMEpPHbIM He
nmetowlero 6onee LPUANYECKON CU/bl aAMUHUCTPATMB-
HOro aKTa BMellaTeNbCTBa UK Aenctena. Mexay Tem, B
oT/mn4me oT YacTu 3 ctaTbi 68 KoaeKkca, B KOTOpoM npea-
YCMOTpEHa BO3MOMXHOCTb OCMapuBaHuA, MOMUMO af-
MWHUCTPATUBHOIO aKTa, TaKiKe AENCTBUA afMUHUCTpa-
TMBHOrO opraHa (B pamKax BbllleyKa3aHHbIX NpaBOBbIX
nosuumMi — TaKkKe 6e34eMCTBUA), a TaKKe HapyLleHue,
B YaCTHOCTU, JIOTMKM NPaBOBOro peryanpoBaHua ctaTemn
1, 3 70 Hogekca, ctatba 114 Kogekca npegoctaBnsaeT
aAMUHUCTPATUBHOMY CYAy COOTBETCTBYIOLLEE NMOIHOMO-
yMe TOJIbKO KacaTesSiIbHO agMWHUCTPaATUBHOIO aKTa.
B pesynbTate, yuuThiBaa TakKe, 4To Yactb 1 ctatbn 114
Hogekca KacaetcA noAHOMOYMK ALMUHUCTPATUBHOIO
cyaa, U ADMUHUCTPAaTMBHBIN CyA B COOTBETCTBUU C Tpe-
6oBaHUAMKM YacTh 2 ctaTbn 5 HoHcTuTyuun PA moweT
[AencTBoBaTh TOJIbKO B pamMKax NOJIHOMOYMM, YETKO yCTa-
HOBJIEHHbIX HOHCTUTYUMEN M 3aKoHOM, HOHCTUTYLMOH-
Hblt Cya HaxoaMT, YTO YKa3aHHOE MOJIOMEHUE B YacTu
ocrnapvBaHuA LencTBMA U 6e34encTBUA agMUHUCTpa-
TMBHOrO OpraHa UCK/4aeT BO3MOXKHOCTb NPUMEHEHNSA
yactn 3 ctatbn 68 HopeKkca, cTaHOBACb MPUYMHOM KaK
HapyLeHNA KOHCTUTYLMOHHBIX MNpaB Ha [AOCTYMHOCTb
cyna, 9phEeKTUBHYIO CyAeOHYI0 3alUMTY U CnpaBeaIMBoe
cypebHoe pa3bupaTenbCTBO, TaK M 6/10KMPOBaHNA hyHK-
LMK rocygapcTaa Mo BEPLUEHUIO NpaBocyama”. s

B noctaHoBneHun MHKC-1022 Cya, NOBTOPHO noa-
TBEPHAAA CBOK MPEHHION MPaBOBYO MO3ULMIO, Bblpa-
weHHyto B NMKC-873, HaxoauT, 4TO Ha CTaguu NpUHATUA
MCKa, B paMKax aAMUHUCTPATMUBHOrO NpaBoCyaus, ycTa-
HOB/MIEHME daKTa HapyLeHUA MaTepuanbHOro npasa no
CBOEW CYLUHOCTU He ABNAETCA KPUTEPUEM NPUEMIEMO-
CTW, NOATBEPHKAEHNE UM OTKNOHEHWE AAHHOrO daxTa

14 MyHkTbl 5 1 7 MocTtaHoBneHua KoHcTtuTyumoHHoro Cyaa MKC-
936 ot 8-ro despana 2011 roaa, http://concourt.am/english/
decisions/common/pdf/936.pdf

5 [yHKT 7 MoctaHoBneHua KoHctutyumnonHoro Cyaa MKC-942 ot
22-ro deBpana 2011 roga, http://concourt.am/english/decisions/
common/pdf/942.pdf
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MOET ObITb CAe/aHO BO Bpems CyebHOro paccmoTpe-
HWA gena no CywecTBy, C COB/IIOAEHMEM BCEX TpeboBa-
HWIA NpaBOCYAMA WU 3alUTbl MPaB CTOPOH, B NMPOTUBHOM
cny4yae npaBO Ha cnpaeejnBoe cyfaebHoe pasbupa-
TeNbCTBO 6yAeT AnweHo cMbicna. CnepgoBaTenbHO, ocna-
puBaemasa Hopma (NyHKT 4 yactn 1 ctatbn 79 Kogekxca
agMWHUCTPaATUBHOMO cygonpoussoacTea PA) He moxeT
ObITb MOHATA M UCTOJIKOBaHa Kak 0653aHHOCTb AOMWHU-
CTPaTMBHOMO Cyfa MpOBEPUTb Ha/MyMe HapyLIeHUA Ma-
Tep1asbHOro Npasa, NOCKOJIbKY B 9TOM C/ly4ae pelleHne
Mo NPUeMIEMOCTHU BYAET 3aBUCETb OT BOMNPOCA, KOTOPbIN
[ON¥eH 6bITb peLleH BO BpeMA cyae6HOro pacCMOTPEHUA
Aena no CyLwecTBy, U AOCTYNHOCTb AGMUHUCTPaTUBHOIO
cypa 6yneT orpaHuyeHa, YTO CnocoOCTBYET HeaddeK-
TMBHOCTU CPEACTB CyAebHoM 3awmTel. Ha aTol ctagum
3agadven Cyga ABnsAeTcA yCTaHOBAEHUe TOro GaKkTta, 4to
3auHTEepeCOBaHHOE JIMLIO ABNAETCA obagaTenem npasa,
KOTOPOE Npeano/IoKUTEIbHO 6b110 HapyLLEHO, a He dakK-
Ta HapyweHua matepuanbHoro npasa. Cya obAsaH oT-
BETUTb Ha BONPOC O HA/IMYUK WU OTCYTCTBUM haKTa Ha-
pyLleHMA MaTepuasbHOro npasa B npoLecce cyaebHoro
paccMOoTpeHua gena no cyuectsy. B npoTuBHOM cnyvae
OTKa3s B OTMpaB/IeHNM NPaBOCYAUA NPUBEAET K HapyLue-
HWIO MpaBa Ha cnpaeejnBoe cyaebHoe pasbuparesib-
CTBO U CpeAacTBa cyaebHOoM 3alumTbl, NpegyCMOTPEHHbIE
ctatbaMun 18 n 19 HoHcTuTyummn PA.16

B nccnepgoBaHHbIX MOCTAHOBIEHUSAX MPOCIEKUBAETCA
TOT dakT, 4To HoHcTUTYMOHHBIM Cyp YacTo ccbinaeTcs
Ha COOTBETCTBYyIOWEee npeueaeHTHoe npaBo EBponei-
CKOro cyaa no npaBaM 4e/I0BeKa, Kacawlleecs cTatbu 6
HoHBeHumu. B uenowm, npasosble no3uuun Cyaa B BONPo-
Ce npaBa Ha crnpaBej/MBoe CcyaebHoe pa3bmpaTeibCTBO
COOTBETCTBYIOT npeueaeHTHoMy npasy ECIMY, a Takke
MCXOAAT U3 MEXAYHAPOAHbIX 06A3aTeNbCTB, B3ATbIX Ha
ceba PA B KayecTBe uneHa CoseTa EBponbl.

IV. 3akntovyeHue

Pestomupys npeueaeHTHoe npaso KOHCTUTYLMOHHOIO
Cypna B BONpoce npaBa Ha cnpaBea/iMBoe cygebHoe pas-
61paTenbCTBO, MOXHO KOHCTAaTUPOBATb, YTO:

1. npaBo Ha cnpaBeanvBoe cygebHoe pasbupartesb-
CTBO M NpaBo Ha aPEeKTUBHOE CPEACTBO cyaebHOM
3aLUUThI COMPSAKEHBI M B3aMMOCBA3aHbl;

2. CyA pacKpblBaeT cofepaHue npasa Ha crnpasej-
JIMBOE cyaebHOe pasbupaTtesibCTBO, TOKYA Takue
€ro 3/IeMeHTbI, KaK MpaBo Ha pacCMOTpeHue gena
B pa3yMHble CPOKU, PaBEHCTBO CTOPOH Nepes 3aKo-
HOM, COCTA3aTeNIbHOCTb CyAe6HOro pasbuparesib-
CTBa, HEMPEAB3ATOCTb CyAa U T.4,.;

3. HEKOTOpbIE U3 3/IEMEHTOB, YKasaHHbIX B MyHKTE
2, 06bIYHO CYMTAKOTCH NPUHLMNAMM, rapaHTus Ko-

6 MyHKT 8 MocTaHoBneHna KoHcTutyumnoHHoro Cypa NMKC-1022 ot
17-ro anpens 2012 roga, http://concourt.am/armenian/decisions/
common/2012/pdf/sdv-1022.pdf

TopbIx inter alia ob6ecneunBaeT abPeKTUBHOE OCY-
LeCTB/IEHWE MpaBa Ha crnpasBeasnBoe cyaebHoe
pas3éupaTenbCcTBo;

. Cygz cuuTaeT HapyLweHWeM npaea Ha cripaBeiMBoe

cyfebHoe pasbupaTtenbCTBO HEKOoTopble npoLec-
CyasibHble UHCTUTYThI M NPABOBbIE PErYIMPOBaHUS,
06bABNASA UX HEKOHCTUTYLIMOHHBIMU Y HE UMEIOLLMU-
MW IOPUANYECKON cuibl. Mpumepamu Takux Hapy-
LEHMM ABNAIOTCA HECOoTBETCTBYOWMIA HOHCTUTY-
LMW UHCTUTYT JOMOSHUTENBHOrO NpeaBapUTesbHO-
ro paccnefioBaHusA B paMKax yroioBHOro npoLecca,
anddepeHuMpoBaHHOE OTHOLLEHWE 3aKOHa K CTo-
poHaMm CyZAOnpou3BOACTBA MpU OnpefeneHnn pa-
MOK CYyGBHEKTOB npaBa, HEeCYLLMX OTBETCTBEHHOCTb
32 OTKPOBEHHO NPEHEBPEKNTENIBHOE OTHOLLEHUE K
CyZly Wiy nopAagKy cyae6Horo sacefaHus;

. Cyn cuuTaeT TaKuWe oOnpegesieHHble NpaBoBble

peryiMpoBaHnsa, KaK OrpaHuYeHve [OCTYMHOCTU
HaccaunonHoro Cypa nocpeactsom TpeboBaHWA
NpeAcTaBATb KacCaUMOHHYI0 Xasnoby 4yepes aK-
KpeauToBaHHOro afBoKaTa, Kak MoHUMaHue 1 Tos-
KOBaHWe npoLeccyasbHbIX HOPM, KOTOPOe JiMwaeT
CMbIC/1a NpaBo Ha cnpaBeg/MBoe cyaebHoe pasbu-
paTenbCcTBO, HEO60CHOBAHHBIMW  OFPaHUYEHUAMMU
npaea Ha cnpaBef/nBoe cyaebHoe pasbupaTesib-
CTBO.
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NMpumeHeHue ctatbu 13

B C/ly4aAx npeanosiaraembix
HapyLleHu ctaten 5 6
EBponeickon KoHBeHUUH 0
3awuTe npaB U OCHOBHbIX
cB0OOp, YesioBeKa

(AHanns npeuyegeHTHoro npasa ECIIY)

l. BBepeHue

Cuctema EBponerickon HoHBeHUMM O 3awmTe npas 1
OCHOBHbIX CB00OA, YenoBeKa (HKOHBeHUMs)' nocTpoeHa
Ha 06A3aTe/NbCTBE, YTO BLICOKME [0roBapvBaroLlmecs
CTOPOHbI 06ecneYMBaloT Kamaomy, Haxoaswemyca nog
WX IOPUCOMKLMER, NpaBa, onpeaeneHHble B HOHBEHLMK U
ee lMpoToKkonax.2 B BONpoce NPUHATUA PELLEHU No UC-
KaM, KacalowWwunmca HapyLLeHWA npas, NpeayCMOTPEHHbIX
HoHBeHumMel, ponb EBpONencKoro cyaa no npasam 4Yeso-
BeKa (“Cyg” wnm “ECINY”) ABnAeTCA BTOPUYHOM MO OTHO-
LUEHUIO K BHYTPUHALMOHANbHBIM MHCTUTYTaM.® YunTbiBas
NPUHUMNBLI CONNMAAPHOCTU U CYGCUOMAPHOCTH, a TaKKe
TOT daKT, 4TO 3alumTa NpaB Ha BHYTPUrocyaapCTBEHHOM
YPOBHE 3aBWUCUT OT CPeACTB NPaBOBOM 3aluThbl, AOCTYM-
HbIX HAa AA@HHOM YpOBHE, YAMBASAET, YTO B TEYEHME MHO-
rux net ctatbA 13, KOTOpas npegycMmaTpuBaeT Npaso Ha
aheKTUBHOE CPEACTBO NPaBOBOM 3aluThl B rocyaap-
CTBEHHOM OpraHe, ocTaeTcs “04HOM U3 Hanbonee Heno-
HATHbIX cTaTen“* KoHBeHUMn.5

HecmoTpA Ha CBOe LEHTpasbHOE MEeCTO B CUCTEME
HoHBeHuuun, ropucnpyaeHums no cratee 13 goaroe spe-
MA pasBuBasacb cnabo, NpMBOAA K “K MCKIOYUTENBHO
CJIOXHBIM M 3anyTaHHbIM NpobiemamM UHTepnpeTauun”.

' C U3MeHeHUsaMH, BHeCEHHbIMK MpoTokonamu Ne 11 1 14, Pum,
4.11.1950

2 cm. EKNY, cTatba 1; Jacobs, R White and C Ovey, The European
Convention on Human Rights (5" ed, OUP 2010) 131.

3 Jacobs et al. (n 3) 84. Cm. R White, ‘Remedies in a Multi-Level
Legal Order: The Strasbourg Court and the UK’ in C Kilpatrick, T
Novitz and P Skidmore (eds), The Future of Remedies in Europe
(Hart Oxford 2000) 192; T Spijkerboer, ‘Subsidiarity and “argua-
bility”: the European Court of Human Rights’ case law on judicial
review in asylum cases’ [2009] IJRL 48, 51; P Carozza, ‘Subsidi-
arity as a Structural Principle of International Human Rights Law’
97 (2003) AJIL 38, 74-75; High Level Conference on the Future
of the European Court of Human Rights, Interlaken Declaration,
19.02.2010, PP6

4 CMm. yacTnyHOo ocoboe MHeHue cypen Martwepa u [MuHerpo
®dapuHa no Aeny MasoHe npotus BesnkobputaHuu, 3assin.
8691/79, 2.08.1984

5 Jacobs et al. (n 3) 84, 131. HecMOTpA Ha TO YTO OHWM CAyHKaT Mo-
XOMUM LeNAM, NPaBo Ha CPeACTBO MPaBOBOM 3allUWTbl HA BHY-
TPUrocyfapCTBEHHOM YPOBHE [OJIKHO OTAMYaTbCA OT npasa
Ha CpeAcTBO MPaBOBOM 3alMTbl HA MEXAYHApPOAHOM YPOBHE,
aHanM3 KOTOPOro HaxXoAMTCA 3a paMKaMK AaHHOM paboThl (CM.
D Shelton, Remedies in International Human Rights Law (2" ed,
OUP 2005) 22).

& Cwm.n5; White (n 4) 193

HeTo4HOCTb TEKCTa B 60/bLLONM CTENEHM CNOCOOCTBOBA-
na Hexenanuio Cyaa aetanbHO pacKpbiTh JaHHOE NpaBo
HoHBeHunn.” Tem He MeHee, Ha NpoTsXeHnn net, ECMY
NpoJIn CBET HA HEKOTOPbIE BONPOCKI cTaTbn 13 1 nposa-
BWJ1 BO3pacTalLLyo rOTOBHOCTb paccMaTpuBaTb npega-
nonaraemble HapylleHWA AaHHOW CTaTbW B COYETaHWU
C CYLEeCTBEHHbIMK MonoxeHuAamn HoHseHuun.® Heob-
XOAMMOCTb YTOYHUTb COAeprKaHWe npasa Oblna 4acTuy-
HO obycnosfieHa ee “6/IM3KMM POACTBOM” C MpPaBUIOM
McYepnbiBaHMA MECTHbIX CPEACTB MPaBOBOM 3alMTbl,
KOTOpoe TpebyeT ucuyepnbiBaHUA BCEX 3DDEKTUBHbIX
BHYTPUrocyaapCTBEHHbIX CPeACTB NPaBoBOM 3aluUThbl A0
nogauyv xanobol B Cypa.® NpaBuno npegnonaraer 06s-
3aHHOCTb rocygapcTea obecneunTb adPeKTMBHbIE, A0-
CTYMHblE U JOCTATOYHbIE MECTHblE CPeACTBa NPaBOBOW
3almThI.

OTobpareHne YeTKMX KOHTYPOB 06LLero npasa Ha ag-
(EeKTUBHOE CPEACTBO NPaABOBOM 3aLUMTbI MMENO, B 4aCT-
HOCTH, 60/bLUOE 3HAYEHWEe B OTHOLLUEHUWN cTaTen 5 u 6,
KOTOpble camu Mo cebe npeaycmMaTpuBaloT KOHKPETHbIE
cpeacTBa npaBoBOM 3awmThbl. MOCKO/IbKY 06€e AaHHble
cTaTbu TPEBYIOT AOCTYNHOCTH Cyae0bHOM cUCTEMBI, 6osiee
paHHui nogxod Cyaa He cunTan Heob6XoAUMMOCTU NPUHK-
MaTb peLleHne No asnobe cornacHo ctatbe 13 no Tem
Aenam, B KOTOPbIX MOAHWMaNUCb NPOBAemMbl B pamKax
ntobon 3 aTux ctaten.!* Tem He MeHee, AaHHbIM NOAX0A,
nocTeneHHO NOMEeHANCA Ha 6osiee rmbKue No3uuuu 1 no
HeKoTopbIM genam ECIY ycTtaHoBWA HapyLleHne cTaTbu
13 KacaTenbHO npegnonaraemMblx HapyleHu Tpebosa-
HWA CneacTBMA B pamKax ctaTtb 5. bonee Toro, nocne
Jena Hyana npotus Monbw*? Cya KapaUHaNbHO U3MEHWU
NOAXOA B OTHOLLEHWM Hanob no ctatee 6(1) 1 no aenam,
npegnosaratolmMmMm HapyLeHWe npasa Ha cyaebHoe pas-
6upaTelbCTBO B pasyMHble CPOKM B paMKax cTatbu 6(1),
paccmaTtpuBan ¥anoby B pamKax ctatbu 13 otaensHo.™
JaHHoe n3ameHeHne 6bl10 0f0OPUTENBHO BCTPEYEHO M
OLLEHEHO KaK OHO M3 CaMblX BaXHbIX pa3BUTUIA, CNOCO6-
CTBYIOLLMX AOJITOCPOYHON 3DEKTUBHOCTU EBPONENCKOM
HaZ30pPHOM CUCTEMDI. M

7 Cwm. Jacobs etal. (n 3) 132

8 ibid; White (n 4) 193

9 Cm. ECHR Article 35(1); Shelton (n 6) 114; AA C Trindade,
‘Exhaustion of Local Remedies under the UN Covenant on Civil
and Political Rights and its Optional Protocol’ (1979) 28 Int'l &
Comp. LQ 734, 755-756.

10 AA C Trindade, The Application of the Rule of Exhaustion of Local
Remedies inInternational Law (CUP 1983) 58; Trindade (n 10) 755-
756. See Daddi v ltaly, App 15476/09, Dec. 16.06.2009; Akdivar
and others v Turkey, App 21893/93, 16.09.1999, paras.65-76;
Aksoy v Turkey, App 21987/93, 18.12.1996, paras.51-53; Dogan
and others v Turkey, Apps 8803-8811/02;8813/02;8815-8819/02,
29.06.2004, para.164; Jacobs et al. (n 3) 35; S Djajic, ‘Victims and
Promise of Remedies: International Law Fairytale Gone Bad’ 9
San Diego ILJ (2007-2008) 329, 333-334).

11 D Gomien, Short Guide to the European Convention on Human
Rights (3™ ed, Council of Europe Publishing 2005) 155.

2. 3aanenHue 30210/96, 26.10.2000.

13 |bid paras. 146-160.

14 Cm. Proceedings, European Ministerial Conference on Human
Rights and Commemorative Ceremony of the 50" Anniversary of
the European Convention on Human Rights, Rome, 3-4 November
2000 (CoE 2002) 39.



TuHaTuH LixBeananun

HOHOXK 4/2013 97

B paHHOM paboTe cTaBUTCA LeSb NpoaHaaIn3nMpoBaTb
npuMeHeHue ctatbn 13 Npu npegnonaraemMbiX HapyLle-
HUAX cTaTer 5 1 6. B Kakol cTeneHn obwas KoHuenums
9P PEKTMBHbIX CPEACTB NPaBOBOWM 3alluTbl Oblia U3Me-
HeHa B 9TUX cny4aax? HackonbKo nocnegosatensHo Cyg
TPaKTYET CBA3b MEXAY 3TUMU CTaTbAMU? MOXET M KOM-
MeHCaHUMA cYMTaTbCA JOCTATOYHbIM YAOBETBOPEHNEM
B KOHTEKCTE OTCPOYEK cyaebHbIx npoueccos? Cosgana
mn uHTepnpeTauua ctaten 13 nocne Adena Kyana gpyroe
npenATcTBue ana 3aasutena? MNoBavano M usmeHeHue
Jena Kypna Ha B3aMMOCBA3b Mexway cTatbamMn 5 1 137
Mpepnaraemas ctaTbsa obpalwiaeTca K aTUM BONpocam,
ccblnasach Ha npeueaeHTHoe npaso ECIY u HayyHble pa-
60Tbl, COOTBETCTBYIOLME AAHHOMY HanpaBAEHUIO OPU-
cnpyaeHuuu.

HecmoTps Ha 3Ha4YMMOCTb AJ1A BCECTOPOHHErO MOHU-
MaHus JaHHOro rnpa,a, 9Ta paboTa He MMeeT JocTaTou-
HOro o6bema /19 PacKpbITUA 06LLElN KOHLENUMK addeK-
TMBHbIX CPEACTB NPaBOBOM 3aLUMTbl B pamMKax ctatbn 13
M COTBETCTBYHIOLLMX HEACHOCTEN TOJIKOBAHUA, Hanpumep,
B CBAI3M C MOHATMEM “ABHO HEOOOCHOBAaHHbLIN® UCK WK
[AENCTBEHHOCTb NpaBu/ia COBOKYMHOCTW.'® TaKke paH-
Haa paboTa He paccMmaTpmBaeT B3aMMOCBA3b cTaTbu 13 C
Apyrmmu ctatbaMn HOHBEHUMM (32 UCKIKOYEHWEM CTaTEN
5 1 6), BrtoYaa npobnemy TpeboBaHUM napanienbHoro
paccnefoBaHuA B pamMmKax AaHHbIX CTaTer nam “nocTnpo-
LeccyasbHble™'® cpeacTBa NPaBOBOM 3alMThl B pamMKax
ctatbu 41-01."7 MNocKoNbKY QOKYC paboTbl HAMHOIO YiKE,
B HEW He obcyaaeTcA NpUMeHeHne ctatbu 13 B CUTY-
aumax rpyboro M CUCTeMaTMHYECKOro HapylleHuA npas
HoHBeHUMW.'® B nepBoM yacTu paboTbl MccaemyeTcsa
npumeHeHWe ctaTtbk 13 B cayyaax npegnosiaraemblix Ha-
pyLIeHWI cTaTbk 6: 34eCb paccMaTpuBaeTCa Noaxod 4o
Jena Hyana v aHanmaupyeTtca naMeHeHne B pesynbtaTe
npeuegeHTa. B cnegylowen 4actn aHannMaupyeTca BAUA-
HWe n3meHeHuna nosuuun Cyaa B OTHOLEHUM cTaTbu 6(1)
Ha B3aMMOOTHOLLEHUA Meay cTaTbaMu 5 1 13, a TaKkkKe
BO3MOHbI€ NOCNEACTBUA.

B pa6oTe gaeTtcA 3akayeHue, YTO NPUMEHEHME CTa-
Ty 13 Npu NpegnoaaraembiX HapyLleHUAX ctaten 5 u 6
6bl710 HENoOCIeA0BaTE/IbHBIM B PaMKax pUCNpyaeHLMU
ECIY. HecmoTpAa Ha yCTaHOB/IEHWE OCHOBHbIX MPUHLM-
nos, noaxoa Cyaa K B3aMMOCBA3@HHOCTWU 3TUX CTaTen
B HEKOTOPbIX KOHTEKCTax CTaBUT NOJ, COMHEHWE obLiee

s Cm. D Harris, M O'Boyle and C Warbrick (eds), Law of the
European Convention on Human Rights (2" ed, OUP 2009)
561, 567 ff; Powell and Rayner v UK, App 9310/81, 21.02.1990,
para.33. Cf. Boyle and Rice v UK, Apps 9659/82;9658/82,
27.04.1984, para.54. CMm. TaKe 4acTMYHO 0COB0OE MHEHWE Cy-
aen Mettutn 1 Pycco no geny JleaHgep npotus LliBeynn, 3asB.
9248/81, 26.03.1987

6 Djajic (n 11) 338.

7 Cm. A Mowbray, The Development of Positive Obligations under
the European Convention on Human Rights by the European
Court of Human Rights (Hart 2004) 7-66.

8 Cm. A Reidy, F Hampson and K Boyle, ‘Gross Violations of Human
Rights: Invoking the European Convention on Human Rights in
the Case of Turkey’ (1997) 15/2 NQHR 161-173.

noHUMaHue KoHuenuun. MoxHo KputukoBatb ECIY 3a
HexenaHue YMEeHbLUWTb AUCKPELMOHHOE NpaBo rocyaap-
CTBa, Kacawlleecsa GopMbl CPeACTB NPaBOBOM 3aLLMTbI B
cnyyanx npegnonaraemblX HapyLeHW npasa Ha cyaeo-
HOe pa3bupaTenbCTBO B pa3yMHble CPOKM, a TaKKe 3a
orpaHuvyeHue NpUMeHeHnsa ctatb 13 TONIBKO cayyYasamu
npegnosaraeMbix HapyLeHWn cTaTtbn 5, CBA3AHHbIMKU C
Aenamuv 06 MCHE3HOBEHUM.

Il. TpumeHeHue cTaTtbu 13 B cay4yaax
npeanonaraembix HapyLweHUn cTaTtbu 6

1. Noaxop, npeplecTBOBaBLLUNA
Aeny Hypana, uy usmeHeHue B pe3ysibtaTte
npeuepeHTa

TpeboBaHue cTtaTtbn 6(1) cyaebHoro pasbupartenb-
CTBa B pasyMHble CPOKM CTaBWT Lie/Iblo rapaHTMpoBaThb,
YTO B pasymHble CPOKM M MOCPEACTBOM CyAebHOro pe-
LIeHUA GyAeT MONOXEH KOHEL, COCTOAHUI0 OTCYTCTBUA
6€30MacHOCTHU, B KOTOPOM HaxoAWUTCA JIMYHOCTb B pe-
3ynbTaTe COOGCTBEHHOM MO3ULMKM B paMKax rpampiaH-
CKOro 3aKoHOAAaTeNbCTBa WKW YroJIOBHOrO OGBUHEHMA,
BbIABMHYTOr0 MPOTMB Hero.'® MapaHTuA nogyepKuMBaeT
BaXHOCTb OTNpPaB/iieHWs npaBocyausa 6e3 3afJepmex,
KOTOpble MOTYT MOABEPrHYTb PUCKY 3D(EKTUBHOCTb U
3aKOHHOCTb CMpaBeA/IMBOro cyaebHoro pasbuparesb-
CTBAa, a TaKe NPUBECTM K LUMPOKOMACLUTABHOMY OTKa3y
oT nocnegHero.?’ Cya He pas nogyepkuBas, 4To HoH-
BEHLMA BO3/1araeT Ha rocyfapcTea OTBETCTBEHHOCTb MO
opraHu3aumu COGCTBEHHBIX NPaBOBbIX CUCTEM, YTOObI
Te NO3BOANM Cyfam obecrneymMBaTb COOTBETCTBUE Tpe-
60BaHMAM cTaTbM 6.2 TeM He MeHee, B Te4EHUEe MHOIMUX
net ECIMY nposBnan HexenaHwe petanbHO npeacTa-
BMTb BOMPOC OCOObLIX KOPPEKUMOHHbIX AENUCTBUAX NPO-
TUB HENpPaBOMEPHOM MPOAOIHKUTENBHOCTU CyaebHOro
pasbuparenbcraa.?

CyZ MHOrOKpaTHO yTBEpHAasl, YTo cTaThA 6 ABNAETCA
lex specialis no oTHoweHuto K ctatbe 13 1 4TO TpeboBa-
HWA B pamKax NocnegHen CTaTbu «MeHee CTPorme, Yem»
W NOrnoLWeHbl TpeboBaHWAMKM cTaTbn 6.2 MNoaTomy, ecim
BOMpPOC nognagan nog cratbto 6, Cya He Haxoaun Heob-
XOAMMbIM paccmaTpvBaThb NpeanonaraeMblie HapyLeHus

N Mole and C Harby, The Right to a Fair Trial: A Guide to the
Implementation of Article 6 of the European Convention on Human
Rights (2™ ed, Council of Europe Publishing 2006) 25.

2 H v. France, App 10073/82, 24.10.1989, para. 58. See K
Drzewicki, ‘Improving Domestic Remedies with Particular
Emphasis on Cases of Unreasonable Length of Proceedings’ in
Reforming the European Convention on Human Rights: A Work in
Progress, A Compilation of Publications and Documents Relevant
to the Ongoing Reform of the ECHR (CoE 2009) 85.

2t Drzewicki (n 21) 88.

2 |bid.

2 P Dijk, F Hoof, A Rijn and L Zwaak (eds), Theory and Practice
of the European Convention on Human Rights (4" ed, Intersentia
2006) 1017. See Golder v UK, App 4451/70, 21.02.1975, para.33;
Kamasinski v Austria, App 9783/82, 19.12.1989, para.110. See
also F Edel, The Length of Civil and Criminal Proceedings in the
Case-law of the European Court of Human Rights (2™ ed, Council
of Europe Publishing 2007) 72.
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ctatbu 13 oTaenbHo.?* MopgobHbiM obpasom n Homuter
MWHUCTPOB B pPaMKax CBOMX MOJHOMOYMM NO Hazsopy
3a WCMOJ/IHEHNEM CYAEOHbIX peLleHuid orpaHMYMBaeTCA
BbIBUXEHWEM K rocyaapcTBam TpeboBaHUA NPOBOAUTL
«perynapHble» UcnpasBuTeNbHble Mepbl.?® Ha npoTtame-
Hun neT Cya ycTaHOBWA 60Jblle HapyLLeHui npasa Ha
cynebHoe pa3dupaTenscTBO B pasyMHble CPOKWU B pam-
Kax ctatbu 6(1), yem no6or gpyron cratbM HoHBEH-
uMn?, a npobaema NOCTOAHHO yray6aanack,?’” NnosaTomy
Cya pewmnn nepecmMoTpeTb CBOW NOAXOZ MO OTHOLLEHWIO
K cpefcTBaM NpaBOBOM 3alLMTbl NPU OGBUHEHUSAX B HEO-
60CHOBaHHOM NPOAO/KUTENILHOCTU CyAebHOro pasbupa-
TenbcTBa.?®

B KOHTEKCTe cepbe3Horo Hakonnenus gen Cyg B Kop-
He OTOLEeN OT paHHel opucnpyaeHumn B Adene Kyana
npoTmB Monbwmn,? rae yCTaHOBUI, YTO «HET NOBTOPEHMS
W, cNepoBaTeNbHO, NOr/IOWEHUA TaM...rae npeanonara-
emoe HapyuweHue HOHBeHLMU, KOTOPOE NNLO Henaet
NPeacTaBUTb Ha CY[ «HaLMOHa/bHbIX B/laCcTeEN», ABASA-
€TCA HapyleHWeM npaBa Ha CcyAebHoe pasbupaTesb-
CTBO B pa3yMHble CPOKW B NPOTMBOPEUYUUN CO CTaTben 6
§1».3° Cyp 06bACHUA OTXOA OT NpeLeAeHTa CeayoLWnM
o6pasowm:

«Ecnu ctatba 13...00/1KHA TONKOBATbCA KaK HE UMe-
owan NPUMEHEHUA K NpaBy Ha CyAebHoe pasdupaTtesib-
CTBO B pasyMHble CPOKW, KOTOpoe obecneyumBaeTcs
ctatben 6 §1, MHAMBUABI OYAYT BbIHYXAEHbI cCUCTEMA-
THyeckn obpawatbea B Cyn B CTpacbypre ¢ ®anobamu,
KOTOpble MHaye U, No MHeHuto Cypa, 6onee Haanewa-
WMM 06pa3om AOMHKHbI pelaTbCcA B NepByl ovepeib
B paMKax BHYTPWUrocyaapCTBEHHOW MpaBOBOM CUCTe-
Mbl» .3

B MHbIX cnydasx, OTMYHBIX OT YPE3MEPHOM MPOJOI-
HUTENIbHOCTH CcyaebHOro pasémparenscTsa, HapyLweHns
ctatbk 13 nornowatotca ctateen 6.%2 CyaebHoe pelue-

2 Jacobs et al. (n 3) 138.

% Drzewicki (n 21) 88. See Rules adopted by the Committee of
Ministers for the application of Article 46, paragraph 2, of the
European Convention on Human Rights, 10.01.2001, 736th
meeting of the Ministers’ Deputies.

% Harris et al. (n 16) 570.

27 Drzewicki (n 21) 85, 88; See also O Jacot-Guillarmod, ‘Rights
Related to Good Administration of Justice (Article 6)’ in R. St-J.
Macdonald et al. (eds.), The European System for the Protection
of Human Rights (MNP 1993) 394-395.

28 Drzewicki (n 21) 89.

2% Cm.n13.

30 Kudla (n 13) para. 147.

%1 ibid para.155.

32 Jacobs et al. (n 3) 139; Mihajlovic v Croatia, App 21752/02,
7.07.2005, para. 49. [laHHaA nosuumMA pacxoguTcs C NoAXo4oM
HomuTeTa no npasam yenoseka OOH, KoTopbIii TpaKkTyeT cTa-
Tbto 14 (NpaBo Ha cnpaBea/MBoe cyaebHOoe pasbupaTesibCTBO)
MeayHapogHOro nakTa o rpamAaHCKUX U MOIMTUYECKUX npa-
Bax (1966) (MIITIM) B KayecTBe lex specialis B OTHOWEHUM
ctaten 2(3) (MpaBonpvMeHeHWE Ha BHYTPUrOCYAapCTBEHHOM
YPOBHE) TO/IbKO KaK Npaso /vua Ha NepecMoTp 06BUHUTENBHO-
ro NpPMroBopa M HaKasaHWA B BbILLECTOALLEN MHCTaHLUMW, Npes-
ycmoTpeHHow B ctatbe 14(5) (UN Human Rights Committee,
General comment no. 32, Article 14, Right to equality before
courts and tribunals and to fair trial, 23 August 2007, CCPR/C/
GC/32, para.58; Terron v Spain, Communication No 1073/2002,
HRC, 5.11.2004, para. 6.6).

Hue, KoTopoe Cyph nocnepoBaTeNbHO MPUHUMAs MO Mno-
cnegyowmnm genam, ABNAETCA OAHUM U3 CaMblX PE3KUX
M3MEHEHUIN NPEALIECTBYIOLWEro NpeLeseHTHOro npasa,
KOTOpPOE MMENO TIy6OKOoe BAUAHME Ha PUCTIPYAEHUM-
t0.%% [laHHOE AB/IeHMe OblsIo ONPeAEeEHO B KAYEeCTBE Npu-
Mepa Nos3MTUBHOro 06A3aTeNIbCTBa, KOTOPoe chopMUpPO-
Ba/I0Cb UCXOAA M3 MpPaKTUYeCKUX Hyxa camoro Cypa.®
Mocne Aena Hypna HoMUTET MUHUCTPOB MPUHAN PYKO-
BOASALLME NPUHLMMbI 415 YCOBEPLUEHCTBOBAHWA BHYTPU-
rocyfapCTBEHHbIX CPeACTB NPaBOBOM 3alyTbl U 0COGO
obpaTuniicA K BONpocy O CPeAcTBax NMpPaBOBOM 3alMTbI
NPOTUB HEOBOCHOBaAHHO [JO/roro cyae6Horo paséupa-
TenbcTea.®

2. HoHuenuua agppeKkTUBHOro
cpeacTBa NpaBoOBOM 3alWUTbI Nocne
Aena Hypna

B oT/iMuMe OT npepLIecTBYOWEro HexenaHma yKa-
3blBaTb Ha KaKyl-M60 KOHKpeTHyl dopmMy cpea-
CcTBa NpaBOBOM 3alUTbI U CCbIIKY Ha AUCKPELMOHHOE
npaso rocygapctea,® Cya nocteneHHo cTtan 6onee
NPsAMO NOAXOAMUTb K BONPOCY O TOM, KAaKOe CPeLCTBO
NpaBOBOM 3aLUMTbl AOJIHKHO cYUTATbCA 3DPEKTUBHBIM
B MOHUMaHun ctatbn 13.3 B aToM oTHOweHun Cypg,
yCTaHoBW, 4TO cTaTbA 13 NnpegnaraeTt anbTepHaTUBY:
CpeACTBO NPaBoOBOM 3aluUTbl 3PPEKTUBHO, €CIN OHO
MOM¥ET ObITb 3a4eNCTBOBAHO MBO C LeNbio YyCKope-
HWA NPUHATUA PELUEHUA, NGO C LeNbio NpeacTase-
HWSA KOMMNEHCaLMOHHOIO CpeACTBa NPaBOBOM 3aLLMUThI,
obecrneyvBaloLEero CTOPOHE Mnpouecca ajeKBaTHOe
BO3MELLEHME 3a OTCPOYKMU, KOTOPbIE YIKE UMENU Me-
cT0.%8 Bonee Toro, Cyn npepocraBnaeT rocyaapcrtay
LUIMPOKNE AUCKPELMOHHbIE MOJIHOMOYUA B MaaHe op-

33 Mowbray (n 18) 193, 201. Cm. Take A Mowbray, ‘An Examination
of the European Court of Human Rights’ Approach To Overruling
Its Previous Case Law’ [2009] HRLR 179,193; Dijk et al. (n 24)
1019; Vilho Eskelinen and others v Finland, App 63235/00,
19.04.2007, paras.79-83. Cf Association Ekin v France, App
39288/98, 17.07.2001, paras. 73, 75. Cm. Takke Proceedings
(n 15) 39.

3¢ Mowbray (n 18) 211.

% Recommendation CM/Rec(2010)3 of the Committee of Ministers
to member states on effective remedies for excessive length
of proceedings, Committee of Ministers, 24.02.2010, para. 7;
Recommendation Rec (2004) 6 of the Committee of Ministers
to Member States on the Improvement of Domestic Remedies,
Committee of Ministers, 12.05.2004, paras. 20-24.

% Seeie., lovchev v Bulgaria, App 41211/98, 2.02.2006, paras. 142-
143; Vilvarajah and others v UK, Apps 13163/87; 13164/87;1316
5/87;13447/87;13448/87, 30.10.1991, paras. 117-127.

37 EBponencKasa KOMUCCUA 3a AEMOKpPaTHIO Yepes npaBo (BeHe-
uuaHcKaa Komuceumsn), Study on the Effectiveness of National
Remedies in respect of Excessive Length of Proceedings,
CDL-AD(2006)036, 2006, gocTynHo Ha http://www.venice.coe.
int/docs/2006/CDL-AD%282006%29036-e.pdf, [cTp. cmoTpe-
nacb 28.04.2012] (Study) paras. 89, 91; White (n 4) 196;
Scordino v Italy (No 1), App 36813/97, 29.03.2006, para. 183.

% Cwm. Scordino (n 38) paras. 183, 185, 187; Mifsud v France
(Dec.), App 57220/00, 11.09.2002, para. 17. See also M O’Boyle
in Reforming the ECHR (n 20) 97; F Tulkens, ‘the Right to a
Trial Within A Reasonable Time: Problems and Solutions’ in
Venice Commission, Can Excessive Length of Proceedings be
Remedied? (Collection Science and Technique of Democracy,
No 44 Council of Europe 2007) 345.



TuHaTuH LixBeananun

HOHOXK 4/2013 99

raHM3auMmM KOMMEHCALMOHHOIO0 CpeacTBa npaBoOBOM
3awWmTbl B COOTBETCTBMU C COOGCTBEHHOM MPaBOBOWM
CUCTEMOM M TPaauUMAMMU, a TaKKe COBMECTUMMOro C
YPOBHEM XMW3HM B paHHOM cTpaHe.®** HomneHcauusn
npuHUMaeT popmMy PMHAHCOBOIro BO3MELLEHUA yLlep-
6a (maTepuanbHOro M HemaTepuanbHoro).*° HecmoTpa
Ha TO YTO B pAAe CTpaH CpeacTBa YCKOPEHHOM NpaBo-
BOM 3alUyMTbl COCYLECTBYIOT C KOMMEHCALUOHHbIMHU,
B HEKOTOPbIX U3 3TUX CTpaH (Hanpumep, B Utanuu)
KOMMeHcauma fBNAETCA €AUHCTBEHHbIM CPEACTBOM
NpaBoBOW 3alUMTbl, K KOTOPOMY MOXET 06paTuTb-
cA ucteu.** NMpuHMMaa BO BHUMAaHWE, YTO CPEACTBO
NpaBoOBOM 3allMTbl B KOHTEKCTE YPE3MEPHO L0JIroro
cyaebHoro pasbupaTtensctBa 3POEKTUBHO «B TOM
CTEeNeHW, B KaKOM OHO CNOCOBCTBYET CKOPOMY MPUHA-
TUIO PELUEHMA COOTBETCTBYIOWUM Cya0M»,*2 ocTaeTcA
NpoBepUTb, ABAAETCA I KOMMNEHcaLmMa OCTAaTOYHbIM
BO3MELLEHUEM.

Jlornka Cypa B KaKOW-TO Mepe He coBCeM ficHa. He-
CMOTPA Ha TO YTO B KayecTBe afeKBaTHOro CpeacTsa
NpaBoOBOM 3awWuTbl NO AenaM, Kacawowumca npogos-
HMUTENIbHOCTU CyAebHoro pasbupartensciBa, HeaByc-
MbIC/IEHHO paspellaeTca KomneHcauua, ECIMY B To e
BpemA yTBepHAaeT, YyTo «CpeAcTBO NPaBOBOM 3aLUMTbI,
npegHasHa4yeHHoe ANA YCKOpeHusa cyaebHoro paséupa-
TeNbCTBA ... ABNAETCA Hanbonee ahPEKTUBHBIM PELLEHM-
eM ... [KoTopoe] gaetT HeoCnopMMOoe NMPEeUMYLLECTBO MO
CpaBHEHUIO CO CPEeACTBOM MPaBOBOM 3aLUMTbl, KOTOPOE
npegfiaraeT UCKIIOYUTENIBHO KOMMEHCALMIO, NMOCKOJIbKY
npegoTBpawaeT obHapyeHue Nocneayowmnx HapyLle-
HWI, KacaloLWMXCA JAaHHOW rpynnbl cyaebHbIX pasbupa-
TENbCTB, U HE OrpaHMYMBAETCA MPOCTbIM BO3MELLEHUEM
3a yuwepb a posteriori».*® Karetca, 4to Cya npusHaeT,
YTO NoKa CcypebHoe pasbupaTenbCTBO HE 3aKOHYEHO,
KOMMeHcauua He JoXoAuT 4O CYyTW Bonpoca U afeKBaT-
HO He UcnpaenAeT HapylweHuA. Tem He meHee, ECITH He
CUYMTaET 3TO pellarlmm GakTopom Npu OLeHKe ero ad-
(EKTUBHOCTH.*

B uenom, adbdpeKTMBHOCTb B pamKax ctatbu 13 03-
HayaeT, Y4TO CPeACTBO NMPaBOBOM 3alUTbl JOHKHO MO-
3BOJIATb BAAacTAM paccmaTpuBaTtb CYLWHOCTb ¥asobbl
W faBaTb COOTBETCTBYHLLEE pelleHue.* ITo cCooTBeT-
CTBYET OCHOBHOMY MPUHLMNY BO3MELLEHWNA, KOTOPbIN
TpebyeT yCTpaHeHUs BCEX NOCNEACTBUM NPOTUBONpPaB-
HOro AenCcTBUA U BOCCTAHOBJIEHUA CUTYaLMK, KOTopas,
no BCEW BEPOATHOCTM, cyliecTBoBana Obl, ecan 6bl

% Scordino (n 38) para. 189.

40 Study (n 38) para. 143. KomneHcauma MOXET NpUHATL dhopmy
HOMWHa/ILHOTO yLiep6a, T.e. MaJleHbKasa CyMMa, NPUCYHKAEHHanA
KaK CMMBO/1 BOCCTaHOBNEeHWA npas (Shelton (n 6) 292).

4 Study (n 38) para.72; Edel (n 24) 78.

42 Cwm. ie, Bacchiniv. Switzerland (dec.), App 62915/00, 21.06.2005.

4 Scordino (n 38) para. 183. CM. 4aCcTU4YHO 0CO60€ MHEHUE CYLbU
Hacapesann no geny Hyaaa (n 13) napa 6.

4 Cwm. Mifsud (n 39) para.17; Brusco v ltaly (Dec.), App 69789/01,
06.09.2001.

4% Cwm. ie, Aksoy (n 11) para.95; Leander (n 16) para. 77.

JaHHOoe [elCTBME He 6blno COBepLIEHO0.*® DTO O3Ha-
YyaeT, 4YTO CPenCTBO MPaBOBOM 3aLUMTbl AOMKHO ObITh
[AOCTYIMHO KaK Aasa cyae6HbIX NPOLECCOB, KOTOPbIE YiKe
3aBepLUMIUCL, TaK U ANA TeX, KOTopble elle Npofos-
*atTca.*” NoCKONbKY HapylleHWe npasa Ha cyaebHoe
pasbupaTenbCTBO B pas3yMHble CPOKWU fBASETCA He-
npeKpallarowmumes, npesocTaBieHMe MaTepuanbHOM
KOMMeHcaumm 3a He060CHOBaHHY OTCPOYKY, KOoTopas
y}e Mpomn3oLlna, He WCKJIIYaeT BO3MOXKHOCTU HOBOM
Heo60CHOBaHHOM OTCPOYKM, MO3TOMY NpeaoTBpaLle-
HME W OKOHYaTesIbHOe YCTpaHeHWe HeOBOCHOBAaHHbIX
OTCPOYEK OCTAETCA BarHOM 3a/ja4el fame nocne Toro,
KaK npownoe cyaebHoe pasbupatenscTBo 6bl10 KOM-
neHcupoBaHo.*® NMoCKONbKY KOMNeHcauusa HecnocobHa
BOCCTaHOBWUTb W/IM 3aMEHUTb HapyLLeHHbIe NpaBa, oHa
«HEN36EKHO AABNAETCA BTOPbIM HaWJyyYWWM OTBETOM,
KOTOpbIM BCTyNaeT B AeWCTBUE, KOrAa MnoJsiHas PeKTu-
duKaLmA HEBO3MOXKHa» .4

MoxHO npoBecTV napainens ¢ nosvuven Homute-
Ta OOH no npaBam 4esioBEKA, KOTOPbLIM YETKO yKasas,
yTo «[lpocTasa BO3MOMKHOCTb MOJIyYEHUA KOMMEHcaumm
nocne 1 He3aBUCUMO OT CyAebHOro npouecca, KoTopbIn
6bl1 HEOOOCHOBAHHO 3aTAHYT, He ABNAeTcA 3ddeKTMB-
HblM CpeACcTBOM MNpPaBOBOW 3awuTbl».° KomuTeT cum-
TaeT KOMMeHcauuio 4acTbio 3ddeKTUBHOMO cpepcTsa
NpPaBOBOW 3aLMTbl HAPAZY C NPEBEHTUBHBIMK Mepami.s!
BeHelLmaHCKana KOMWUCCUA TaKiKe BbICKasasa MHEeHue,
4YTO MPUCYHIEHWE MaTepuasbHOM KOMMEHcaUuu 3a He-
060CHOBaHHYI0 OTCPOYKY, KOTOpas Ye Mpom3oLLna, He
peluiaeT BOMpoca BO3MELLEHUA U Kamaoe rocyaapcTso,
B MEPBYIO o4epespb, LOHHO, JOMONHUTENBHO (8 He KaK
anbTepHaTMBY) K KOMMEHCaLUMOHHbIM cCpeAcTBaM npaBo-
BOWM 3alUMTbl 32 HapyLEHUA, KOTOPbIE YXKEe NPOU3OLLIH,
06ecnevnTb CPeacTBa YCKOPEHHOM NpaBoBOM 3aluThl.%?
MpenmyLecTBo rMépUAHON CUCTEMbI CPEACTB NpaBOBOM
3awmTbl 6610 nopgaepaHo HomuTeToM MUMHUMCTPOB.*®
Tem He meHee, ECIY, npusHaBaa gaHHoOe npevmylie-
CTBO, NMOCTOAHHO BO3AEPIMBAICA OT yKasaHus, 4TO B

4 Cwm. Chorzow Factory, PCIJ, Series A No.17, 1928, 47-48.

47 Cwm. Study (n 38) para. 168.

4 |bid paras. 171-172. European Commission for the Efficiency
of Justice (CEPEJ), A new objective for Judicial Systems: the
processing of each case within an optimum and foreseeable
timeframe, CEPEJ(2004)19REV2, available at https://wcd.coe.int/
ViewDoc.jsp?id=1031277&Site=COE [accessed at 28.04.2012]
(cited in ibid, para. 175).

4 L Lomasky, Persons, Rights and the Moral Community (OUP
1987) 143 (cited in: Shelton (n 6) 291). CornacHo KIMY, npekpa-
LLieH1e NPOAOJIKAIOLLEroCA HACK/INA ABMAETCA BaKHENLNM d/1e-
MEHTOM npaBa Ha 3PdeKTNBHOE CPEeACTBO NMPaBOBOW 3allUThI
(Homutetr OOH no npasam yenoseka (KIM4Y), General comment
no. 31 [80], The nature of the general legal obligation imposed on
States Parties to the Covenant, 26 May 2004, CCPR/C/21/Rev.1/
Add.13, para. 15).

%0 Ruiz Agudo v Spain, Communication 864/999, 31.10.2002, HRC,
para. 9.1.

51 ibid para. 11.

52 Study (n 38) paras. 171, 173.

% Recommendation 2010 (n 36) para. 7. Cm. Takike M Lobov, ‘The
Execution of Judgments Concerning the Excessive Length of
Judicial Proceedings: The Committee of Ministers’ Experience’ in
Venice Commission (n 39) 354.
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pamKkax ctatbu 13 HeobxoaMmo obecneynTb CpeacTBo
YCKOPEHHOM NPaBOBOM 3aLMTbI.5

MNosopoT B [Jene Hyana MOXeT NOAHATb AOMOJIHU-
TeNbHbI BOMNPOC: AB/ASETCA /M yCTaHOB/EHME (aKTa
«[ABOMHOr0 HapylleHua» camo no cebe AOCTaTOYHbLIM
ANA NpeojoneHna CTPYKTYPHbIX Npobaem cyaebHom cu-
CTEeMbI UM OHO MPOCTO CO34aeT NpenATCTBME ANA 3as-
BUTEJIA, KOTOPbIM AO/IKEH McHepnaTb SONOJHUTE/IbHOE
BHYTPUroCyAapCTBEHHOE CPEACTBO MPaBOBOM 3aluu-
Tbl, 4TOGbI NpeacTaBuTb Cyay Hanoby OTHOCUTENbHO
NPOAOHKUTENIbHOCTU cyaebHoro pasbupartenbctsa?s®
CornacHo aprymeHTauuum ECINY, 3aaBntenb, KOTOpoMy
6bl1a NpefocTaBneHa KoMNeHcauua 3a HapyLeHus, Ko-
TOpble yKEe MMeNN MecTO, TEPAET cTaTyC NoTepnesLle-
ro v He MOXeT nogaTb UcK B Cypa, aare ecnm cygebHoe
pasbupaTenbCTBO ele npogonKaeTca. B aTom cayyvae
HEeo6X0AUMOCTb McYepnaTb CPEACTBO NPaBOBOM 3allm-
Tbl CO34aeT AOMONHUTENbHbIA 3Tan, Korga HapylueHue
npaesa 3asBUTENA Ha cyaebHoe pasbupaTensCTBO B
pasymMHble CPOKM npoposKaetcA. B atom cBeTe He-
06X04MMO 3aMeTUTb, YTO Ha AAHHbIA MOMEHT MEPEuH-
TepnpeTtauus ctatbM 13 He npvBena K 3aMeTHOMY CO-
KpalleHuo KonnyectBa gen B nponssoactee Cyaa no
cTaTtbe 6(1).% bonee Toro, NPMBOAATCA AOBOAbI, YTO
nepemeHa cosgasia OCHOBbI A/ HOBOrO TUMNa ¥anobbl
B Cya, KOTOpaa KacaeTca TOro, 4To CpeacTBa npasBo-
BOM 3alUMTbl Ha BHYTPUroCyhapCTBEHHOM YpPOBHE He
COOTBETCTBYIOT TPEGOBAHUAM CTaTbM 6 MO MPUYMHAM,
KOTOpble BKAOYAKT MNPOAO/IHUTENBHOCTb CyAebHOro
pasbupaTenbcTtsa.’’

3. BoiBogbl

B KaKol-TO cTeneHun Herenanme Cypa cebliatbes Ha
eMHOE CPeLCTBO MPaBOBOM 3alUTbl MOMHO MOHATb C
nosuvumm cybcuamapHocTn. HeCOMHEHHO, B pas/iMyHbIX
IOPUCONKLMAX 3aMETHbI Pa3/IMyHbIe NOAXOAbI K Aenam.%®
Tem He MeHee, JaHHble LWMPOKMe JUCKPELMOHHbIe No-
HOMOYMA HE AO0JHKHbI MOHMMATLCA FOCYAapCTBaMM KaK
cart blanche. Cya nonxeH pewmnTtb, ABAAIOTCA /N CPea-
CTBa, [AOCTYMNHble 3asBUTEND, «3(PHEKTUBHBbIMMU».®
CpeacTBO NpaBoOBOKM 3aluThI, Npegnaraemoe rocygap-

54 Study (n 38) paras.138-139.

% Cwm. yacTryHo ocoboe MHeHwWe cyabu Hacagesann no deny Kya-
sna (n 13) napa. 4-6. B oTHOLWEHWM Npeanoiaraemoro HapyLueH A
npaBa Ha pas3bupaTenbCcTBO Aena B pa3yMHbIM CPOK 3afaBUTENN
JOJTKHbI MCHepnaTb BHYTPUroCyAapCTBEHHbIE CPeACcTBa NpaBo-
BOW 3alUuThbl, Aaxe eC/iM JaHHble cpefcTBa Obin BHeAPEHbI No-
cne nogauu 3asasnexus B Cyg (Edel (n 24) 81.)

% Mowbray (n 18) 211.

57 MB Dembour and M Krzyzanowska-Mierzewska, ‘Ten years on:
the voluminous and interesting Polish case law’ [2004] EHRLR
517, 520. 3agepKuM BbIinNIaTbl KOMMNEHcaummn B ciydae 475 cy-
fe6HbIx gen MuHTO Bbinn oxapaKTepu3oBaHbl CyloM KaK «LUn-
POKO pacnpocTpaHHeHasa npobaema», yuuTbiBaa 3900 CXOMMX
aen, oxupaowmx pewenunsa Cypa (cMm. Gaglione and others v
Italy, App 45867/07, 21.12.10; P Leach, Taking a Case to the
European Court of Human Rights (3 ed, OUP 2011) fn 200 at
135).

%8 O’Boyle (n 39) 96.

% Doran v Ireland, App 50389/99, 31.10.2003, para. 61.

CTBOM, [AOJIKHO ObITb CO3BYYHO CyTW cTaTbu 13, T.e.
obecneyeHnto 3ahdEKTUBHOrO BO3MELLEHUA, KOTOPOE,
B NJaHe NpefoTBpalleHns LasibHeNLero npofonKe-
HWA NpeanosiaraeMoro HapyleHus, nogpasymeBaeT He
TOJIbKO KOMMNeHcaumio.%°

lll. MNpumeHeHue cTtaTtbu 13 B
npegnonaraembiX HapyLeHUAX cTtaTbu 5

1. CpeactBa npaBoOBOM 3alluUThbl B
pamKax ctatbu 5

Ctatba 5 cogepuT ABa cpeacTsa NpPaBOBOM 3alUn-
Tbl, NPUCYLUME KOHTEKCTY: rapaHTuA habeas corpus,
obecneymBaoLllas 3afepHaHHOMY npaBo Ha ObiCTpoe
cypebHoe pacCMOTpeHME 3aKOHHOCTH ero 3ajepraHus
B pamKax ctatbu 5(4), n NPUHYAUTENIbHO NPUMEHUMOE
NnpaBo Ha KOMMeHcaLMo 3a He3aKOHHOEe 3ajepHaHne B
pamkax ctaTbm 5(5).5' Ecamn nepBoe cpeacTBO NpaBoOBOM
3alWnTbl rapaHTUpPYeT OCBOOOKAEHUE 3aEPHKAHHOMO B
c/yyae, eC/iM yCTaHaB/IMBAETCA, YTO 3a4epaHne 66110
NPOM3BOJIbHbIM, TO BTOPOE B/IeYeT 3a COOOM KOMMEH-
caumio, ecim 6bln10 HapyLWeHO KaKkoe-Mbo MNoJIoKeHue
cTatbk 5. HecMoTpA Ha To 4TOo, cornacHo Cyay, KOMMNeH-
caums MOXeT 6bITb «60/blle, YeM NPOCTO hMHaHcoBas
KoMneHcauua»,% Hu ogHa lpUCnpyaeHUUA He yKasblBa-
€T Ha MHble HOPMbl KOMMNEeHcaLMK.% 3aMeTHbIM OTNYK-
em ot ctatbk 13 aBnaeTca 1o, yto ECIMY paccmartpmBa-
€T UCK Nno cTaTbe 5(5), ecam HaxoauT, 4To 6bl1 HapyLIeH
APYroM NYHKT cTaTbM 5, He TpebyA OT 3aABUTENS UCUep-
NblBaHWA BHYTPEHHUX CPEACTB NPaBOBOM 3aLUUTbI, YTO-
6bl YCTAHOBUTb, MOT /I OH aKTUYECKM NOYYUTb KOM-
neHcaumto.® JoctaTo4yHo TOro, YTO CPEACTBO NPaBOBOM
3aWnThl CYLWECTBYET «A0 WAM nocne npuHatTMa Cyaom
NnoCcTaHOBEHUSA» .6

YuuTbiBan, 4To 06a cpeAcTBa rapaHTUpPYOT paccMmo-
TpeHue gena B «cyae», KOTopoe npegnonaraet 6onee
cTporve TpeboBaHuA, Yem obLllee 06A3aTesibCTBO B
pamKkax ctatbn 13 no obecnedvyeHuo abDGHEKTUBHOIO
cpeacTBa NpaBOBOM 3alMTbl Nepej opraHoM C Hey-
KasaHHbIM cTaTycom, Cya nocnepoBaTesibHO paccma-
TpuBaeT ctatbn 5(4) n 5(5) B KayecTtBe lex specialis
Nno oTHOWeHMO K cTaTbe 13.% Takmm obpasom, ECIMY
HEOAHOKPAaTHO NOAYEPKUBAS, YTO HET HEOBXOAUMOCTH
oueHunBaTb HapyLlleHune I'IOC}'Ie,D,HeVI CcTaTbM B BOMNpocax

8 Hartman v the Czech Republic, App 53341/99,10.07.2003, paras.
81, 83.

61 CM. cxoxue nonowerus B ctatbe 9(5) MITTIM.

62 Harris et al. (n 16) 197; Bozano v France (Dec.), App 9990/82,
15.05.1984, 144-145.

8 ibid. Cf Wassink v the Netherlands, App 12535/86,27.09.1990,
para. 38.

8 Harris et al. (n 16) 197-198. See Ciulla v ltaly, App 11152/84,
22.02.1989, paras. 43-45.

% Brogan and others v United Kingdom, Apps 11209/84, 12245/86,
12383/86, 30.08.1990, para. 67; Fox, Campbell and Hartley v UK,
Apps 12244/86;12245/86;12383/86, 30.08.1990, para. 46.

% De Jong, Baljet and Van den Brink v the Netherlands, Apps
8805/79, 8806/79,9242/81, Report, 11.10.1982, para. 100; Dijk et
al. (n24) 1016.
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NVLIEeHNs cBOGOAbl MU KOMMEHCaLUK 3a NPOU3BOJIbHOE
3agepanue.’

2. CtaTbA 5 — UCK/IIOYEH /1N [J,OCTYN K cTaTtbe 13?

MNepemeHa no [Jeny Hypgna nogHsna Bonpocbl Mo
BO3MOXHOW NEepeuHTepnpeTaumMm B3aMMOCBA3U MEHK-
Ay ctatbAMu 5 1 13: ocTasnaeT M ctaTba 5 MecTo AnA
OTAENbHOro npuMmeHeHus ctatbn 13?7 Tem He MeHee,
M3 npeueseHTHOro npaea cnegyet, 4to Cya He Kenaet
OTMEHUTb OOLLENPUHATOE YCTAHOBMBLLEECA MHEHWe lex
specialis B oTHoweHnn cTtatbn 5. Ocoboe MnosomweHue
JIMYHOCTU, HaxXOAALENCA B 3aK/II04EHUU, peryiMpyemoe
cTaTben 5 M OCHOBHbIM MPUHLIMMNOM — 60/1E€ BarKHbIE Npa-
Ba, 6os1ee CTporne cpeacTsa NpaBoBOM 3aLUMTBI®® — ciy-
HUT OCHOBaHWEM A1 060CHOBaHMA nogxoga Cyaa. Tem
He MeHee, B KaKOM NnJjiaHe cTaTba 5 HanaraeT 60/1ee CTpo-
rve TpeboBaHus, Yem ctatbs 137?

B TO BpemA KaK ctatba 5 CTpome B niaHe obecneye-
HWA cpeacTB CyAebHOM 3alumTbl, B BOMPOCE CyTU cpea-
CTBa MPaBOBOM 3alUTbl MOMXHO YTBEPHAATb, YTO CTa-
TbA 13 BHJIIOYAET 60NEe WMPOKUI Kpyr TpeboBaHui, B
4aCTHOCTK, 06A3aHHOCTU MO paccnefoBaHUI0, KOTopble
“3a/10MeHbl” B naeto apdeKTMBHOro cpeacTsa NpaBoBOM
3awmTbl.®® BoinaTa KOMNeHcaumm n/mam 0CBOBOKAEHNE
M3-NnoJ CTParu ABNAIOTCA NPU3HAHWEM HapyLUEHUA, TEM
He MeHee, NpMHUMan BO BHUMaHWe, 4To habeas corpus He
ynoAHOMaYMBaeT cyf No BCEM Bonpocam Aena, “Braroyasn
BOMPOCHI YUCTOM LieS1eco06pasHOCTH”, a TONbKO MO TeM
YCNOBUAM, “KOTOPble WMEIOT CYLLECTBEHHOE 3HayeHue
ANA «3aKOHHOIO 3ajepraHuna”,’® ocTaeTca OTKPbITbIM
BOMPOC, NPEAOCTaBAAT /M AaHHble CPeACcTBa NPaBoOBOM
3almTbl 4OCTATOYHOE BO3MELLEHWE B JIHOObLIX YC/IOBUAX.
MosKHO yTBEpHAaaTb, 4YTO, He cumTaa habeas corpus u
KOMMeHcaumio, rocyaapcTBo 06A3aHO pacciefoBaTh BCe
06BMHEHUA O NPOU3BOJILHOM 3aKJ/IIOYEHWN B paMKax cTa-
Tbu 5, KaK B C/ly4asx ¢ npejgnonaraembiMn HapyLLEHUAMU
cTartei 2 n 3. B aTom cBeTe, ecam MU0 3aKOHHO CBOGOSA-
HO, HO ¥enaeT OCMOPUTb COTBETCTBUE CBOErO H60s1ee paH-
Hero 3aKn4eHusa TpeboBaHNAM HOHBEHLMKW, BOSMOMXHO
npumeHeHue cTatbu 13 — HapAagay co cTaTben 5.7

Haxetcsa, Cya He cnefyeT KOHKPETHO JaHHOMY noj-
xoay, a ECINY, B KaKOR-TO cTeneHu HenocneaoBaTesbHO,
TpaKTyeT TpeboBaHWe 3PHEKTUBHOrO U HE3ABUCUMOIO

5 MO¥HO NpPOTMBOMOCTaBUTbL AaHHYO nosuuuio noaxogdy HKIY,
KOTOpbIM NPU3HaeT, Y4TO HapaBHE C rapaHTUAMK, NpeycMmo-
TpeHHbIMK cTaTben 9 (MpaBo Ha cBo6oAy M 6€30NMacHOCTb JILL)
MMM, rocygapcTBa HECYT TaKKe OTBETCTBEHHOCTb B paMKax
ctatbu 2(3) (MpaBonpuUMeHeHWe Ha BHYTPUroCyAapCTBEHHOM
YPOBHE) C Liesibio obecneveHna ahheKTMBHOIo cpeacTaa npaso-
BOW 3alLuTbl, KOrAa UHAMBUAYYM YTBEPHAAET, YTO Gbla JMLIEH
cBo6ogbl B HapyweHue Makta (UN Human Rights Committee,
General Comment No. 8: Article 9 (Right to Liberty and Security of
Persons), 30.06.1982, No 8, para. 1; Jama Warsame v Canada,
HRC, 1959/2010, 21.07.2011, para. 8.10).

% Harris et al. (n 16) 559.

8  Aksoy (n 11) para.98.

70 Jacobs et al. (n 3) 236.

7' See Harris et al. (n 16) 184; L v Sweden, App 10801/84, 1988; X v
UK, App 9403/81, 5.05.1982, para. 16.

paccnefoBaHuA B pamKax cTtaTbM 5 npu OGBUHEHUAX B
HacCK/IbCTBEHHbIX MCHE3HOBEHUAX, AaBas OTAE/bHbIN X0z
TaKe ctatbe 13.72 B ene KypTt npotus Typuun™ ECIMY
NnoAYepKHyJ, 4To ctaTbA 13 nogpasymeBaeT He TOJIbHO
BbINJaTy KOMMEHcaumn, HO U “nosHoe U apdeKkTUBHOE
paccnefoBaHue, KOTOPOE MOXET MPUBECTU K YCTaHOB-
JIEHUIO N HaKa3aHWo /1L, HEeCyLWMX OTBETCTBEHHOCTD,
BK/It0YaA 3DPEKTUBHbBIM AOCTYN POACTBEHHWKOB K Crea-
CTBEHHOM npoueaype”.’ Taknum ob6pasom, Cya pelmn,
YTO coeprKaHue ctaTtbu 13 BbIXOAUT 3a paMKu TpeboBa-
HWA cTaTbk 5 0 paccnefoBaHuM, U pacCMOTPEN HapyLle-
HuWe cTaTbn 13 OTAENbHO OT cTaTbk 5.7°

HaeTcs, YTO BO3MOXKHOCTb NONYYEHWUA KOMMEeHcaLmm
B paMKax ctaTbu 13 genaeTt cpeacTBO NMPaBOBOM 3alln-
Tbl 60/1€€ OBLIMPHDBIM, YEM NPOLLEAYPHOE 06A3aTENBCTBO
B pamKax ctatbu 5, xotAa Cya He menan packpbiBaTb
JeTanbHO Apyrue pasivyma Meway 9TUMKM CTaTbAMW B
aTon nepcnekTtue.”® bonee Toro, ECIMNY HenocnepoBa-
TeNbHO M3beran o6CyHAeHUA npeanonaraemblx Hapy-
WweHur ctatbn 13, Korga 06583aHHOCTM MO MPOBEAEHMIO
paccnefoBaHusa B paMKax Apyryx CyLeCTBEHHbIX CTaTen
6blI PaCCMOTPEHbI U BbIJI0 NPUHATO PELLEHUE, YTO “HET
HeobxoAnMOCTH” 3aHOBO paccMaTpuBaTb BONPOC B pam-
Kax ctatbu 13.77 B 4aCTHOCTU, B HEKOTOPbIX cayyasx Cya
OLleHWN HapylueHue cTtaTbk 13, KOTOpoe Kacanocb 061-
3aTesibcTBa NpoBecTh adhdPeKTUBHOE pacc/iefoBaHMe UC-
4Ee3HOBEHMUSA, TOJIbKO B paMKax CTaTbM 2, HECMOTPA Ha TO
YTO 3afBUTEJb aIOBA/ICA Ha HapyLleHWe JaHHbIX 06S-
3aHHOCTEN TaKMKe B pamKax ctatbM 5.8 HareTtcs, uTo,
ecnun oTcyTcTBne adPEKTUBHOIO CNEeACTBMA NoapbiBaeT
BO3MOXHOCTb 3aABUTENA 06PaTUTBCA K MOMOLLM APYrvX
BHYTPUroCyAapCTBEHHbIX CPEACTB NPaBOBOM 3alyuThl,
Cygn, BepoATHO, paccMOTPUT BOMPOC B paMKax CTaTbu
13 napannensHo ¢ NpUMEeHEeHMeM aHanornyHblX 06A3a-
TeNbCTB B pamKax Apyrux craten.”

HecTabunbHblh noaxop MOMET OblTb  OOGBACHEH
MeA/IeHHbIM pa3BUTUEM MNO3UTUBHbIX 06a3aTenbCcTB B
pamKax camon ctatbu 5.8° HecmoTps Ha TO 4TO noa-
pasymeBaemas 06A3aHHOCTb MPOBECTU BbiCTpoe U ad-
(heKTUBHOE paccnefoBaHne BOSMOXHOIO YyTBEPKAEHUS,

72 Jacobs et al. (n 3) 140.

s App 15/1997/799/1002, 25.05.1998.

74 ibid para. 140. See also Tas v Turkey, App 24396/94, 14.11.2000,
para. 91.

s |bid; Jacobs et al. (n 3) 140.

76 See White (n 4) 219; Harris et al. (n 16) 573.

7 See Kelly and others v UK, App 28883/95, 4.05.2001, paras.
158-159; McKerr v UK, App 30054/96, 4.5.2001, paras. 175-176;
Dedovskiy v Russia, App 7178/03, 15.05.2008, paras. 100-101;
Cf. Bazorkina v Russia, App 69481/01, 27.07.2006. See also
the dissenting opinion of Judge Golcuklu in Akdeniz and Others
v Turkey, App 23954/94, 31.05.2001; Ahmed Aber and others v
Algeria, 1439/2005, HRC, 13.07.2007, para. 7.8.

78 Akdeniz v Turkey, App 25165/94, 31.05.2005, paras. 138-142;
Akdeniz and Others (n 77) paras.112-114; Sarli v Turkey, App
24490/94, 22.05.2001, paras. 73-78.

% Mowbray (n 18) 219-220. See Tas (n 75) para. 93; Aydin v Turkey,
App 57/1996/676/866,25.09.1997 paras. 101-109. See also the
partly dissenting opinion of Judge Zagrebelsky in Khashiev and
Akayeva v Russia, Apps 57942/00;57945/00, 24.02.2005.

8 Jacobs etal. (n 3) 213.
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YTO ML ObLIO 3aEPHAHO U C TEX NOP UCHE3NO0, ObINo
Brnepsble ycTaHosneHo no Aeny KypTta v nogTeepraeHo
B HEKOTOPbIX NOC/IeAyoLWmUX aenax, B uesnom Cya HeoxoT-
HO TpaKTyeT JaHHOe 06A3aTeNIbCTBO B pamMKax cTaTbM 5
W NpeanoYnTaeT paccMaTpmBaTh BOMPOC B pamMKax aHa-
JNIOrMYHbIX 06A3aTENLCTB MO cTaThAM 2 u/nnu 3.8' Takum
obpasom, Jeno HypTta octaeTca OgHUM U3 peaKux aen,
no KotopbiM Cya nccnenoBan HapyLleHne ctatbu 13 Ka-
caTesiIbHO MpeanosiaraeMoro HeobecneyeHus rocygap-
CTBOM 3(HEKTMBHOro paccnefoBaHUA UCYE3HOBEHUA B
pamKax ctatbn 5. He cuntas gen 06 ncyesHoseHuu, Cypg,
HEOXOTHO MNPUMEHAN MO3UTUBHbIE 06A3aTeNbCTBa, Ka-
cawlimeca npasa Ha cBoboay, TeM camblM MPOAOJIHKAaA
MCKAoYaTb BO3MOXHOCTb 0OCYAMTb npeanonaraemoe
HapyweHue ctaTbn 13.

3. BoiBogbl

M3 npeueneHTHOro npasa cnegyeT, Y4TO B Le/IOM CcTa-
TbA 13 He NpUMeHaeTCA B caydaax npegnonaraembix Ha-
pyweHuii ctatbn 5. lNepemenHa B lene Hyana He nosaus-
Jla Ha MHTepnpeTaumio ctaTbM 5, NOCKONBKY No3uuums lex
specialis octaetca Cygom HeTPOHYTON. TeM He meHee,
ECIY caenan uckawoyeHne no genam o6 MCHE3HOBEHMU-
AX, N0 KOTOPbIM pa3peLlaeTcs paccMaTpmBaTth CTaTbio 13
OTAE/IbHO, UCX0AA U3 ee 60J1e€ LUIMPOKUX PAMOK B JaHHOM
KOHTeKcTe. HenocnepgoBaTenbHoe NpUMeHeHWe nocnes-
Hero MoJIOKEHWA B OTHOLLUEHWWN HapyLLUEHWA NO3UTMBHbIX
06A3aTeNbCTB B pamKax cTaTbl 5 MOXET Bbl3BaTb PAf
BOMPOCOB B MJlaHe MOHUMAaHWA KOHLUEeNnuunu apdeKTns-
HbIX CPEACTB NPaBOBOM 3aLmTbl. MIMes B B1ay NOXOMYI0
NPaKTUKy B OTHOLWIEHUKU cTaTen 2 U 3,52 ¢ TO4KK 3peHns
Cypna »enatenbHO oLueHnBaTh UCK No cTaTtbe 13, ecnum oT-
cyTcTBUe ahHEeKTUBHOro paccieoBaHUA He No3BOJINIIO
MHAMBKUAY BOCMO/Ib30BaTLCA 0COOLIMK CpeacTBamMM npa-
BOBOM 3aLLMTbl, NPEAYCMOTPEHHbIMU CTaTben 5, 0COBeH-
HO, ec/in ocnapyBaeTcA agMUHUCTPaTUBHAA MpaKTUKa.
B Takux cny4anax MOMXHO yTBepHaaTtb, 4TO cTaThA 13 He
norsowaeT TpeboBaHWA cTaTbhM 5, fenan ymecTHbIM pac-
CMOTpPEHME HapyLLeHWNs 06enx cTaTten OTAESNBHO.

IV. 3aknlouyeHue

Bca cuctema 3sawmtbl HOHBEHUMM OCHOBaHa Ha
npesymnuum, 4To rocygapcrea obecneymBaloT addek-
TMBHblE CpeacTBa MpPaBOBOW 3aluTbl Ha BHYTPUIroCy-
[apCTBEHHOM YPOBHE JIO60OMY NNLY, KOTOPOE 3asABnsAeT
O TOM, YTO CTa/l }EepTBOM HapyLIEeHWs MpaB 4YenoBeKa.
Tem He MeHee, aHa/IM3 yKasasl Ha C/IOXHOCTM B UHTEp-
npetaumm ctatbu 13, KoTopaA obecrneuynBaeT obuiee
npaeBo Ha CPeaCcTBO MpaBoOBOM 3alMTbl B pamKkax HoH-
BeHUMW. HecmoTpA Ha To 4To Cyaom 66110 chopmMynmpo-

81 See Kurt (n 74) para.124. Cf, Cakici v Turkey, App 23657/94,
8.07.1999, paras. 104, 113; Cyprus v Turkey, App 25781/94,
10.05.2001, paras. 147, 153; Mowbray (n 18) 68, 70.

8 CM. TeKCT npumeyaHuns 80

BaHO OCHOBHOE NOHMMAaHMWE Npasa, CTAHOBUTCA ACHO, YTO
KOHKPETHblE BOMPOCH! OCTATCA HEACHBIMU W ABNAIOTCA
npegmMeToM pasHornacui. NMpMmeHeHne AaHHOM HOPMbI
B OTHOLUEHWU cTaTel 5 n 6 ABNAETCA OfHUM U3 TeX BO-
NPOCOB, KOTOPbIE PacCKPbIBAIOT 3HA4YMMOCTb cTaTbn 13
B cucTeMe HOHBEHUMM 1 B TO e BPEMA YKasbiBalT Ha
HEACHOCTU B MHTepnpeTauun AaHHOro npasa.

HecmoTpA Ha TO YTO pesKas OTMeHa npeueaeHTa B
Jene Hyana moxeT 6bITb 060CHOBaHa pas/iiHbIMbI NpU-
YMHaMMU, CyLLECTBYET PAf, BONPOCOB, KOTOPbIE CTABAT NOJ,
COMHeHHe obLiee NOHMMaHUE KOHLEeNUMU adEKTUBHBIX
CpeACTB NpaBoOBOW 3aluTbl B Aes1ax O NpeanosiaraemMbix
HapylleHnAx npaBa Ha cyaebHoe pas3bupaTensCTBO B
pasymHble CPOKM B pamkax cTtatbu 6(1). Mmvea B Buay
cybcuanapHbli xapakTep Haa30pPHOro MexaHu3ma B pam-
Kax HoHBEHUMM, OTKJIOHEHWE OT NPeAbIAYLLEro NoAX0oAa
MOMET ObITb OLEHEHO KaK OfHO M3 BaXKHEMLLMX Pa3BUTHUIM
B topucamkumm Cyaa, KOTOpoe NpUBEO K PAAY 3aKOHO-
JaTenbHbIX U3MEHEHUI B rOCYlapCTBax-4/eHax, Hanpas-
NeHHbIX Ha pelleHne nNpobnembl 3DdEKTUBHBIX CPEACTB
NpaBOBOW 3aLUMTbI HA BHYTPUIrocyAapCTBEHHOM YPOBHE.
Tem He mMeHee, LWMPOKME ANCKPELMOHHbIE MOJIHOMOYUA
rocyfapcTB B nyiaHe o6ecneyeHns Mep No COOTBETCTBUIO
TpeboBaHMAM cTaTbm 13 He JOMKHbI OCTaBJIATb UHAM-
Buaa 6e3 gocrtatoyHoro BosmelleHus. Mosunuma Cyaa,
No3BOAIWAA YACTO KOMMNEHCALWOHHOE CPEeACTBO npa-
BOBOM 3al1Tbl B COOTBETCTBMU C 06A3aTENbCTBAMM [O-
CyAapcCTB B pamKax cTatbu 13, MOXET MUWNTb MHANBUAA
npasa npeacTaBnTb UcK B Cya, ecnv gaHHoe nnuo nony-
YUNO KOMMEHCAUMIO 332 OTCPOYKM, KOTOPbIE YHKE MMENU
MeCTO, fame ecnu cyfebHbli npouecc ele He 3aBep-
weH. MoaToMy KenaTtenbHO MHTEPNPeTUPOBaTb CTaTbio
13 KaK TpebytoLLyto rnbpuaa cpeacTs NpaBoBOM 3alUThI
— KOMMEHCAaLMOHHBIX 1 9KCNEAUTOPHbIX.

AHanms nokasan HexenaHue Cyga pacwmputb Kyana
noaxof, pacnpocTpaHuB ero Ha npegnosiaraemble Hapy-
LWeHuna ctatbu 5-oi. MNocnepHAs cTaTbaA BCe elle TBeEpPAO
cuntaeTca lex specialis n, TakMm obpasom, noraowaet
TpeboBaHua cTaTtbk 13-0M U UCKOYAET OTAE/IbHOE pac-
CMOTpEHME HapylleHusa npaBa Ha CPeACTBO NPaBOBOM
3awuTbl. TeM He MeHee, cTaTbA 13-A NpMMeHANack, XoTA
W HenocneaoBaTeNibHO, B C/ly4aax npeanosiaraemblix Ha-
pyLleHWI TpeboBaHUM CTaTbM 5-1 NO NPOBEAEHUIO pac-
CcnefoBaHuA, HO TOMIBKO NO Aenam 06 ucHesHoBeHun. B
9TOM C/y4ae, NOCKOJbKY cTaTbA 13-A — Bce 6osee Bar-
HbIA MCTOYHWMK NMO3UTUBHBLIX UHCTUTYLIMOHANbHBIX 06A3a-
TenbcTB® — TpebyeT He TOIbKO KOMMNEHCALMK, HO TaKHKe
BCECTOPOHHEro n addeKTnBHOro paccnegosanus, Cya
NO3BOJ/IN/I PACCMOTPEHWNE HapyLUEHWA HOPMbl OTAENbHO.
JaHHaa HenocnepoBaTeIbHOCTL B OCHOBHOM 0OOYC/I0B-
JNleHa HecTabwunbHOM MHTepnpeTaumen Cyaom nosuTUB-
HbIX 06A3aTeNIbCTB B paMKax cTaTbu 5-oh. MoxHO yTBep-
waatb, 4to ECINY gomnKeH paccmaTtpuBaTth UCK MO CTaTbe

8 Mowbray (n 18) 220.
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13- B Tex cny4asx, Korga otcyTcTBue 3PEKTUBHOIO
paccnefoBaHuA OGBMHEHWIA O MPOM3BOJIbHOM 3aKJ/IHoYe-
HWUM INLIKMIO MHAMBWAA BO3MOXKHOCTM BOCMOJ/1b30BaTHLCA
NPUCYLLUMWN KOHTEKCTY CPELCTBaMM NPaBOBOM 3alLMThI,
3a/10EeHHbIMM B cTaTbe 5-i.

AHanu3 pacKpbln pAg HEACHOCTEN, CBA3AHHBIX C NPU-
MeHeHWeM cTaTbu 13- B ciyyasax npeanosiaraeMbix Ha-
pyLieHui ctaTem 5-i n 6-i. Jna cosgaHma OCHOB ornye-
CKW NnocnefoBaTeIbHOro CMbIC/1a, KOTOPOE AOIHKHO ObITb
NPUAAHO AAHHOW KpaeyrosbHOM Hopme,®* menaTesibHO
nepecMoTpeTb U yTo4HUTb noaxoa Cyga, 4Tobbl cTaTbA
13-A OKOHYaTEeNbHO BbIWA 6bl U3 “CyMEPEYHON 30HbI™®
ee lopucnpyaeHumn.

8 MW Janis, RS Kay and AW Bradley, European Human Rights
Law: Text and Materials (3 ed, OUP 2008) 834.
8 Jacobs etal. (n 3) 131.



Hop6epTt BapHcaopd ¢

0630p cyae6HOM NPaKTUKH
EBponencHoro cyga no npasam
YyesIoBEKa OTHOCUTEJIbHO
MHAUBUAYANbHbIX }Han06 NpoTUB
A3epb6angaHa, ApMEHUU U
Mpysuu 3a 2012r.

(nepuog nogoryetHocTu: 01.01.2012-31.12.2012)

HacTtoAwuii oTyeT ABNAETCA NPOAO/IHKEHUEM Npe-
AblAylLero oTyeTa o cye6HoM NpakTUKe NepBoro Us-
AaHuA nepuopguyeckoro HypHana OO (N 03/2012;
nepuog nogotyeTHocTH: ¢ 01.01.2011 no 31.12.2011).
Llenbto gaHHOro oTyeTa ABNAETCA KpaTKnii 0630p cyaeb-
HbIX peLleHnn EBponerickoro cyaa no npasam YenoBeKa,
NPUHATBIX NPOTUB A3epbanaraHa, ApmeHun 1 pyaun B
nepuog ¢ 01.01.2012 no 31.12.2012 Ha ocHoBaHuu EB-
ponencKon KoHBEHUMM O 3alumTe NpaB U OCHOBHbIX CBO-
604 4YenoseKa. PaccmatpmBaloTcA TOJIbKO Te CyAebHble
peLleHus, B KOTOPbIX EBponencKkuii cya no npasam Yesno-
BEKa AONYyCTUN UHAMBUAYASIbHYIO Hanoby K paccMoTpe-
HWIO, MPUAA K BbIBOAY, YTO HApPYLLEHA KOHKPETHaaA Hopma
EBponerickolrt HOHBEHLMKW O 3aluTe npas U OCHOBHbIX
€B006OJ Ye0BEKA NN ee [OMOSHUTENBbHBIX MPOTOKOJIOB.
B HacToAwMeM OTHETE HE paccMaTpuBalOTCA Te pelue-
HWS, NO KOTOPbIM EBpONencKui cya no npaBam YesioBeKa
cYyen HefonyCTUMbIMW UHAMBUAYAIbHBIE HaN00bl rpar-
JaH. He paccmatpuBaloTcA Take gena, Kotopble 6blau
n3bATLHI M3 PeecTpa EBponerickoro cyaa no npasam 4e-
noseka. PeweHua EBponeinicKoro cyga no npaBam 4eso-

BEKa AOCTYMHbI Ha carTe www.echr.coe.int.-case-law-
hudoc Ha aHrMMCKOM M paHLYy3CKOM fA3bIKax.

Onsa cpaBHeHus: 3a aTOT e nepuog EBponercknm
CyZOM o npasaM YenoBeKa 6bi10 NPUHATO NpoTus ep-
MaHuu 42 peLleHusa, B TOM YMCaie No CyLecTBy — 22 pe-
WweHuaA, npotme PpaHumm — 90 peLleHui, B TOM Ynucae no
cylwecTBy — 29 pelleHui, npotTue BennkobputaHum — 73
pelueHus, B TOM YMCIe NO CYLEeCTBY — 24 peLleHus.

1. 3a nepmog ¢ 01.01.2012 no 31.12.2012 EBponen-
CKWW cyA, No NpaBaMm Ye/I0BEKa YCTaHOBW/ B OOLLEN CIOK-
HOCTW B YeTblpHaguaTh caydyasax daKTbl HapyLeHusa no-
NoXeHn HOHBEHUMW CO CTOPOHbI apMAHCKWUX BNacTen.
B wecTun caydasax cyg cHen HegonyCTUMbIMU Hanobbl nam
e usban gena ns Peectpa (gena Ne32289/06, 2193/05,
46435/09, 36469/08, 52316/09 n 11456/05).

B ynomsaHyTbIX cyaebHbIX pelueHUAX YCTaHOBJEHDI, B
OCHOBHOM, HapyweHuAa Y. 1, 3 n 4 cT. 5 (MpasBo Ha cBo6o-
AY W Ha JINYHYI0 HENPUKOCHOBEHHOCTL), 4. 1,2 1 3 CcT. 6

' Asnaetca cygpen PepepanbHoro cyaa MepmaHum no coupans-
HbIM flenam, a TaKKe rnaBHbIM PeAaKTOPOM HACTOALLErO HypHa-
na

(MpaBo Ha cnpaBea/MBoOe cyaebHoe pa3dbupaTenbCTBo),
cT. 3 (3anpeLyeHne NbITOK — HEYEI0BEYECKOE U YHU3M-
TeNnbHOe obpalleHune), a TakKe cT. 1 JononHuTenbHOro
npotoxkona Ne1 (3awmrta CO6CTBEHHOCTH).

Aeno ByxaparaHa u LlatypAaHa npoTuB
ApmeHuun
(PeweHue ot 10.01.2012, peno Ne 37819/03 m
37821/03)

AsnaAsck rpaxaaHammn ApmeHun n Ceugetensamu Ue-
roBbl, ¥Hanob6lWwmKkn,1980 r. pomaeHWA, NPOXHKMBAIOT B
EpeBaHe. OHu, cocnaslumnck Ha cT. 9 HoHBeHuun (CB060-
[a MbIC/IN, COBECTU U PeIUrnm), anoBaaucb Ha To, 4YTO
BBUAY YK/JIOHEHWA OT 06A3aTeslbHOM BOEHHOM CJYHObI
6bl11 NpUroBopeHbl B anpesie 2003 r. K ABYM rogam Jiv-
LUEHMA CBOOOAbI.

EBponeickui cyg no npaBam 4esoBeKa OOHapYHW/
daKT HapyweHua cT. 9 HoHBeHuMH, 06A3aB APMEHUIO K
Bbiniare o6omm xanobwukam 6 000 eBpo HemaTepuasib-
Horo yuwiep6a, a 4 000 eBpo — Ha NpoyYMe pacxogpl 1 3a-
TpaTbl. PelwieHne aBnaeTca KonnernanbHbiM.

Oeno NabpuanaHa npotuB ApmeHuu
(PeweHune ot 10.04.2012, geno Ne 8088/05)

Hanobwuk, 1938 r. poraeHus, ABAAETCA rpargaHu-
HOM ApMeHUU 1 NpoxuBaeT B EpeBaHe. OH 6bln1 apecTo-
BaH BO BpeMs npeaBbl6opHOM KamnaHuu 8 anpens 2004
r. B EpeBaHe Kak npeacTtaBuTe/lb KPYMHEWLLEN OMNo3u-
LUMoHHOM napTnm ApmeHuun. OH 6bln 3agepaH BO BPEMS
pacnpocTpaHeHns MM IMCTOBOK, B KOTOPbIX COAepKaicsA
NpU3bIB K aKUUKW NPOTECTa Ha CaeayoLwmi AeHb. B noHe
2004 r. OH 6bln1 OCYXHKAEH MO NPUYMHE HaCWIBCTBEHHOIO
Np13biBa K CBEPKEHMIO AENCTBYOWMX BAacTen. Monyyuns
rOAMYHBIN YCNOBHBIM CPOK, OH Obli1 OCBOBOXAEH M3-MOJ,
cTpaxu. HanobwuK 3aABAA, YTO HA3HAYEHHbIM eMy ro-
CyAapCTBOM aABOKaT 3aluiian ero He JO/MKHbIM 06pa-
30M, MOCKOJIbKY MOCNEAHWUIA HE MMEN HUKAKOrO JIMYHOIO
KOHTaKTa ¢ HUM. OH TaKKe KanoBaiCA Ha TO, 4TO eMy He
Janv npaea Ha O4YHYI0 CTaBKy CO CBUAETENAMM, Ha MOKa-
3aHWMAX KOTOPbIX OCHOBbLIBA/IOCH Er0 OCYHAEHMWE.

EBponerickuii cyg no npaBam YenoBeKa yCTaHOBUA Ha-
pywenue 4. 1 cT. 6 (MpaBo Ha cnpaBeamBoe cyaebHoe
pasdupaTenbCcTBo) BO B3aMMOCBA3M c Y. 3 CT. 6 (Mpaso Ha
ponpoc ceugeteneit) KonseHumu. Cyn He ycTaHoBWA daK-
Ta HapyweHus Y. 3 cT. 6 HoHBeHumu (MpaBo Ha 3awmTy).
Cyn 06Aa3an ApMeHUIO K BbinsiaTe xano6lwmry 2 500
€BpO HeMaTepuasibHOro yuiep6a, a 1 600 eBpo —Ha npoure
pacxogbl 1 3aTpaTbl. PelleHne aBnaeTca KonnernanbHbIM.

[eno AKo6sAHa U ppyrux NnpoTuB ApmMeHuun
(PeweHune ot 10.04.2012, peno Ne 34320/04)

Hanobuwukn, coorsetrctBeHHO 1967, 1969 n 1956 rr.
PO AEHUSA, ABNATCA rpargaHaMmM ApMEHUU 1 NPOMKMBa-
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toT B ApmaBupe, Hanpu n HanbaHgaHe. Byayym yneHamu
OMMO3MLMOHHON NapTuM APMEHUM, OHU OblIM 3apepra-
Hbl CPOKaMM OT YeTbIpex A0 CEMU AHEN B MapTe-anpene
2004 r. B KayeCTBe HaKasaHWA 3a NOJIMTUYECKHE Mpu-
3biBbl K Yy4acTUIO B 3anjaHMpoOBaHHOM aKuuK npoTecTta
B EpeBaHe. OHM }anoBanucb Ha TO, YTO MUX apecT Obla
HE3aKOHHbIM U MPON3BOJIbHBbIM, OBGBUHEHUA OblAN Ccha-
6pVIHOBaHbI, a agMMUHUCTpaTuBHbIE NPOMU3BOACTBa Npo-
XOAMNM HecnpaBegmBo. MIMeno MecTo YCKOpeHHoe
NPOn3BOACTBO, BO BPEMSA KOTOPOro OHU HE MMEeNU JocTa-
TOYHOrO BPEMEHU M BOSMOXKHOCTW AJ/151 MOAFOTOBKM K 3a-
LWMTe, HEe UMeA TaKKe npasa Ha anensifaumio.

EBponeicKuii cya nNo npaBamM YenoBeKa yCTaHOBUA B
JaHHOM cnyyae dakxT Hapywenua cT. 11 (CBobopa co-
6paHuii n obbeauHenui), 4. 1 cT. 5 (MpaBo Ha cBoboay
M Ha JIMYHYKO HEMPUKOCHOBEHHOCTL), 4. 1 cT. 6 ([MpaBo
Ha cnpaBefmBoe cyaebHoe pasbupartesbCTBO) BO B3a-
MMocBA3KM € 4. 3 6 cT. 6 ([paBo Ha gocTtaTo4yHOE Bpems
M BOSMOXHOCTW ANA NOArOTOBKW CBOEN 3alyThbl) U CT. 2
JononHntensHoro npotokona Ne7 (MMpaBo Ha o6xano-
BaHWe NpMroBopoB MO Yros0BHbIM AeflamMm BO BTOPOMN UH-
ctaHumnn) KoHBeHLuMu.

Cyn, 06a3an APMEHMIO K BbiNlaTe KamAoMy Kasob-
WKy no 7 000 eBpo HemaTepuanbHoro ywepba, a 7 000
€BpO — Ha NpoyMe pacxoabl u 3aTpaTsl. PeweHue ABnAeT-
CA KONNervanbHbIM.

Aeno MypaagxaHAHa npoTus ApMeHUun
(PeweHune ot 05.06.2012, peno Ne 12895/06)

Hanobwuk, 1963 r. poraeHus, ABAAETCA rpamgaHu-
HOM ApmeHuK. OH 6b11 ocyaeH B 2007 r. Ha NOU3HEH-
HOE 3aK/lo4YeHue BBWAY HEOAHOKPaTHO COBEPLUEHHbIX
yOUICTB N HE3AaKOHHOMO BNafeHUA OrHECTPEbHbIM OpY-
wuem. HanobwmK oTbbIBaET CBOM CPOK. MprynHoM no-
Ja4n }anobbl 6110 TO, YTO OH 6blN 3agepraH 1 ¢ 2004 r.
no 2007 r. He3aKOHHO coAepasca nog cTpaxen. Kpome
3TOro, eMy He yAasnocb 06¥anoBaTb CBOM HE3aKOHHbIN
apecr.

EBponeicKkuit cya no npaBamM YenoBeKa YCTaHOBUA B
JaHHOM cnyyae dakT HapyweHusa 4. 1 1 3 cT. 5 (Mpaso
Ha cBO6OAY W Ha JINYHYIO HENMPUKOCHOBEHHOCTL) HOHBEH-
unn. HomneHcaumsa coctasuna 6 000 eBpo. PelueHue AB-
NAETCA KONNernanbHbIM.

Aeno MNorocaHa v barpacapaHa npoTus
ApmeHuun
(PeweHue ot 12.06.2012, geno Ne 22999/06)

MaTb 1 CbiH, Byayyun rpaxgaHamm ApmeHun, obpatm-
JIUCb C UHAMBUAYANbHOM Hanobon BBUAY OTKasa B Bbl-
nnarte KoMneHcaumMum CBOEMY MYMY/OTLY HemaTepuasb-
HOro yuiep6a, HaHeCEHHOro Myxy/oTuy B anpene 2005 r.
cygamm ApmeHun. Myw/oTel, oTobIBas HakasaHue B Te-
YeHWe NATU C NOJIOBUHOM JIET MO OOBMHEHUIO B YOUICTBE

M u3HacunosaHuu. Nocne apecta UCTUHHbLIX BUHOBHUKOB
OH Obl1 oNpaBAaH 1 0CBOOOHKAEH M3-noa cTpamu. OgHa-
KO apMAHCKME CyAbl OTKasaiM eMy B Bbiaare HemaTe-
puanbHoOro yuiep6a, NOCKONbKY [pamAaHCKUM KOAEKC
ApMeHUM He npegycMaTpuBaEeT BbiNiaTbl KOMMNEHCALMM
3a HaHeCeHHbI HemMaTepuanbHbii yLepo.

EBponeickuii cya no npaBam YesoBeKa yCTaHOBUA B
CBOEM NEPBOM PELLEHWNM B JaHHOM C/lyYae GaKT HapyLue-
HWsa cT. 3 JononHutensHoro npotokona Ne7 (KomneHca-
LuMs B c/lydae cyaebHOM owmbKn) HKoHBEHUMK, pacKpu-
TUKOBAaB OTCYTCTBME B [pagaHCKOM KogeKce ApMeHUn
npegnucaHvii o BbinjaTe KOMMNEeHcauui 3a Hemartepwu-
anbHbIn yuwep6. Cyg oTMETUA, YTO AOoroBapuBaroLleeca
rocyaapcTso 06a3aHo, cornacHo cT. 3 JononHuTenb-
Horo npoTokona N7, BbinnaTUTb KOMMeHcauMn fame B
TOM cny4ae, ec/iv HauMoHaslbHOe NpaBo MM cyaebHas
npaKTWKa AOroBapuBaloLLEerocs rocyjapcraa He npegyc-
MaTpuBaEeT BbiNaaTbl KOMMNEHcaUnn («compensation was
due even where the domestic law or practice made no
provision for such compensation»). Cya Takxe nog4ep-
KHYA, Y4TO B JaHHOM C/y4yae He06X0AMMO BbINNATUTb Ha-
NO6BLMKaM KOMMNEHcaLuMio 3a MPUYMHEHHbIM HemaTepu-
anbHbIN yuep6, 06a3aB ApMeHuto K BeinsiaTte nv 30 000
eBpo. PewweHne aBnaeTca KonnernanbHbIM.

deno ManxasaHa npoTus ApmMmeHUun
(PeweHue ot 26.06.2012, geno Ne 6729/07)

Hanobwuk, 1953 r. poaeHuaA, ABNAETCA rpamaaHu-
HoM ApmeHun 1 npoxmeaeT B EpesaHe. OH 6b11 apecTo-
BaH B 2006 r. n 0GBUHANCA B NPU3bIBE K HACU/IbCTBEH-
HOMY CBEPIEHWUIO OEWMCTBYIOLWMX B/lAaCTEM Ha BCTpede
HMNO - ApmsaHcKoro Kopnyca. B 2007 r. anobwukK 6bi1
NPUroBOPEH K ABYM roam nuiieHua csoboabl. OH o6a-
NI0BaJ1 HECKOJIbKO PELUEHWUA apMAHCKUX KOMMETEHTHbIX
OpraHoB W CyAoB, CBA3aHHbIX C MPOAJIEHMEM CpOKa ero
3aK/IIo4eHnA. B 0COBEHHOCTH Cyapl HE MMENN HUKaKUX
NPUYKUH AN1A NPOAJIEHUA CPOKa HaKa3aHWsA, MOCKOJIbKY He
CYLLECTBOBA/IO Cye6GHOro onpesesieHns o0 ero apecTe B
nepuwog mexay 10 n 22 nioHa 2007 r. n emy He npeao-
CTaBNANOCh HUKAKON BO3MOXHOCTM JIMHHO NPUCYTCTBO-
BaTb Ha C/yLUAHWAX, CBA3AHHbIX C NPOAJEHUEM TIOPEM-
HOro CpoKa.

EBponeickui cya no npaBam YesoBeKa YCTaHOBUA B
AaHHOM cnyyae daKT HapyleHus 4. 1 (3agepraHue Ka-
no6uwmka mexgy 10 1 22 nioHa 2007 r.) n 3 cT. 5 (Mpaso
Ha cBO60AY U Ha JINYHYIO HEMPUKOCHOBEHHOCTb) HOHBEH-
unn. HomneHcauma coctaBuna 4 5000 eBpo. PelweHune
ABNAETCA KONErMasibHbIM.

Aeno MNMupysada npotus ApmeHnUun
(PewweHue oT 26.06.2012, geno Ne 33376/07)

Hanobuwmk, 1978 r. poxaeHua, ABNAETCA rparKaaHn-
HOM ApMeHUK 1 NporKmBaeT B EpeBaHe. B okTA6pe 2006 T.
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OH 6blN apecTtoBaH BBMAY NOAO03PEHUA B MOXULLEHNN He-
MoZaHa ¢ AparoueHHOCTAMM BO BpemsA HanageHuA. CpoK
3aKJ/Il04eHns 6bl1 HEOQHOKPATHO NpoaJieH 6e3 cyaebHo-
ro ornpefeneHus, B TOM YUC/Ee MPU HaXOXAEHUN B 3a-
KAoYeHun B nepuog mexagy 19.02 go 12.03.2007. beino
nposeaeHo 21 ny6anyHOE caylaHue, BO BpeMA KOTOPbIX
HanobLWMK HaXOAMNCA B eNesHom Knetke. Emy Takke
6blJ1I0 OTKa3aHo B XogaTancTee 06 0CBOOOKAEHNN B CAy-
Yyae ynnatbl 3asnora. B gekabpe 2007 r. 66110 OTO3BaHO
0BGBMHEHME M HanobLMKa 0CBOOOANIN N3 3aKJTHOYEHUA.
EBponeicKkuii cyn no npaBam 4esioBEKa YCTaHOBWI
B AaHHOM cny4ae daKT HapyweHua cT. 3 (3anpelleHne
MbITOK), a TaKKe 5 HapyweHuin 4. 1, 3 n 4 cT. 5 ([paso
Ha cBO6OAY W Ha JINYHYIO HENMPUKOCHOBEHHOCTb) HOHBEH-
umn. HomneHcauma 3a HemaTepuasibHbIM yuepb cocTa-
Buna 8 000 eBpo. PelweHne ABAAETCA KONErmaabHbIM.

Aeno NpuropAaHa npoTuB ApMmeHUU
(PewweHue ot 10.07.2012, geno Ne 3627/06:
HapyweHue 4. 1 cT. 6 HoHBeHuuH,
HeHapyuweHue 4. 1 cT. 5 HoHBeHuuu,
KomneHcaumsa: 2 500 eBpo; KosulervasabHoe
pelueHue)

Aeno LlonoxoBa npoTuB ApmeHuun
(PeweHune ot 31.07.2012, peno Ne 40358/05:
HapyweHue 4. 1 cT. 6 HoHBeHuUHU,
KomneHcauusa: 5 000 eBpo; KoanervanbHoe
pelweHue)

Aeno CepunaHa npotuB ApMEHUHU
(PeweHue ot 02.10.2012, geno Ne 22491/08)

Hanobwuk, 1967 r. poraeHus, ABAAETCA rpamgaHu-
HoMm JlnBaHa 1 npoxusaeT B EpeBaHe. OH 3aHWMaeT py-
KOBOAALLME AOHKHOCTU B HECKONbKKMX HINO, B TOM yncne
B ApmaHcKkom Kopnyce (Unity of Armenian Volunteers),
ABNAACb aKTMBHbIM KPUTMKOM apMAHCKUX BnacTen. B
fAeKabpe 2006 r. oH 6bl1 apecToBaH N0 OOBMHEHWUIO B
NpU3bIBE K HACU/IbCTBEHHOMY CBEPKEHMIO AENCTBYHIOLMX
BNnacTen BO BpeMs NyO/ANMYHOrO BbICTYM/IEHWA, @ TaKKe
Nno 06BUHEHUIO B HE3aKOHHOM HOLLEHWUU OFHECTPE/IbHOro
opyxuac 1998 r. B asrycte 2007 r. }anobLwpuKa ocygunm,
npeabaBMB eMy BTOpOe OO6BUHEHWE W NMPUrOBOPUB Ero K
NnoayTOparogM4HOMYy CPOKY AuleHMA cBobogbl. OH 06-
¥KanoBas KaKk camo 3aK/I0HEHNEe, TaK U NpoasieHMe CpoKa
3aKJII0YEHNA, B OCOBEHHOCTH, HAXOXAEHUE B 3aKJove-
HUK mexay 10 1 22 nioHAa 2007 r. 6e3 cyaebHoro onpeje-
JIEHUA, a TaKKe 0TKas B ero xenaHnm 06 0cBOBOXAEHUU
M3 3aKN4eHnA nog 3anor. Kpome aToro, KOMNETeHTHbIE
opraHbl npocaylwmnsanu B 2006 r. ero TenedoHHble 6ece-
bl B Te4eHue 6 mecALeB.

EBponeicKkuii cyn no npaBamM YesoBeKa YCTaHOBUA B
JaHHOM cnyyae darT HapyweHua 4. 1, 3 n 4 cT. 5 (MNpa-

BO Ha cBO6OAY U Ha JINYHYIO HEMPUKOCHOBEHHOCTL) HOH-
BeHL MK, a TaKKe cT. 8 KoHBeHumu (MpaBo Ha yBameHue
YaCTHOM N ceMeNHOM ¥n3Hu). HomneHcauma 3a HemaTe-
pvasbHbI ylwep6 coctasuaa 6 000 eBpo. PewweHue aBns-
€TCA KOJINErnasbHbIM.

Jeno AHTOHAHa NpoTUB ApMeHUn
(PeweHwne ot 02.10.2012, geno Ne 3946/05)

Hanobwumua, 1937 r. poraeHus, ABNAETCA rpamaaH-
KoM ApMeHuu 1 npoxmeaeT B EpeBaHe. Ee wanoba Ha-
npaefieHa NPOTMB PEeLUEHUI apMAHCKMX BJlIacTEN NO BO-
npocy npaBa COGCTBEHHOCTM Haxopsulelcs B EpeBaHe
KBapTMpbl. OHa NoJsib3oBanacb AaHHOW KBApTUPOW B CO-
BETCKOE BpeMs Ha npaBax Haima. 1993 r. B pamKax npw-
BaTU3auUMM OHa NoJjyyYnna KBapTUpy B COBCTBEHHOCTb.
B 1981 r. ®anobwuua 3apernctpypoBasia B KBapTuvpe
CBOK MNEMAHHULY (KOTOpas MO3Me CKOHYanacb) U ee
AByx geten. O6xKanoBaHO 6bl10 TpeboBaHWe MnaTtbl CO
CTOPOHbI apMAHCKWUX BAacTen A OTMEHbl perucTpaumm
OCTaBLUMXCA JoYeper NIeMAHHULN.

EBponeicKkuii cyn no npaBam YenoBeKa yCTaHOBUA B
JaHHOM cnyyae daKT HapyweHua cT. 1 lonoaHUTeIbHO-
ro npotoKkona Ne1 (3awmTta co6cTBeHHOCTHN) HOHBEHLMMN.
HomneHcaums 3a HemaTepuasbHbIA yLLep6 wanobwuue
coctasmna 3 000 eBpo. PelwleHne anseTcA Koanernab-
HbIM.

Oeno BupabaHa npotuB ApMeHUH
(PeweHue ot 02.10.2012, geno Ne 40094/05)

Hanobwmk, 1958 r. poxaeHua, UMeeT apMsHCKOe
rpaxaaHcTBo W npoxuBaeT B AepesHe LlaymaH. OH
ABNAETCA YNEHOM KPYMNHENLWENn Oonno3ULUMOHHOM apMsAH-
CKoM naptuu — HapogHoti MapTtun Apmenuun. [deno Ka-
caJiocb 06palleHMA C HaNOOLWMKOM Ha MOJMLENCKOM
yyacTKe nocse ero sagepxaHusa B anpene 2004 r. no
NOAO3PEHUIO B HOLIEHWW OFHECTPESIbHOrO OPYKWA BO
BpemA axkuuu onnosuuuu B EpeBaHe. Hanobwmk noa-
BEPrcA NbiTKaM BO BPEMA €ro npebdbiBaHMA B NOJMLEN-
CKOM yyacTKe ApTtawaTta. OH cTapanca sawumwarbcs, HO
nogseprca U3bueHno MeTalIM4eCcKMM NpegMeToM B na-
XOBOM 06/1aCTH f0 TeX Mop, NOKa He NOTEPAJT CO3HAHME.
Bcneacteme aToro emy AONMHblI 6blIM yaanuTb eBoe
AnYKo. B aBrycte 2004 r. 06BMHEHWE NPOTUB HaN0o6LWK-
Ka 6bl10 0TO3BaHO, MOCKO/IbKY OH UMeN NpobemMbl CO
340pOBbEM.

EBponeickuit cya no npaBam YesoBeKa YCTaHOBUA B
JaHHOM c/lyyae ABa aKTa HapyLlweHui: cT. 3 (3anpeLue-
HWe NbITOK — HEYeI0BEYECKOE U YHU3UTEIbHOe obpalle-
HWe) HoHBeHUuK, TakKe 4. 2 cT. 6 (MNpe3ymnuma HeBUHO-
BHOCTH), CT. 14 (3anpeLyeHne GUCKPMMMHALMKM) B CBA3U
co cT. 3 KoHBeHuuu. [laHHOE peLleHue ABSETCA NEPBbIM
peLleHneM, NPUHATbIM NPOTMB APMEHWWN NO OGBUHEHMIO
B HapyLlEeHWN HOPMbI O 3anpelieHnn nbiTok. Cya yaos-
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NeTBOpPUN TPeOOBAHME KaNo6LWMKa O BbiNaaTe emMy KOM-
neHcauum 3a HemaTepmasbHbIl yuiep6 B paamepe 25 000
€BpO M KOMMEHcauun Ha pacxoibl U 3aTpartbl B pasmepe
6 000 eBpo. PelleHue ABAAETCA KONErmaabHbIM.

Aeno JaHuenaHa v apyrux npotus ApmeHuUun
(PeweHue ot 09.10.2012, geno Ne 25825/05)
7]

Aeno TyHyAHa u Apyrux npotus ApmeHum
(PeweHune ot 09.10.2012, peno Ne 22812/05)

MporumBaowme B EpeBaHe gBe apMAHCKME CEMbM 06-
patuancb B EBponeicKkuii cya no npasamM 4yenoBeKa Mo
daKTy oTYyHKAeHMA HaxopAuerocA B EpeBaHe vx goma
(kBapTUpbl). OTHYHKAESHWUA CAYHAT LEeAN OCYLLEeCTBeHNA
60/1bLUMX NPOEKTOB MO NaaHuposKe. HanobwumKku ocna-
pvBann HapyLleHWe npas COGCTBEHHOCTY.

EBponeicKuii cyg no npasam YenoBeKa yCTaHOBWI B
JaHHOM cnyyvae daKT HapyweHusa cT. 1 JonoaHutens-
Horo npoTtokona Nel (3awuTa co6¢cTBEHHOCTM) HOHBEH-
Lmu.

Aeno XayatpaHa u gpyrux npotuB ApmeHum
(PewweHue ot 27.11.2012, geno Ne 23978/06)

B obwen cnomHocT 19 HanobLMKOB ABAAKTCA
rpaxgaHamm ApmeHunn u Ceugetenamm Merosbl. Ha oc-
HOBaHWW BCTynuBLLero B uionie 2004 r. B cuay 3akoHa Ap-
MEHMM 06 aNlbTEPHATUBHOM CNyK6€e MM OblI10 paspeLLeHo
NPOXOXAEHNE anbTEePHATUBHOW TParAaHCKOW CIYyHObI
(BMECTO 06A3aTe/IbHOM BOEHHOM Cy6bl). Hanobwmkm
paboTanu BNOCNeACTBMU B rOCYAapCTBEHHbIX U YACTHbIX
K/IMHWKaX, anTtekax u T.4. B mae/mioHe 2005 r. oHK yBe-
AOMUAN PYKOBOACTBO KJ/IMHWK, YTO OHW HE B COCTOSHUM
[06POCOBECTHO OCYLLECTBAATb BO3JIOMEHHbIE HA HUX
06A3aTeNbCTBa, NOCKOJIbKY MX anbTepHaTUBHAaA Ciyrba
npoxoguna nof CTpornM (arTU4ECKUM BOEHHbBIM KOH-
Tponem. HanobLmnKM NOKUHYIM CBOU paboyne MecTa,
nocne 4ero 6ol apecToBaHbl HA HECKOJIbKO MeCALEB U
NPOTUB HUX BblIM BO3OYHKAEHbI YyroNoBHbIE Aena. B atom
KOHTEKCTE OHM aJIoBa/MCb Ha HapylweHue 4. 1 cT. 5
(MpaBo Ha cBOGOAY WM Ha JIMYHYHO HEMPUKOCHOBEHHOCTb)
KoHBeHumn.

EBponeicKkuii cyn no npaBam 4esioBEKa YCTaHOBWI
B JaHHOM cnyyae daKT HapyleHua 4. 1 (3aKoHHOe co-
JAepaHue U 3aKJIlYeHne nog cTpaxy) u 4. 5 (Mpaso Ha
KomneHcauuo) cT. 5 (MpaBo Ha cBO6OAY WM Ha JINYHYIO
HenpuKocHoBeHHOCTb) HoHBeHumn. HomneHcaumnsa 3a
HemaTepuasibHbIM yuepb coctasuna no 6 000 eBpo Ha
Karaoro xanobwuka, a Take 10 000 eBpo Ha AONONHK-
TeslbHble pacxofpl W 3aTpaTbl. PelleHne aBnaeTcA Kon-
nernancHbIM.

2. EBpoOnencKuin cya no npasam 4esoBeKa yCTaHOBUI
B nepmog ¢ 01.01.2012 go 31.12.2012 B 06LEN CNOKHO-
¢t 11 aKTOB HapyLleHWs CO CTOPOHbI asepbargKaH-

CKux BnacTten. Mo Tpem genam wanoba Gbina npusHaHa
HegonycTumow (dena Ne 37129/08, 8019/08 1 16017/07).
JanbHenwmne 6 pgen 6biiM M3bATbl M3 PeecTtpa (Jena
Ne32066/07, 5588/04, 18703/08, 35509/08, 30944/09 n
51326/07).

B ynoMAHyTbIX CyaebHbIX peLueHNsX YCTaHOBEHbI, B
OCHOBHOM, HapyleHusa cT. 3 (3anpelueHne nbiTok) HoH-
BEHUMM, a TaKe cT. 3 lonoaHuTeIbHOro npoToKona Ne1
(MpaBo Ha cBO6OAHLIE BbIGOPDI).

Oeno Xapxunu npotuB AsepbanpaHa
(PeweHue ot 10.01.2012, aeno Ne 6984/06)
7]

Aeno MammapgoBa npoTus Asep6angaHa
(PeweHune ot 10.01.2012, geno Ne 4641/06)
7]

Aeno Hepumnun v gpyrux npotms
A3zepb6ainpkaHa
(PeweHue ot 10.01.2012, gpeno Ne 18475/06,
22444/06)

YeTBeEpO KanobLMKOB ABAAIOTCA MNPOMUBAIOLWMMU
B BaKy rpampgaHammn AsepbarigaHa. OHM ABnAwTCA
M3BECTHbIMW MOJUTUKAMU M3 OMMO3ULMOHHOM NapTUM
«A3agnbir», BbICTABMBLUMMW CBOW KaHAMAaTypbl Ha
napnameHTCKUX Bblibopax B Hosaope 2005 r. OHM o6a-
noBanv ynpasgHeHue pesy/bTaToOB MPOLLeAWnX Ha UX
n36UpaTebHOM y4yacTKe BbIOGOPOB, B KOTOPbIX, MO WX
MHEHUIO, OHM OAepanu yoegutenbHyto nobeay. Kpove
9TOro, }anobLWnKM 3aABNAIN O NOTEPE CBOMX MaHAATOB
B Munnm Mepnvce BBUAY UX NPUHALNEKHOCTH K OMMNO-
3ULUMN.

EBponeickuii cya no npaBam 4esoBeKa yCTaHOBUA B
JaHHOM cniyyae daKT HapyleHua cT. 3 [lononHuTeIbHo-
ro npotokona Nel (MpaBo Ha cBOGOAHbIE BbIGOPLI) KOH-
BeHuMK. H{anobwuKn noay4ymMnun KomneHcaumo ot 7 500
80 20 000 eBpo. PeweHune aBnseTca KoanernaabHbIM.

Oeno A6unsa npotuB AsepbaiigaHa
(PewweHue ot 21.02.2012, geno Ne 16511/06)

Hanobwuk, 1952 r. poxaeHuaA, ABNAETCA rpamaaHu-
HoMm A3epbanaraHa v npoxunsaeT B baky. OH BbicTaBnANn
CBOI KaHaMaaTypy B Hosa6pe 2005 r. Ha nap/laMeHTCKUX
Bblibopax AzepbanpaHa. B oktabpe 2005 r. anobwmK
Obla1 BbIYEPKHYT pelleHnem AnesuIALMOHHOrO cyja u3
CMWCKa KaHauaaToB BBUAY TOrO, YTO AKOGLI OH Npeana-
ran AeHbrn 3a noayvyeHue rosocos nsbmuparenen. OcHo-
BblBAACb Ha MNAacCUBHOM M36UpaTeNbHOM npaBe, OH Obl
NPOnN3B0OJIbHO BbIHEPKHYT U3 CNMUCHKa KaHAUAAaTOB.

EBponelickuii cya no npaBam YesloBEKa YCTaHOBWA B
AaHHOM cnyyae aKT HapyweHua cT. 3 JonosHUTENbHO-
ro npotokona Ne1 (MpaBo Ha cBo6oAHbIE BbIGOPbI) HOH-
BeHLMHK, 0673aB AsepbangHaH K BbiniaTe HalobLmKy
KoMrneHcauuu B pa3mepe 7 500 eBpo. PelieHne ABnAeT-
CA KonnervabHbIM.
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Oeno XaHxycenHa AnveBa NpoTuB
AsepbainpaHa
(PeweHue ot 21.02.2012, geno Ne 19554/06)

Hanobwuk, 1958 r. pomaeHua, ABNAETCA rpampaa-
HMHOM AsepbangaHa u npoxusaeT B baky. Ha napna-
MEHTCKMX Bblbopax B HosA6pe 2005 r. OH BbICTaB/sN CBOKO
KaHaMaaTypy Ha OgHOM nsbupaTenbHoM yyacTre. 1o Tpe-
60BaHUI0 U30BUpPaTENbHON KOMWMCCUM OH Obl1 COrnacHo
CyAe6HOMY PELLEHUIO BbIYEPKHYT M3 CMIMCKA KaHAMAATOB,
TaK KaK OGBUHANCA B TOM, YTO XOTEN «MOAKYMNUTL» rosoca
nsbuparenen. HanobwmK nocumtan 06BnHEHUA chabpu-
KOBaHHbIMU, & €ro U3bATUE U3 CNIUCKA NPOMU3BOJIbHBIM. OH
TaK¥Ke 3afABWI, YTO TOJIbKO B AE€Hb CyAEGHOro CayLiaHus
6bl1 yBEAOMJIEH O TPE6OBaHWUN N36UPATE/IbHOM KOMUCCUM.

EBponeicKkuit cyn nNo npaBam YesioBeKa YCTaHOBWA B
JaHHOM cnyd4ae ¢aKkT HapyleHWsa nacCUMBHOro u3bupa-
TenbHOro npasa no cT1. 3 lonoaHuTeibHOro npoTtoKosia Nei
(MpaBo Ha cBoGOAHbIE BbIGOPLI) HOHBEHLMK, 06A3aB A3ep-
GarigyaH K Bbinaarte HalobLwuKy KOMMNeHcaLmm B pasvepe
7 500 eBpo. PelleHne AaBnaeTca KonnernanbHbIM.

Jeno Atakuwm npotusB AsepbanpaHa
(PewweHue ot 28.02.2012, geno Ne 18469/06)

Hanobwuk, 1959 r. pompaeHus, ABNAETCA rpamaa-
HWHOM A3sepbarigraHa n npoxusaet B baky. Ha napna-
MEHTCKMX Bblbopax B HOs6pe 2005 r. OH BbICTaB/s1 CBOO
KaHaMAAaTypy B KA4eCcTBe He3aBUCUMOro KaHaugpara. O6-
BMHEHHbIN B MOAKYMNe nsbupaTesiel, B OCKOPGIEHUMN CBO-
WX NOJIMTUYECKUX MPOTUBHUKOB, B BOCMPENATCTBOBAHWUM
WX BCTPEY, OH Obl/1 BbIMEPKHYT U3 CNIMCKA KaHAWAATOB Ha
napnameHTCKMX Bblbopax.

EBponelickuin cyd no npaBaM YenoBeKa YCTaHOBWA B
JaHHOM cnydae dakT HapyLlleHUA MacCUMBHOro wn3bupa-
TenbHOro npasa no cT1. 3 lonoaHuTeibHoro npoTtoKosia Nei
(MpaBo Ha cBobogHbIe BbIGopbl) HOHBEHLMN, 06a3aB Asep-
GanaraH K Bbinjare XanobLmKy KoMneHcauum B pasmepe
7 500 eBpo. PelueHne ABAAETCA KONErnaabHbIM.

Jeno NawaeBa npoTuB A3ep6angxaHa
(PeweHune ot 28.02.2012, peno Ne 36084/06:
JBa HapyweHuA 4. 1 cT. 6 (lpaBo Ha
cnpaBep/iMBoe cyaebHoe pa3buparenbCcTBoO);
HomneHcauua: 4 800 eBpo; KonnervaabHoe
peweHue)

Jeno PusBaHoBa npoTuB A3sep6aipaHa
(PeweHue ot 17.04.2012, geno Ne 31805/06)

Hanobwuk, 1966 r. powaeHus., ABAAETCA rpamaa-
HWUHOM A3epbanaraHa u, paboTas HypHaMc4ToM, Npo-
wuBaeT B [epmaHun. B HoAbGpe 2005 r. oH 6bln U3BUT
NO/IMLENCKUM PE3UHOBOW AYOWHKOW BO BPEMSA MPOXO-
AAwen B baky akumu npoTtecTta npyv UCMOJHEHUN CBOMX

JONMKHOCTHBIX 06A3aHHOCTEN. Kpome aToro, anoblmK
o6anosan camy hopmy CAeACTBUA NOJULMEN AAHHOMO
cnyyas, HasbiBas ee HeaPHEKTUBHOMN.

EBponeicKuii cyn no npaBamM YesoBeKa YCTaHOBUA B
JaHHOM cny4vae daKT HapyweHua cT. 13 (Mpaso Ha ad-
dekTMBHOE cnepcTteme) HoHBeHuuK, 065a3aB Asepbans-
}aH K BbiniaTe HanoblMKy KOMMNeHcauun B pasmepe
4 500 eBpo. PelleHne aBnaeTcA KoanernaabHbIM.

Aeno 3ynbdanu N'yceitHoBa NnpoTuB
AsepbanpgaHa
(PeweHue ot 26.06.2012, peno Ne 56547/10:
HapyuweHua 4. 1 cT. 6 (MpaBo Ha cnpaBegMBoe
cype6Hoe pa3buparenbcTBo) U Y. 1 cT. 1
AononHutenbHoro npotoxkosa Nei (3awmTa
co6¢cTBeHHOCTU) KoHBEHLuu;
KoJlJiernasibHoe pelueHue)

Oeno Hapg:kadnu npotus AsepbaiigaHa
(PeweHune ot 02.10.2012, geno Ne 2594/07):

Hanobwuk, 1967 r. poraeHus, ABAAETCA rpagaHu-
Hom A3sepbarigiaHa v npoxueaeT B baky. OH ABnseT-
CA HYpHa/JIMCTOM W FNaBHbIM PeAaKTOPOM rasetbl «Boz
Qurd». 10 okTA6pPA 2005 I'. OH XOTEN OCBETUTL HECAHKLMU-
OHUPOBAHHbIA MWUTUHI, OPraHM30BaHHbIA HECKOIbKUMMU
ONMNO3ULMOHHBLIMK NapTnsamMn B baky. Bo BpemA pasroHa
MWUTUHra }anobLmK oKasanca HanpAMyLo nepes noavum-
en. OH CcoOOLMT NOSULMK, HTO ABASAETCA KYPHaIMCTOM,
W NOMpoCKN He HanagaTb Ha Hero. [ocne aToro xKanob-
WKWK NONy4nn yaapbl pe3svHOBOM AYOGUHKOM MO rosioBe
n notepAn cosHaHune. OH NONyYnn COTPACEHNE MO3ra U
3aKpbITyt0 TpaBmy («closed cranio-cerebral trauma»). B
3TOM OH 06BWMHWA MHOMMX noavyenckux OMOHa. OgHo-
BPEMEHHO C 3TWMM, WX MPUYACTHOCTb K COBEPLUEHHOMY
6blna NpuM3HaHa HegoKasaHHoW, U 9 mapTa 2006 r. npo-
KypaTypor OblI0 MPUOCTAHOB/EHO MpPeABapUTESIbHOE
CNeAcTBUe A0 ONo3HaHMA ucnonHutenen. ObxanoBaHue
HWKAKOro pesy/sibTaTa He NPUHECNO.

EBponerickuii cya no npasam YesioBEKa YCTaHOBWA B
[JaHHOM c/nyvyae HeOfHOKpaTHoe HapyweHue cT. 3 (3a-
npeLweHne MbITOK — YHU3UTENbHOE U HeYyesloBevyecKoe
obpauieHre) HoneeHumn 1 cT. 10 (CBO60OAA BbipameHUs
MHeHuWs), 06A3aB AsepbangiKaH K BbinsiaTe HanobLmKy
KOMMNeHcalunn 3a HemaTepuanbHbIn yuiep6 B pasmepe 10
000 eBpo 1 3 000 3a AONOJHUTENBHBIE pacXobl U 3aTpa-
Tbl. PelleHune ABnAeTCA KoermaibHbIM.

Jeno Acap6ennu v gpyrux npoTus
A3zepb6ainpaHa
(PeweHune ot 11.12.2012, gena N23653/05,
14729/05, 20908/05,
26242/05, 36083/05 1 16519/06)

11 }anobwmKos, HaumMHaa ¢ 1952 no 1984 rr. poxae-
HWA, ABNAIOTCA rpaxpaHammn AsepbargaHa M npo-
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#uBaT B baky, Cymraute u Nabane. Beuay yyactusa B
HeCaHKLMOHMPOBAHHOM aKLMKn NpoTecTa Ha hoHe npesu-
AEHTCKUMX BblbopoB 16 oKTAGPA 2003 r. OHM BblIM ape-
CTOBaHbl U MOABEPI/IUCb YrOJIOBHOMY MpPEeCNeA0BaHUIo.
HanpsaxeHne Ha MUTUHIe BO3POCO, YTO NPUBESIO K Ha-
CWABLCTBEHHOMY NPOTUBOCTOAHUIO MEXAY OMNMO3ULMOH-
HbIMM CUIaMK M BaCTUTENaIMM nopsaaka. Hanoblwmku
CYMTaIM BO MHOMMX acrnektax HecnpaBea/iMBbiIMK BO3-
6y AEeHHbIe NPOTUB HMX YronoBHble aena. OguH n3 xa-
nobwwmkKos, r-H Mammagos, cetoBas, YTO OH U3-3a y4va-
CTUA B aKUUW NpoTecTa NoABeprca NpecnefoBaHuio no
YroJIOBHOMY U aAMUHUCTPATUBHOMY Aenam.

EBponeicKuii cya nNo npaBamM YenoBeKa yCTaHOBUA B
JaHHOM cniydae HapyweHue 4. 1 ¢T. 6 (MpasBo Ha cnpa-
BEA/IMBOE CyAeOHOe pa3bupaTenbCTBO) B CBA3U C 4. 3
0, B U r cT. 6 KoHBEHUMK, a OTHOCUTENBHO r-Ha Mamma-
goBsa u cT. 4 [lononHuTtenbHoro npotokona Ne7 (Mpaso
He ObITb CyAWMbIM WM HaKasaHHbIM [BamApbl), 06A3aB
AsepbaraxaH K BbiniaTe }anoblmnKaMm KoMneHcaumm B
pasmepe oT 10 000 eBpo o 12 000. PeleHue anaeTca
KonnernanbHbiM.

3.3anepnoac01.01.2012 5o 31.12.2012 EBponemcKui
Cyf, Mo NpaBaM Ye/10BEKa YCTaHOBW/1 B OOLLEN C/TOHOCTU
B AEBATU cnyyaax GakTbl HapyLUEHUA MOIOKeEHWUA KoH-
BEHLIMM CO CTOPOHbI MPY3UHCKKX BacTen. B BocbMu chy-
yasx cyf cyen ¥anobbl HegonycTUmbiMK (40969/06 m ap.,
4484/07, 46055/06, 53073/07, 17092/07 u.a., 47974/07,
44303/05 n 22026/10 v gp.), a B TpyHaguaTn cayyaax
n3ban gena n3 Peectpa (51767/09, 3486/06, 55486/10,
44984/07, 22325/10, 73250/10, 10076/10, 8708/07,
17491/09, 42270/10, 10547/06, 4276/06 n 25391/08).

B ynomAHYTbIX cygebHbIX pelleHUax YCTaHOBAEHbI, B
OCHOBHOM, HapyweHua 4. 1, 2 n 3 cT1. 5 (Mpaso Ha cBo-
604y M Ha NINYHYI0 HENPUKOCHOBEHHOCTb), 4. 1 1 3 CT. 6
(MpaBo Ha cnpaBep/MBoOe cyaebHoe pa3dupaTenbCTBo),
cT. 3 (3anpeLyeHne NbITOK).

Aeno berkaypu npoTtus Npy3suun
(PeweHune ot 10.04.2012, peno Ne 14102/02:
Be3 NpUHATUA peLleHna No 3710ynoTpebaeHuo
npaBoOM Ha MHAUBUAYaNbHYIO Kanoby («abuse
of the right of petition»)

Mo u. 3 cT. 35 KoHBEHLUN)

Jeno YvumnHapse npoTtus Npysuun
(PeweHune ot 29.05.2012, peno Ne 18156/05)

Hanobwuk, 1952 r. poraeHus, ABAAETCA rpamgaHu-
Hom Poccun n npoxunsaeTt B benropoge. Ero Tpe6osaHme
3aK/104anochb B OTMEHE BCTYMUBLUErO B 3aKOHHYIO CUY,
MCMNOJIHAEMOro, MPUHATOrO B €ero nonb3y cyaebHoro
peLlEeHUA, COrnacHO KOTOPOMY Oblia Npu3HaHa Heaen-
CTBUTENIbHOW MPUHYAUTENbHAA Npojaa Haxoaswenca
B baTtymu HeagBMKMMOCTH, a TaK¥e B BO30GHOB/IEHWM
rpaxgaHcKoro gena.

EBponeickuii cya no npaBam 4enoBeKa yCTaHOBUA B
JaHHOM cnyyae daKkT HapyweHus 4.1 ¢T. 6 KoHBeHuun
(MpaBo Ha cnpaBeaMBoOe cypebHoe pa3dbupaTenbCTBo),
a Takwe cT. 1 JononHutenbHoro npotokona Nel (3awm-
Ta cobcTBeHHOCTH) KoHBeHUumn. [1nsa ypaBHEHUA NpUYK-
HEHHOro KasobLWKUKY MaTepuanbHOro Bpega cyfh cyen
Heo6X04NMbIM BOCCTaHOB/IEHME 3a HUM NpaBa COH6CTBEH-
HOCTW Ha HEABWHMMOCTb WKW BbINAATy €My pasyMHOM
KOMMeHcaumn. B KavecTBe HemartepuanbHOro yuiepba
cyp, 06asan pysuio K Bbinaate xanobwmky 5 000 espo.
PelueHune ABnAeTCA KonnermaabHbIM.

Aeno fapmnanmn n Mava6enu npotus MNpy3sum
(PeweHune ot 12.06.2012, geno Ne 8252/08):
HapyweHua 4. 1 cT. 6 (MpaBo Ha cnpaBep/iMBoe
cyaebHoe pa3buparenbctBo) HoHBeHLUH
BBUAY HEMCNOJIHEHUA CYAEOHbIX peLleHun;
KoJ/iernasibHoe pelueHue

Aeno XoHAKUHOM npoTtuB MNpy3um
(PeweHune ot 19.06.2012, peno Ne 17767/08)

Hanobwumua, 1926 r. poaeHua, ABNAETCA rparxaaH-
KoM py3uu 1 npoxusaeT B Tomamcu. [Jo Bbixoaa Ha NeH-
cuio B 2000 r. oHa 6blna cygber BepxosHoro cyga Mpy-
3un. Ha ocHoBaHuu 3akoHa o BepxoBHom cyge pyaun
OHa MMena nNpaBo Ha NONYyYEeHWE eEMECAYHOW MOMM3-
HeHHOW neHcuu B pasmepe 1 073 napu. MNeHcuna opuer-
TUpoBanacb Ha MOC/EAHIO 3apnaarty W JomKHa bblia
ObITb MPUCMOCOB/IEHA B 3aBUCMMOCTU OT M3MEHEHUN B
Aoxopax aencTsytowmx cygen. B cuny 3akoHa o nonpas-
Kax U JonojiHeHWsax B 3aKoHe oT 16 mapta 2001 r. u3
3aKoHa 6bli1a n3bATa OroBOpKa 0 HOBOM npucnocobe-
HWW NeHcun. HoBble NoONpaBKX M AOMNOAHEHUA BOLLAWU B
3aKOoH TaKe 23.12.2005 r. 3aKOH MMen 06paTHYIo cuiy,
BCneacTene 4Hero cygbu Ha neHCcun nonyvynan KomneH-
caumio BBUAY YXYALWEHUA UX JOXOAOB B OAHOPA30BOM
Buae B pasmepe 1 200 napu. Hanobwmua covna Hapy-
LWEeHHbIMM NpaBa CO6CTBEHHOCTM 3aKOHOM O MonpaBKax
W [,ONOSHEHUAX. PelueHnaMM oT oKTABPA 1 aexabpsa 2007
r. BepxoBHbI cya 'py3un cyen HeaonyCTUMbIM U HEO60-
CHOBaHHbIM UCK. MMetoLime o0bpaTHyLo Cuy NONpaBKu B
TpeboBaHmAX neHcuin Kacatotca 850 auy B Ny6aMYHOM
cnyx6be. B nponssogcTtee EBponerickoro cyga no npa-
Bam 4yenoBeKa ele 30 NOA06HbIX MHAMBUAYA/IbHBIX HKa-
n06. JaHHoe pelueHue ABNAETCA NepBbiM N0 AaHHOMY
npaBoBOMY BOMpOocCY.

EBponeicKuii cya no npaBam YenoBeKa He YCTaHOBMUA
B A@HHOM cny4ae daKT HapyweHusa 4.1 ¢T. 6 HoHBeHLuK
(MpaBo Ha cnpaBeaMBoOe cyaebHoe pa3dbupaTenbCTBo),
a TaKkie c1. 1 dononHuTtensHoro npotokona Nel (3a-
wmTta cobcTBeHHocTH) HoHBeHuun. Cya nocumtan, 4to
cT. 1 JononHuteneHoro npotokona Ne1 KoHBeHumn He
MOMXET peryampoBaTtb BONPOC Npuaadn obpaTtHOM CUAbl
orpaHuv4yeHnsaM B Ny6MYHbIX pacxogax. Beuay wnpokom
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OMCKPELMU Cyf, He OBHapYXWA No JaHHOMY aeny daxTa
HECopasMepHOCTH OCYLLECTBNIAEMbIX Mep. PelueHune sB-
NIAETCA KOMIETNaJIbHBIM.

Jeno HKaka6ap3e u ppyrux npotus Fpysum
(PeweHue ot 02.10.2012, peno Ne 1484/07)

MNATb *KanobuwMKoB, ABAAWMXCA rpaxgaHamu [py-
31K, npoxmsaloT B Touamcn. OHM ABNAIOTCA YaeHaMmu
HIMO - «MHcTUTyTa paBHonpasusa». 29 noHA 2006 r. oHu
NpUHUMa/IM yyacTMe B aKuuMu NpoTecTa C Lenblo nog-
JEPHKM [OBYX COOGCTBEHHMKOB OJHOM TE/IEKOMMNaHuu,
KOTOPbIM B TOT AeHb 6blin npeabABAeHbl 0OO6BUHEHUA.
Hanobwukn 6binn 3agepraHbl, a BNOC/NEACTBUMM ape-
CTOBaHbI. PY3UHCKUI Cy[, CHEN UX apeCT NPaBOMEPHbIM.

EBponeicKkuit cya no npaBaM YenoBeKa yCTaHOBUA B
JaHHOM cnyyae daKT HapyweHua Y. 1 cT. 5 ([paBo Ha
€cB060AY M Ha NINYHYIO HEMPUKOCHOBEHHOCTB), Y. 1 CT. 6
(MpaBo Ha cnpaBen/MBoOE CyaebHOe pas3bupaTesibCTBO)
B cBA3K C 4. 3b cT. 6 ([MpaBo Ha focTaTO4HOE Bpems 1
BO3MOXHOCTU A1l MOATOTOBKW CBOEN 3aluThbl) U CT. 11
(CBoboga cobpaHui U o6beguHeHnn), cT. 2 JononHu-
TenbHoro npotokosna Ne7 (MpaBo Ha ob6xanoBaHMe BO
BTOPOW MHCTaHLMKM NPUrOBOPOB MO YrO/I0BHbIM Aenam)
HonBeHumn. Cyp ob6asan pyauio K BbinaaTe Karwaomy
HanobwmKy no 6 000 eBpo. PeweHne aBnaeTca Konne-
rMasibHbIM.

Oeno Muknawsunv npotus Npysuun
(PewweHue ot 09.10.2012, geno Ne 18996/06)

Hanobwuk, 1984 r. poxaeHusn, ABAAIOWMIACA rparxaa-
HWHOM [py3uun, npoxmsaeT B Tounucu. OH 6bin 3aaep-
aH 29 okTA6pa 2005 r. nosMuMen Ha yauue BO Bpems
aKLUuM nNpoTecTa W NPUroBOpPEH 3a OKa3aHWe COMpoTUB-
JIEHUA K NONYTOParoAnyYHOMY JMLLEHMIO CBOGOAbI. OH 3a-
ABNAN, YTO NOABEPrasICA HEYENOBEYECKOMY 06paLLeHuIo
B TIOPbME U B MOJIMLEMNCKOM y4YacTKe, Nojy4nB HEOAHO-
KpaTHO ccafuHbl U coTpAceHne mosra. Kpome aToro, oH
}anosasiCa Ha TO, YTO AaHHble GaKTbl OblIM HEJOCTATOY-
HO UCC/ief0BaHbI.

EBponeicKkuii cyn no npaBam 4esioBeKa YCTaHOBWI
B JaHHOM cnyvae Tpu daKTa HapyweHui cT. 3 (3anpe-
LLeHWe MNbITOK — HeYeN0BEYECKOE U YHU3UTENbHOE 06-
paweHue) HoHseHumn. Cya yaoBneTsopun TpeboBaHune
}anobLimKa o Bbinaate eMy KOMNeHcaLumn 3a HemaTepu-
anbHbIM ywep6 B pasmepe 12 000 eBpo. PelueHre aBns-
€TCA KONEernanbHbIM.

Oeno Nonowswunu npotus Npysuu
(PeweHue ot 20.11.2012, aeno Ne 45566/08:
He o6Hapy#eHOo ¢aKkTOB HapyLeHuUd CT. 3 —

He4yesIoBEe4EeCKOE U YHU3UTE/IbHOE obpalyeHue
HoHBeHUUKU; KonnervasbHoOE pelleHune)

Aeno Oxannawsunu npotus Npysum
(PeweHue ot 27.11.2012, peno Ne 35887/05)

HanobwukK, 1962 r. poraeHus, ABNAIOWMNCA rpam-
AaHvHom [pysun, npoxmeaeT B Tounvcu. B mae 2004 r.
NPOTUB Hero 6bI10 HaYaTo NpejBapuTesibHoe CleacTBUe
Mo OBBUHEHWIO B HE3AKOHHOM Ha/IMYMKU HE3HAYUTESb-
HOM [,03bl repouHa. B mae 2005 r. no geny 6b11 BbIHECEH
onpasaaTtenbHbii npurosop. Bece 910 BpemA HanoblmK
Haxogunca B NpefBapuTe/IbHOM 3aK/IH4eHUU, CPOK KO-
TOPOro MOCTOSIHHO MPOAJIEBA/ICA COMIACHO CYyAEeMCKOMY
onpegeneHuio. B mae 2005 r. npoTMB HEro Ha4yaaockb BTO-
poe npeasBapuTesibHOE CNeAcTBue, B pe3y/bTaTe KOTO-
poro OH BBMAY HE3AKOHHOro NPUOBPETEHUA U XPaHEHUA
60/1bLIOro Ko/iIM4ecTsa repomHa 6bi1 nNpuroBopeH K 15
rogam JmweHns ceoboabl. Kpome aToro, #anobwmK 06-
anosas HENPMBbLIYHYIO NPOAONKUTENLHOCTL NPpeaBapu-
TENbHOrO 3aKJIYEHNSA U YC/TIOBUA CaMOro 3aK/Il0HEeHNA.

EBponeickuit cya no npaBamM YesoBeEKa YCTaHOBUA B
[AaHHOM c/ly4ae OTHOCUTESIbHO HEMPUBbLIYHOWM NPOLOIIHKM-
TeJIbHOCTU MpeaBapuUTesIbHOro 3akitodeHnsa ¢ maa 2004
r. no mav 2005 r. daKT HapylweHusa 4. 3 cT. 5 (MpaBo Ha
€cBOGOAY M Ha JINYHYKO HEMNPUKOCHOBEHHOCTb) HoOHBEH-
unn. HomneHcauma coctasuna 600 espo. PeweHue fAB-
naeTcA KonnernanbHbIM.

Aeno Upaknua MuHaaase npotus Mpy3um
(PeweHue ot 11.12.2012, geno Ne 17012/09)

Hanobwumk, 1955 r. poxAeHUA, ABNAETCA rpamaaHu-
HoMm Mpy3un. OH 6bin 3agepaH B mapTte 2007 1., a B Ae-
Kabpe 2007 r. npuroBopeH K 12 rogam AnweHnsa cBoooabl
3a NPUOBPETEHME U HAJIMYME FEPOMHA.

EBponeickui cya no npaBam 4YenoBeKa yCTaHOBWJI
B A@HHOM ciyyae (aKT HapyweHus cT. 3 (3anpelyeHue
MbITOK — HEYE/IOBEYECKOE U YHU3UTE/IbHOE obpalleHue)
HoHBeHLMK, MOCKOJIbKY Hano6LlmKy He OKa3sblBasiacb
B TIOpbMe MepuuMHcKasa nomouwb. Cyn yAoBneTBOpWA
TpeboBaHWe KanoblmKa O BbinJjaTte eMy KOMNeHcauum
B pasmepe 5 000 eBpo. PeweHune aBnaeTcaA Konnernasib-
HbIM.

Jeno baiicyeBa n AH30poBa npoTus Fpy3suun
(PeweHue ot 18.12.2012, geno Ne 39804/04)

Hanobwukmn, cootBeTcTBEHHO 1979 1 1980 rT. porae-
HWA, ABNAIOTCA rparmaaHamu Poccuiickon ®epepaunm,
KOTOpble BBUAY MX YEYEHCKOro MPOUCXOMAEHUA HaLU
cBoe yberuue B ToUANCH, Noay4MB cTaTyCc HereHueB.
Bo Bpems cnevuonepaumm noavumm oHW 6binn 3agepa-
Hbl M B TEYEHME TPEX YACOB HAXOAUNCH B NOJULENCKOM
yy4acTKe 7 gexabpa 2002 r. ¢ Lenbio yCTaHOBAEHUA INY-
HbIX AAHHbIX POCCUMCKUX rparaaH Ye4YeHCKOro npomc-
XOMAEHMSA.



Hop6epT BapHcaopdd

HOHOXK 4/2013

111

EBponeicKkuii cyn no npasaMm YenoBeKa yCTaHOBUA B
JaHHOM cniyyae dakT HapyweHusa 4. 1 1 2 cT. 5 (Mpaeo
Ha cBO604Y M Ha JINYHYIO HENMPUKOCHOBEHHOCTb) HOHBEH-
umn. Kaxapin anobwmK noay4ymMn KomneHcaumo no 500
eBpo. PelleHure aBnaeTca KonermaibHbIM.

Oeno Asanuwsunu npotus Npysuu
(PeweHue ot 18.12.2012, geno Ne 19634/07)

Hanobwuk, 1984 r. poxpeHus, NporKmeaeT B [ BULWITH-
6u. OH 6bln 3agepaH B Aekabpe 2005 r. 3a oKasaHue
COMPOTMB/IEHUA COTPYAHMKAM UCNOJTHUTESIBHOM CNYKObI,
a BrnocneacTeumn ocyraeH. OH 3aaABnAN, YTO NoaBepreA
HaCW/IMI0 CO CTOPOHbI Tpex noauuenckmx. Hanobumka
BbIHY¥AaNW AaTb «NpU3HaTe/IbHOEe NoKasaHue» O Hana-
AeHnn Ha BoguTensa Takcu. OH anosasce, YTO AaHHbIN
WMHLUMAEHT Ha NOJIMLEMCKOM y4acTKe Obl He3PhEKTUBHO
paccnefoBaH.

EBponeicKkuii cyp no npaeBam 4esioBeKa YCTaHOBMA
B A@HHOM cny4ae (aKT HapyweHusa cT. 3 (3anpelyeHne
MbITOK — HEYE/I0BEYECKOE N YHU3UTENbHOE ObpaLleHne)
HoHBeHUMH, NOCKOJIbKY HanoblMKy He OKasbiBanach B
TIOpbMe MeauuuHCcKana nomows. Cya yaoBneTBOpua Tpe-
60BaHWe HanoblnKa O BbiNsaTe eMy KOMMEHcaumm 3a
HaHeCeHHbIM eMy HemaTepuasibHbIv yLiep6 B pasmepe 12
000 eBpo. PelweHne AaBaseTcA KOANErMabHbIM.

Jeno Oxenapse npotus py3um
(PewweHune ot 18.12.2012, peno Ne 1871/08:
HapyweHusa ct. 3 (HeuenoBeyeckoe u
YHU3UTEeNbHoe obpalieHne) HoHBeHL MU BBUAY
HeAO0CTaTOYHOro OKa3aHUA MeAULLMHCKOMN
NOMOLLY B TIOPbMe OTHOCUTEJIbHO JIe4eHUA
renartuTta («inadequate medical treatment»);
KomneHcauua: 5 000 eBpo; KoanervanbHoe
pelweHue)
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Cnopbl, Bbi3BaHHbIe B 'py3uun
npeKkpaweHuem Tpyao0Boro
jgorosopa no uHMuuaTmBe
paboTtoparena Ha OCHOBaHUMU
ctaten 37 1T n 38 lll TpygoBoro
KoaeKca (Ha npumepe crnopos
2007-2012 ropax, BO3HUKLUIUX
BBUAY YBOJIbHEHUA pabOTHUKA)

|. BBepaeHue

Beneng 3a nmbepasibHOM 3SKOHOMMYECKOM MO/INTH-
Kov,? B 2006 rogy napnameHT [py3uii NpuHAA HOBbIM
Tpy0BO KOAEKC, KOTOPbIHM 3aMeHW/1 TPYA0BOM KOAEKC
obpasya 1973 roga, npuHATeIi B py3nHckor CCP.3
TpyaoBori KogeKke pysnn (THI)* cosgan ceoero poga
MPOCTPaHCTBO A/1I1 «CBOBGOAHOr0» AEHCTBUA Yy4acTHU-
KOB TPYAOBbIX OTHOLUEHWH. YPerynpoBaHHbIF PbIHOK
TPyAa, YyNpoLLEeHHbI¥ MOPALJOK PaCTOPHEHNA TPYLOBOro
Jorosopa v ynpasgHeHne NHCNeKYuu Tpyaa, KaK 1 cje-
[0BaJIo OMunAaTh, OKa3a/MChb MPOUIPbILLHBIMK 418 60-
Jiee cnabos cTopoHbl — paboTHuKa. B nioHe 2013 roga
6bl1a nposegeHa pegopma Tpyposoro Hogekca. Co-
r1aCHO MOACHUTE/IbHOM 3arncCKe K MpOoeKTy, pedopma
6bl1a ycTpemaeHa Ha cbaiaHcupoBaHne MHTepecosB pa-
6oToaartenes u paboTHUKOB. ITOru nonpasBrku 1 UX B/n-
AHME Ha npaBa TPYAALUMXCA BYAYT OLEHNBAaTbCA MNO3HeE.
HacToAwmi 0630p nogrotoB/sieH Ha OCHOBaHWMWU HOPM
mbepasibHoro TpyaoBoro Kogexca AeHCTBYIOLEro B
2007-2012 rogbl 1 cylecTByIOLLEH N0 3TOMY BOMpPOCYy
CYAEe6HOM NPpaKTUKU.

1. CTaTuctuyecKue rnoxKasaresv

BblweyKasaHHbIn TpyaoBOM KOAEKC, KOTOPbIM Ha-
3BaJIM OJHUM M3 CambIX BPAXAEOHbIX MO OTHOLUEHMIO K
paboTHWKY 3aKOHOB® (orpaHuyeHue npas PabOTHWKOB,
ynpoleHe nopsafgKka OCBOGOXAEHWA OT paboTbl, pas-
roH 3a6acToBOK (Hanp., HE3aKOHHbIM Pa3roH 3a6acToB-
KN paboymx HyTanmccKoro metaniyprmyeckoro sasopa

" Maructp npaBa (Tpuep, MepmaHus), OOKTOpaHT daKrynbTeTa
npasa TprepcKoro yHuBepcuTeTa

2 Papava, Vladimer, The Political Economy of Georgia’s Rose
Revolution, Orbis 2006, Volume 50, Issue 4, pp. 657-667

8 3akoH pyammn N3132-Ic, 2006r, nsmenus ctatyc B 2010 rogy,
npespaTtuica B OpraHuyeckuin 3akoH Npyanmn N4113-pc, 2010T.

4 B TpynoBoM KOZEKCE, U 34eCb U BNOCNEACTBUM, UMEIOTCA BBUAY
3aKOHbI Kak 2006, Tak 1 2010 rogos, fo nonpasku 12.06.2013,
€CJ/I1 B TEKCTE He 0603Ha4YEHO YTO-IMGO MHOE.

5 Jobelius, Matthias, ,Wirtschaftsliberalismus in Georgien — Ver-
spielt die Regierung durch eine markiradikale Politik den An-
schluss an Europa?* Friedrich-Ebert-Stiftung, Berlin 2010, S.5 ff;

B 2011 rogy) v T.4.), Ha NepBbli B3rnAA4, AONKEH 6bin
aKTyannsnpoBaTb 3aliMTy MOMpaHHbIX NpaB CyAebHbIM
nytem. YTobbl co3aaTtb NnpeacTasaeHme, CpaBHUM AUHA-
MWYECKME NoKasaTenn® obLmMx CyfoB MO MOCTYMMBLLIMM
B 2007-2012 rogax rpaxaaHCcKuUMm genam U npoueHTHoe
COOTHOLIEHWE Cpeay HUX TPYAOBbIX CNOPOB:

rop/geno | 2007 | 2008 | 2009 | 2010 | 2011 | 2012

BCET0 15681219958 | 22612 |31 167 | 33546 | 33 279
rpaMmAaHCKUX

orciona 625 | 533 | 613 | 761 | 586 | 735
TPYAOBbIX

TPYA. 2.33% | 2,67% | 2,71% | 2,44% | 1,75% | 2,21%
cnopsbl %

AnAa HarnAgHOCTU KOCHeMCA TaKe agMUHUCTPaTHB-
HbIX AeN, Cnepyolmx U3 TPyAOBbIX OTHOLWEHWW. Tak,
Hanpumep, B 2010 rogy B cya noctynuno 973 gena, 4To
cocTas/iseT 36,84% cnopoB 0 3aKOHHOCTU agMUHUCTpa-
TUBHO-MPAaBOBbLIX aKTOB U 7,89% — afMWHUCTPATUBHbIX
Jen, nocTynuBLUKX B cyA B TedeHue Bcero 2010 roga. B
2011 rogy Ha paccMOTpeHWe B cyf NOCTYNWIO B CBA3M
C TPYAOBbIMK OTHOLLEHUAMM BCero 643 aena, 4To cocTa-
BUIO 26,93% CrnopoB O 3aKOHHOCTU aAMWHUCTPATUB-
HO-NPaBOBbIX aKToB U 3,85% MOCTYNMBLUKX B CyA, aaMu-
HUCTpaTUBHbIX Aen 3a Becb 2011 rop,.

2. TemaTUKa TPYAOBbIX CNOPOB

HaK B rparmaaHCcKmXx, Tak 1 B aAMUHUCTPaATUBHO-TPYAO-
BbIX CBOMX CrOpax rparxaaHe obpalanumch B ¢y no 60/1b-
LUen YacTh Nocne 0CBOOOHKAEHNA OT paboThl, U Npegme-
TOM crnopa Haubonee 4acTo ABJIAIMCb BOCCTAHOB/EHWE
Ha paboyem MecTe W BO3MELLEHNE BbIHYHAEHHOro Nnpo-
ryna. Ta TeHAEHUMSA, YTO PaGOTHUKN BO3AEPHNBASIUCH OT
obpalleHuns B CyA 3a 3aluMToN COOCTBEHHBIX MpaB A0 Tex
rnop, NoKa TPYA0BbIE OTHOLIEHMA 6blIN B CUNE, HABEPHOE,
3HameHaTeslbHa 1 06yC/I0B/IEHa ONaceHNEM OCBOGOKAe-
HWs paboTHWKA paboTogaTeniem 6€30 BCAKMX YCOBUM U
npeaBapuUTeNbHOro NpeaynpexaeHus.
B npowunom rogy 6bi1n aKTyasibHbl TaKKe cliegytolime
TpeboBaHMA:
- TpeGoBaHWe BO3MELLEHUS Bpefa, HaHEeCEHHOro
340pPOBbI0 B NEPUOJA, BbIMNOJHEHUA 06A3aHHOCTEMN
(BO Bcem o6bEME CMOPOB, MOC/IE CNOPOB O BOCCTa-
HOBJ/IEHWMM Ha paboTe U BO3MELLEHWUM BbIHYHKAEHHO-
ro nporyna, Hanbonee 4acTto B cyz obpalianmcb
YKasaHHbIM TpeboBaHUEM);

- TpeGoBaHWe BblAauyu AEHEHHOW KOMMNEHcaLuun B3a-
MEH HEWUCMOJ/Ib30BAHHOIO OTMYCKa;

- OCBOOOMAEHWE OT paboTbl MO MPUYMHE JIMKBUAA-
UK /peopraHnsaumm/ y4peraeHns;

5  www.idfi.ge, a Take http://www.supremecourt.ge
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- Tpe6oBaHWe BO3MELLEHWS MOPaIbHOMO Bpeja Mo
NpUYNHE AUCKPUMUHALMOHHOIO OTHOLIEHWS pabo-
ToZaTens v ap.

3. NpegmeT 0630pa

Hak yxe 6bino cKasaHo, Hanbonee 4acTbiMK cpeau
TPYAOBbIX CMOPOB 6blIM TpeboBaHMA O BOCCTaHOB/E-
HWK Ha paboyem MecTe 1 Bo3MelLLeHnn nporynos. Cpeaum
HWX, B CBOKO o4epefdb, BblAENANUCh CMOpbl, Bbl3BaHHbIE
OAHOCTOPOHHUM PacTopHeHWem Aorosopa padoroaaTe-
nem ¢ npumeHeHuem ctaten 37 | rn 38 Il Tpygosoro Ko-
faekca.” OCHOBHOM TEMOM HacTosALero o63opa ABnsAeTCA
CyLLEeCTBYIOLLAA MO 3TOMY BONPOCY CyAebHan npaKTuKa.

Il. TeHAeHUUM pelueHUA CNOPOB, BO3SHUKLUUX
BBUAY OCBOOOHAEHUA paboTHUKA
Ha ocHoBaHuu ctaten 37 I rn 38 il
TpyaoBoro Kogexca

Cratba 37 | TpyaoBOro KOgeKca paccmaTpmBaeT pac-
TOPIKEHWE TPYAOBOro AOroBOpa KaK OAHO U3 CPencTB
NnpeKpaLleHna TPyAoBbIX OTHOLLEHWH, HAapAay C UcTeve-
HMEM CpOKa A0roBopa, HapyLeHNEM CTOPOHON YC0BUM
Jorosopa v Apyrumm ocHoBaHnaMKW. CornacHo ctaTtbe 38
Ill, BOroBop MOMET ObITb PACTOPrHYT NO MHULMATUBE Of-
HOWM 13 CTOPOH, BMECTE C TEM, EC/IM 3Ta CTOPOHa paboTo-
JaTtenb, OHa MOXET He3amea/IMTeNIbHO PacToOprHyTb A0-
roBOp M B BUAE KOMMEHCaLMM BOSMECTUTb TPy 3a OAWH
mecAy,. B HogeKkce npAmMo He ynomuHatoTCA Kakue-nmbo
[AONOJSIHUTENbHbIE YCNOBUA B C/ly4asaX pacTopHeHua Jo-
roBopa TakuMM NyTeM, KaK, Hanpumep, npeaBapuUTeIbHOE
npeaynperaeHne paboTHWKa, 060CHOBaHME NPUYUHBI.

Kak npaBwno, no vHnuumaTMBe OZHOM M3 CTOPOH A0-
rosopa 3anvcb O pacTopxeHwuu goroBopa B Hopekce
BOCMNpUHWManach paboToAaTeNIAMM KaK npaBo npepsatb
[LOroBOp C PaGOTHUKOM, EC/IU OHU CHUTA/IU 3TO HYHHbIM,
6e3 OCHOBaHUA 1 COBIOAEHMA CPOKa.

MNpw TaKkMx ycnoBusx, B Cnyvae 0CBOOOHKAEHHUA OT pa-
60Tbl, E4UHCTBEHHbBIM MYTEM 3aLUMUTbl COGCTBEHHbIX NPaB
ANA OCBOOOMKAEHHOro /vua, pasymMeeTcsl, OCTaBasioCb
obpalleHne B cyg ¢ TpeboBaHMEM BOCCTAHOB/IEHUSA Ha
paboTe M BO3MELLEHWA BbIHYXKAEHHOrO Nporya.

3HameHaTenbHo, YTO AEUCTBYIOWKMK Tpya0BOM KOAEKC
BOOGLE He npegycMaTpuvBaeT BO3MOMHOCTEM BOCCTa-
HOB/IEHUA ULLA Ha paboTe UK BO3MELLEHUA BbIHYHKAEH-
Horo nporyna.® YkasaHHas BO3MOMXHOCTb npeaycmaTpu-

7 Cratbm 37 | r n 38 lll (no nonoxeHuio Ha 14 AHBapa 2013 roaa)
Tpygosoro Kopekca pyauu (2010 r.) npefcTaBAAloOT TOYHbIN
aHasnor ctater 37 | r 1 38 lll Tpyaosoro Kopekca 2006 roga. Co-
OTBETCTBEHHO YNOMSAHYTbIe B TeKcTe cTatbk 37 | r v 38 Ill Tpygo-
BOro Kogekca 2010roga Take nogpasymesaloT ctatbm 37 I u
38 Il ynpasgHeHHOro B HacTosLee Bpemsa TpyaoBOro Kogexkca
2006 roaa, ecnv He ycTaHaB/IMBAETCA YTO-/IMG0 MHOE.

8 Hanp. cpasnuTe, Onpegenenvie ap-873-1183-07 04.06.2008
BepxoBHoro cyga 'pysuu; a Takke PewweHune ManaTbl No rpax-
JaHCKuM genam HytamccKoro AnennaumMoHHoro cyga ot 26 HosA-
6ps 2007 roaa, OnpegeneHve aa-87-367-08 01.08.2008 ManaTtbl
no rpawaHCKUM, NPeAnpPUHUMATENIbCKUM U feniaMm 0 6aHKpOoT-

Banacb B ctapom Hopekce 3akoHoB o Tpyae (K3O0T) (6bin
yTBepHaeH B 1973 roay; Kak HogeKc 3aKOHOB O Tpyae
"py3unHckom CCP 6bin B cune go 2006 roga), Ao ynpasga-
HEeHWA AENCTBYIOLLEN peaaKumm KOTOPOro 0CBOBOHKAEH-
Hoe OT paboThl MO MO0 OcnapuBaTb OCHOBaHWE ANA
OCBOBOMAEHUSA, @ B CNyYae YAOBNETBOPEHUA €ro Tpe-
60BaHNA — BOCCTAHOBUTLCA Ha paboyemM MecTe U nony-
YUTb BO3MELLEHWE 3a MEepPUO[ BbIHYHAEHHOro Nporyna,
BO BpeMs KOTOPOro OHO BOMPEKU COBCTBEHHOM BOJIE He
MMEsI0 BO3MOMHOCTM paboTaTb. JencTtByowmii 3aKkoH
py3uun 0 ny6nuHOM cny6e® TaKKe OCTaBNsAEeT NpaBo
3a HE3aKOHHO OCBOGOMAEHHbIM CryHalmMM TpeboBaTb
He3amen/IMTEeNIbHOFO BOCCTAHOBJ/IEHUA M BO3MELLEHMSA
nporysa v nocae nameHeHui maa 2011 roga — B pasme-
pe He MeHee TPEXMECAYHOro AO/IHKHOCTHOrO oKk1aja (Cm.
ctatbk 112,127 3aKoHa).

Mocne 2006 roga noaxog, cyaa K nogobHbIM cnopav B
OCHOBHOM pPasBUBAJICA B [iBYX HANpPaBAEHUSX:

C BblLWEynoMAHYTOM MHTepnpeTauunern 3aKkoHa co cTo-
pOHbI paboToaaTenen no 6oMbLIeR YacTu cornalanimchb
CyAbl KaK NepBoM MHCTaHLUW, TaK W anennsaunoHHble. B
60/1bLUEN YaCcTH PELUEHNA Ha OCHOBaHUKM ctaTten 37 I rum
38 Il pasgensnocb MHeHWe, YTO NpeKpalleHne Tpy[0Bo-
ro fOroBopa BO3MOMHO B YC/NOBUAX AENCTBUTENBHOCTU
[loroBopa M Ha/iM4uA NPoCcTon BoAM paboTopatens, 6e3
npeaBapUTeNbHOr0 NPeaynpexaeHns, No3ToMy Cyabl OT-
KasblBa/IMCb OT [OMO/IHUTENILHOrO PacCMOTPEHUA crpa-
BEAIMBOCTM OCHOBaHMA AaA ocBoboxaeHuA. NMpeacta-
BMM COOTBETCTBYIOLLME NPUMEPBI:

1. Cyp nepBOM MHCTaHLMU

paxaaHuH obpaTtuaca B Kytancckuii ropoacKom cyg
C WUCKOM, rae 3asaBfsn, YTO ero 0CBOOOXAeHME paboTo-
patenem no ctatbaAm 37 | r 1 38 Il TKI npousowno 6e3
yKa3aHuA ocHoBaHums. MpeameT cnopa npeacTaBAs N OT-
MeHa agMUHUCTPaTUBHO-NPABOBOro aKTa M BO3MELLeHWNe
BbIHY¥/AEHHOro nporyna. FopoAcKon cyn He pasgenvn
CYHIeHWe UCTLa U OTMETWI, YTO OAHMM U3 OCHOBaHWM
npeKpaLLeHnsa TPyAOBbIX OTHOLLEHWI, COr1acHO CTaTbe
37 | r HopeKkca, ABNAeTCA MMEHHO pPacTOpPHEHWE Tpy-
JoBoro gorosopa, a ctatbA 38 Il Hogekca cneunanbHO
3aKpennsasa TaKkoe OCHOBaHWe NpeKpalleHusa TPYAOBbIX
OTHOLUEHWN, KaK pacTopeHuMe TPyAOBOro Aorosopa.
CoOTBETCTBEHHO, NO MHEHUIO CYAa, YTBEPHAEHME UCTLa
O TOM, YTO TPYAOBOWN AOroBop Obl1 PacTOpPrHyT 6e3 oc-
HOBaHUA, BbIJ1I0 a/I0rMYHO, TaK KaK yNoOMAHYTble CTaTbu
NPeacTaB/IAAM OCHOBaHWE pgnsa pacToprenunsa u Hopekc
He npegycmaTpuyBan yKasaHWsa Ha KaKoe-1Mbo LOMNOJHK-
TeslbHOe OcHoBaHue. 0

cTBe BepxosHoro cyga pyauu.

9 1997, Ne1022 - 1¢, no nonoxeHuo Ha 14 aHBaps 2013 roga.

10 PeweHne HyTtancckoro ropoackoro cyga ot 28.03.2007, cm. B
Onpepenennn 6n-835-797 (k-07) ManaTbl N0 afgMUHUCTPATMB-
HbIM W Jenam Apyrux Kateropui BepxosHoro cyaa [pysumn ot
05.02.2008.
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2. AnennAuUOHHbBIN cyp,

C nopo6HbIM TpeboBaHWeM rparaaHnH obpatuica B
TOUANCCKUIM TOPOACKON CyA, HanyAcb Ha NpeanpuHUMa-
TenAa. Cya nepBOM MHCTaHUMKW YaCTUYHO YAOBNETBOPUI
TpeboBaHWe UCTLA, XOTA MPOTUBOMO/IOKHOE MHEHWE Bbl-
CKasan AnennfuMoHHbIN CyA, KOTOpbIM paccmartpusan
pelleHne, obranoBaHHOE OTBETYMKOM B anessfuMoH-
HOM nopAgKe. B yacTHoCcTH, cyg c4én, 4TO NPaBOBbIM OC-
HOBaHMEeM OCBOBOMAEHWUA OT CAybObl paboTHWKA Oblna
ctatbfl 37 | r TpygoBoro Kogekca. [Jono/IHUTENBHO CyA
3a0CTPUN BHUMaHWE Ha MyHKTe 2 ctatbu 30 HOHCTUTY-
umm Fpy3nn U pasbACHW, YTO B COOTBETCTBMU C YKa3aH-
HbIM NYHKTOM FOCYA,apCTBO COAENCTBYET M CNOCOGCTBYET
pasB1TUIO CBOOOAHOMO NPeANpPUHMMATENBCTBA N KOHKY-
PEHLMK, YTO NoapasyMeBaeT TaKKe NpaBo MpeanpuUHnu-
maTens, MCXoaa U3 ero eAuHCTBEHHOM W rnaBHenLen
Lenu — nony4eHns npubblan, BblIbUpaTb KOHTpareHTa no
CBOEMY YCMOTPEHMWIO, HayaTb W nNpepBaTb TPyAOBbIE OT-
HOLLEHMA C MLOM 1 T.4. Ha 0CHOBaHMM yKa3aHHOro pac-
CY¥AEHUA Cyh 3aKI4YMA, YTO paboTogaTesb KaKk npea-
npuYHUMaTeNlb, UCXOAA W3 Lener npeanpuatva, Umen
npaBo Ha ocHoBaHwu ctaTbk 37 | r TpygoBoro Kogexca
B Nto6oe Bpemsa npepBaTb TPYAOBble OTHOLEHUS C HaHSA-
TbIM MM SIMLOM, & YKasaHue B NpuKase OCHOBaHuA A
OCBOOOXAEHUA HEe MOPOXLAN0 KaKOM-IMG0 MnpaBoBOM
pesynbrar.tt

CnpaBegMBOCTb TpebyeT OTMETUTb OTAE/IbHbIE CAy-
Yyau, Korga cybl HUHECTOALWMX NHCTaHLKUM, XOTA Obl Ya-
CTMYHO, HE Cornallanmncb C yKOpeHMBLLEWCA MHTepnpeTa-
uven. Hanpumep, paccmaTpusasn ogHO M3 gen, Anenns-
LIMOHHBIM CyA, CHEN, 4TO, HECMOTPSA Ha TPyAOBOM KOLEKC,
KOTOPbIM He npegycMaTpuvBaeT HEOOXOAUMOCTb Mpefn-
yrnpemaeH1a paboTHMKA NpW pacTOpPXEHUU TPYyAOBOro
J0oroBopa, [JO/MKeH 6blTb COOAOAEH MYHKT 4 cTaTbu 4
EBponenckoin CounanbHom XapTuu, U paboTHUKA Npea-
BapuTe/IbHO CNefoBasio NPeaynpeanTb, TaK KaK XapTua
KaK COOTBETCTBYIOLWMN HOHCTUTYLMM MeXAYyHapOaHbIN
ZIOroBOp MMEET NPENMYLLLECTBEHHYIO IOPUANYECKYIO CUNY
MO OTHOLUEHWIO K BHYTPUrocyAapCTBEHHbIM HOPMaTUB-
HbIM aKTam.!?

Mnu, KaK yre 0TMeYanocb, NOAXOA CYy0B NEPBOM UH-
CTaHumW, a Take AnennsuMoHHOro cyja B OCHOBHOM
pasBMBa/iICA B 3TOM HarnpaB/EHUMM: CYyAbl NpPW3HaBaIv
BO3MOXHOCTb PaCTOPXEHWs TPyAoBOro AoroBopa pa-
6oTopaTenem B OGHOCTOPOHHEM MopsaKe, 6e3 npeasa-
PUTENBHOrO NpeaynpexaeHna paboTHWKA U yKasaHWA
MPUYMH, KaK NpaBo, OAHO3HAYHO AaHHOE 3aKOHOM pa-
6oTogaTento. Icxoaa n3 yKkasaHHOro, Cyapl He cymMTanm

11 PeweHune Manatbl N0 rpaxaaHCcKum agenam Touamcckoro Anen-
nAuMoHHoro cyga ot 15 mas 2008 roga, cm. B Onpegenexun MNa-
narbl N0 rpawAaHCKUM, NpeanpUHUMAaTEIbCKUM 1 Aenam o 6aH-
KpoTcTBe BepxoBHoro cyaa, ag-697-917-08.

12 PeweHne T6GUANCCKOro AnennsiLMoHHOro cyfa oT 17 ceHTAbpA
2007 ropa, cm. B OnpepeneHnn BepxosHoro cyga pysuun oT
10.06.2010, ap-911-1218-07.

Heob6xoaAnMbIM paccmaTpmBaTb OCHOBaHWe ANA pacTop-
HeHuna gorosopa.

3. BepxoBHblIii cypa,

Ha nepBblt B3rnAag, BblWeynoMAHyTaA WHTepnpeTa-
LMA yKasaHHbIX HOPM SIULWaEeT CMbiCa obpaLleHre B CyA,
OCBOGOXKAEHHOrO iMua. Ha onpeaeneHHOM aTane Bbille-
yNomMAHyTOe MHeHWe O npase paboTogaTensa pasgensan
n HaccaumoHHbIM cygh. XoTa B pesy/bTate NPUHATOro B
2010 roay onpegesieHns obLas KapTMHa M3meHunacb u
BO3HMKJI0 OT/IM4aloLWeeca OT BblleyKa3aHHOM NpaKTUKK
BuAeHuWe. B BbiHeceHHOM no aeny OnpepeneHuun Neap-
1261-1520-09 (23.03.2010 rog) lManata no rparpaH-
CKUM fenam BepxoBHOro cyaa 4eTKO pasbAcHuna cne-
aywouwee: TpeboBaHme ctatbn 2 VI TpygoBoro Kogekca o
3alluTe OCHOBHBIX MpaB U CBOGOJ Yesl0BEKa CTOPOHAMM
TPYAOBbLIX OTHOLUEHWM 06ecneymMBaeT NpaBo paboTHUKA
B C/lydae npeKpalleHuns no uHuuMaTuBe pabdoTopaTe-
NA TPyAOBbIX OTHOLWEHWM GbiTb UHPOPMUPOBAHHLIM 06
3TOM M 3HaTb OCHOBaHWe, BBUAY KOTOPOro nponcxoaunt
€ero ocBOOOXAeHME OT paboTbl AAA TOro, YTOObI B CAy-
Yae He3aKOHHOCTW YKa3aHHOro OCHOBAaHMWA OCYLLECTBUTL
3awuTy COBCTBEHHBbIX NpaB. BmecTte ¢ Tem [Nanata no
rpaxgaHckum genam BepxoBHOro cyga Kateropuyecku
He cornacunacb ¢ pasbAcHeHWeMm ctateu 37 | r Tpygo-
BOrO KOAEKCa KaK OJHOCTOPOHHEro npaea paboTtoaaTe-
nA 6e30 BCAKOrO OCHOBaHWA 0CBOGOAUTbL paboTHWKa U
pasbACHWAA YKa3aHHY0 HOPMY B CBA3M co cTtaTben 30 |
KoHcTutyummn pyaun. B yacTtHocTH, Manata BC yctaHo-
BW/Q, YTO YKa3aHHaA ctaTbA KOHCTUTYLUM rapaHTupyeT
csobofy Tpyaa, KoTopas, co CBOEW CTOPOHbI, nogpasy-
MeBaeT 3aluTy npaB rocyaapcTBOM MO 3aKOHY «Cna-
60M» CTOPOHbI — 3aHATOro Anua. FocyaapcTBo, KOTOpPoe
no HoHCTUTyuMn npepocTaBuio auuy cBoboay Tpyaa
W MPU3HAN0 MENAYHapOoAHble HOPMbI, Peryavpylolme
3awuTy npaB paboTHWKOB (cTaTbA 4.4.(McnpaBieHHas)
EBponetickort CounancHor Xaptum 1961 r.,** ctatba 6
MexayHapoaHoOro nakta 06 3KOHOMMYECKMX, couMasb-
HbIX M Ky/JbTYpHbIX MpaBax, ctatb 22 Bceobwen [e-
Knapauuu npas YenioBeKa 1948 r.), TaKKe JO/IHKHO 3a60-
TUTLCA O NpaBe Ha 3alnTy 3aHATOCTU, ANA obecneveHns
KOTOPOro AOJIHKHO CO34aTb COOTBETCTBYIOLLMIM NPaBOBOM
perum. CtatbAa 37 | r Tpy[oBOro KoAgeKca yctaHaBMBa-
€T pe3ynbTaT 06A3aTeIbCTBEHHO-NPABOBbLIX OTHOLLIEHWI
CTOPOH, a He NPeAnoCbUIKK, KOTOPbIE AOMKHbI NpesLe-
CTBOBaTb HaCTynneHuio pesynbtata. COOTBETCTBEHHO,
MOCKONBbKY HOpMa He YCTaHaBAMBaeT NoA06HbIE Npeano-
Cbl/IKM, OTHOLUEHWA AOJIHHbI PEryiMpoBaTbCa HOpMamu
paxpaHCKOro KogeKca cornacHo 4acTu BTOPOM CTaTbu

13 Baanmweunn BaxTaHr. HeKoTopble MexaHM3Ma pacTOpMeHUA
TPyAOBOro foroBopa, B ¢6. ctaten Tpyaosoro npasa, T6., 2011,
cTp.11-33.

14 TlocKonbKy cTaTbAl 24 XapTnu, KOTOpaa KOHKPETHO peryavpyet
C/ly4am NpeKpaLleHus 3aHATOCTH, HE BXOAMT B NEPEYEHDb CTaTEW,
nNpu3HaHHbIX [py3unein.



Codba Cavanenu

HOHOXK 4/2013 115

nepsoii THI. BepxoBHbIli CyA UCTONKOBbLIBAET Te CTaTbU
paXpaHCHOro HOAEeHca, KOTopble yrnopsafo4MBaloT Oc-
HOBaHWsA pacTopXeHua gorosopa.’s

B onpeaenenuu MNanatel No rpaxgaHckum genam Kac-
cauMOHHOro cyaa oT 22 oKTAa6pAa 2012 roga cyg cuMTaeT,
4YTO HEe MOMET CyliecTBOBaTb abCOMOTHOrO, HEOrpaHu-
YEeHHOro rparKAaHcKoro npasa v npucsoeHHoe Hopaek-
COM CTOpPOHaM JOroBopa yKasaHHOe NpaBo A0JIHKHO OCy-
LWecTBAATLCA NpaBoMepHo. [lare B TOM ciayyae, Korga
pacTopyeHWe TpyAoBOro porosopa paéoTtogaresnem
NMPOUCXOAMT Ha OCHOBaHUK YNOMAHYTbIX HOpM HogeKca,
CyZl He JO/IEH J0NnycKaTb HapyLleHWA OCHOBHbIX npas
n cBobop 4enoBeKa, rapaHTUpoBaHHbIX HOHCTUTYLMER
pysun. JnAa aToro cyp [OMKEH NPOBEPUTL NpaBoMep-
HOCTb OCYLECTBNEHUA MpaBa, OUEHWUTb COOTBETCTBY-
Iowne 06CToATEeNbCTBA M BbIACHUTL MNPaBOMEPHOCTb
npeabsaBAEHHbIX CTOPOHAMK TpeboBaHWM. '

Taknm 06pasom, BepxoBHbIN cyp yCTaHOBWA OT/M4a-
IOLLIMMCA OT YKOPEHMBLUENCA MHTEepnpeTaumMn Nogxos B
CBA3M C NOPAAHOM OAHOCTOPOHHErO PacTOPHEHUA TPY-
[0BOro cornaweHus paéortogaresemM, XoTA B TO e Bpe-
MA NPO6JEMHbIM OCTaeTCA BOMPOC YKOPEHEHUA 3TOro
noaxofa B CyAax HUMHeCToALWEeN MHCTaHUUK. B npownbie
rofpl Cyabl, KaK NpaBu/o, He Pasaenasiv BblllenpuBeaeH-
HbIX A0BOAOB BepxoBHOro cyaa v B cnope oTaasanu npe-
MMYLLLECTBO PeLLEeHUIo B M0b3y paboToparens.

4. HOHCTUTYLIMOHHDIN Cyp,

Mocne npuHATMA HoBoro HopeKca BbilweyKasaHHbIE
HOPMbl He pa3 CTaHOBWWUCH MPeaMeTOM O6CYHAeHWA
HoHcTtutyumoHHoro Cyga. Tak Hanpumep, Btopasa Kon-
nerua KoHctutyumonHoro Cyaa (Onpepenexve 2/1/456
oT 7 anpens 2009 roga) He yaOBAETBOpPUAA WUCK Fpam-
JaHWHa O MPU3HAHWM HEKOHCTUTYLMOHHOM cTaTtbn 37 | 1
Tpygosoro Kogekca. Cyp pasbACHWIA, YTO HEBO3MOMHHO
6blN0 paccyxaTb 06 yKasaHHOM HOpME Kak O HopMme,
yCTaHaB/IMBaKOLWEN CBOEBO/IME B CllyYae pacTOPHEHUA
Jorosopa CO CTOPOHbl PaBOTHWKA, TaK KaK «0bMano-
BaHHOW HOPMOM He ynopAfoYeH MHCTUTYT PacTOPHEHUA
TPYAOBOro fOroBopa, MOPAAOK U YC0BUA pacTOPKEHMUA
pgorosopa. OcnapvBaemasa Hopma NpeAcTaBfAeT YacTb
nepeyHs OCHOBaHWW NpeKpalleHns TPYLOBbIX OTHOLLE-
HWA, a HE HOPMY, PeryMpyloLLy0 pacTOpPHeHWe Tpyao-
BOro f0roBopa».

B KOHLe npeacTaBuM 04HO M3 6e3yCrneLIHO 3aKOHYMB-
wuxca gen. 18 maprta 2011 roga KOHCTUTYUMOHHBIN Cyg,
paccMoTpen nofaHHbIM rpaxaaHMHom 11 Hoabpa 2008
roga KOHCTUTYLMOHHBIN UCK (Jeno Ne2/3/465). MpeameT
cnopa npeacTaBnana KOHCTUTYLMOHHOCTb cTaten 37 | r

5 To e MHeHUWe 06 ynoMaAHyToM HopMe TpyL0BOro KogeKca Bbipa-
waeT un onpegenenune Neaa-138-113-2010 Manatbl No rparaaH-
CKUM fenam BepxosHoro cyaa Npysum ot 20.07.2010 roga.

® Homep [Aena ap-1122-1053-2012, pgata 22.10.12, MNanata no
rpaxpaaHcKum genam BepxoBHoro cyaa, cxofgHoe — ap-545-513-
2012, 5 oKkTA6pPa 2012 roga.

n 38 lll TpygoBoro Kogexkca OTHOCUTENILHO NyHKTa nep-
BOro («Tpya cBo6OAEH») U MYHKTa YeTBepTOro («3awuta
TPyAOBbIX MpaBs, crnpasejsvsas onjara u 6esonacHble,
340pOoBble YCNOBUA Tpyaa, TPYAOBbIE YCA0BUA HECOBEP-
LUEHHONIETHUX U HEHLMH ONpeaensalTCa OpraHMYecKum
3aKoHoM») ctatbh 30 HoHcTuTyumun pysun. Cnepyet
OTMETUTb, 4TO B 2007 rogy BbILEYNOMAHYTbIE MYHKTbI
HoHCcTUTyuMmM 6blM UcTONKOBaHbl HOHCTUTYUMOHHBIM
CyZoM KaK KOHCTUTYLMOHHaA rapaHTus npasa Bbl6opa,
COXpaHeHuA 1 YCTYMNKW TPYAA, a TaKKe npasa 3awuTbl OT
6e3paboTuLbl M TAKOro PerynpoBaHus, KOToOpoe NpsMo
npegycMmaTpuvBaeT UM AaeT BO3MOXKHOCTb 6€30CHOBa-
TENbHOro, CaMOBOJILHOMO W HecnpaBea/IMBOro 0CBO6O-
HAeHna oT paboTbl."”

Mpexae 4eM NepemTu K peLLeHuio, pacCMOTPUM au-
HaMuKy TpyaoBOro KogeKca v nyHKToB 2 U 6 ctatbu 13
3aKkoHa [pyaun «O KOHCTUTYLMOHHOM NPaBoOMpoOn3BOA-
CTBE» CO AHA obpalleHns rpaxgaHnHom B HoOHCTUTYUM-
OHHbIM Cya A0 BPEMEHM CYLLECTBEHHOrO PacCMOTPEHUA
gena. HOHCTUTYLMOHHBIN CK 6bl1 NPUHAT Ha CYLLECTBEH-
Hoe paccmoTpeHue 9 uioHa 2009 roga, K aTOMy BpEMEHH
BCe eLé 6bl1 B CMNe 3aKOH py3uun — TpyaoBOM KOAEKC
(2006). B pesynbraTe KOHCTUTYLMOHHOW pedopmbl B
2010 rogy ctatyc TpyaoBOro KoeKca rnoBbICU/ICA, Npe-
BpaTUBLUMCL M3 3aKkoHa py3un B OpraHnyecKkuin 3akoH
py3umn, xota cogepranHne Hogexkca haKTUYECKHN He U3-
MEHMNOCb, HEU3MEHHBIM B TOM YUC/Ie OCTANICA NOANYHKT
0 pacTopeHuu Tpygosoro gorosopa. Co BpemeHu npu-
HATWA Jena K CylecTBEHHOMY paccMoTpeHuto (2009) ao
CyLLLEeCTBEHHOro paccmoTpeHms gena (2011) uameHmnach
ctatba 13 VI 3akoHa Mpy3nn «O KOHCTUTYLMOHHOM npa-
BONPOM3BOACTBE», B YACTHOCTW, COKpaTuiacb ctapas
pepaKuma, CornacHoO KOTOPOM Nocae MOMEHTa NPUHATUA
K CyWeCTBEHHOMY pacCMOTPeHUIO Aefla ynpasfjHeHue
CMOPHOro aKTa WM npu3HaHue ero yTpaTUBLLUMM CUy
He BbI3blBa/IM NpeKpalleHna gena B HOHCTUTYLUMOHHOM
Cyge, ecnv geno Kacanocb npusHaHHblx Mhaeson 2 How-
CTUTYLMK NpaB U cBOOOA, YeNoBeKa, U chopmMmmpoBanacb
TONbKO Kak npaBomoyne KoHcTuTyumnoHHoro Cypa npo-
JONKaTb B TAKOM Ciy4ae Npou3BOACTBO M paccMaTpu-
BaTb cooTBeTCTBME Bonpoca HOHCTUTYLUKU «B TOM Ciy-
Yae, ec/n ero pelleHne MMeeT 0coboe 3HadyeHue AN
obecnevyeHnsa KOHCTUTYLMOHHbIX NpaB U CBO60A».

HecmoTpa Ha 1O yTO cTaTtha 30 I, VI BxoguT B 4mcno
npusHaHHbIX KOHCTUTYuMel py3nMn OCHOBHbIX MpaB U
cBODOOA YesIoBEKA, a TaKe 6e3 yyéta Toro dakrta, 4to
K MOMEHTY pacCMOTPEHMWA CNOPHbIE HOPMbI AENCTBOBA/U
B HEM3MEHEHHOW pefaKumm B UMEIOLLEM CTaTyC OpraHu-
YeCcKoro 3aKoHa TpygoBom Kogekce, KOHCTUTYLMOHHbIN
Cyga He CYéN HY}HbIM NPOAOIKUTL NPOU3BOACTBO U pac-
CMOTpEeTb BOMPOC COOTBETCTBUA YNOMAHYTLIX MYHKTOB
Tpygosoro Kogekca HOHCTUTYLMKU C TeMm, 4TOBbl CNoco6-
CTBOBaTb MCKOPEHEHMIO CYLLLECTBYHOLLEN HA MPOTAKEHUN

7 PeweHune KoHctuTyumoHHoro Cypaa 2/2-389 ot 26.10.2007.
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NIET HEOJHOPOAHOM cyaebHOM NpakTUKK. Cy A 3aAaBUA, YTO
Ha MOMEHT CyLLEeCTBEHHOr0 paccMoTpeHuns gena Tpyao-
BOM KogeKc (2006) BMecTe ¢ ocnapvBaeMbIMM HOpMaMm
6bl11 MPU3HAH YyTPaTUBLUMM CUY, MO3TOMY OH HE NpuUme-
HWA JaHHOE 3aKOHOM NPaBo NPOAOJIHKUTL PaCCMOTPEHNE
Jena M 3aK/lo4n, YTO «He CyLLecTBOBasio NPaBOBOro
OCHOBaHWA ANA NPOAOIKEHNA PACCMOTPEHUA Aena, Ko-
Topoe onpegensanock ctatber 13 VI 3akoHa pysum «O
KOHCTUTYLIMOHHOM MPaBonpoM3BOACTBE», MO3TOMY AE/0
MO BbILLEYNOMAHYTOMY UCKY Obl/I0 MPEKPALLEHO COrIaCHO
ctatbe 13 | 3akoHa Mpy3nun «O KOHCTUTYLMOHHOM NpaBo-
Npou3BOACTBE».

Ill. 3aknoyeHune

Mocne ero yTBepaeHua TpypoBon Kogeke Mpysum —
npeamMeT NOCTOAHHON KPUTUKKN HE TOJIbKO B MPY3MHCKUX
MpaBOBbIX KPyrax, HO W B AOKJajax MemAyHapOAHbIX
opraHunsauun. Hak yme 6bl10 OTMEYEHO, TaK e YacThbl
CMopbl U KPUTUKA MO MOBOAY OCHOBHOM TeMbl CTaTbU —
ctatein 37 | r 1 38 lll TpypoBoro KogeKca. YKopeHuBLLas-
CA 3TUMK CcTaTbAMU UHTEepnpeTauma, B NepByto ovepeapb,
HaHOCUT Bpea pPaboTHMKY, KOTOPbIM ANA 3aWwuTbl COO-
CTBEHHbIX TPYAOBbIX MHTEPECOB BbIHYAEH BKIIOYUTLCA
B A/IMTE/bHbIN CyaebHbIM npouecc. B npoTnBHOM cnyyae
OH BbIHYM¥/EH NPMMUPUTBCA C PELLEHUEM paboToaaTens
W UCKaTb Apyryto paboTy, rae ero NpaBo Ha TPYA TaKKe
He O6yAeT 3alULLEHHBIM.

CornacHo ctatbe 6 Il KoHcTuTyumm 'pysun, mexagyHa-
POAHBIM JOrOBOP WM COrlalleHne, eCN OH He MPOTUBO-
peunT HOHCTUTYLUM MAW NPUHLMNY KOHCTUTYLIMOHHOMO
COrnalleHusl, UMeeT NPEUMYLLECTBEHHYIO CUY MO OTHO-
LUEHUIO K BHYTPUrOCYAapCTBEHHbIM HOPMAaTWBHbLIM aK-
Tam. YUYET yKasaHHOro NpuHUMna CyaaMu HUKECTOALLEN
WMHCTaHLUMK, TaK e KaK NPUHATME BO BHUMAHME pasbac-
HeHW BepxoBHOro cyaa MOrAM BHECTU 3HAYUTEJIbHbIN
BHKNaj B pasBUTUE CyaebHOro npasa M cnocobCcTBOBaTh
YPEryMpoBaHuio HEMOJIHOLEHHO YNOPAAOYEHHbIX 3aKO-
HOM BONPOCOB. XOTA 3TO HE CHUMAET C NOBECTKMU AHSA BO-
Npoc 0 HEO6XOAMMOCTHU BHECEHUA NONpaBoK B TpyaoBoMH
KOAEKC.

C y4eTOM BCEro BbIWECKA3aHHOMO U C LENbI0 UCKOpe-
HEHMA HEOQHOPOAHbIX Pa3bACHEHUM HOPM npasa 6blia
fiCHa Heob6XOAMMOCTb MPaBOBOr0 COBEPLUEHCTBOBAHUA
YKa3aHHbIX HOPM W MPUBELEHMA WX B COOTBETCTBUE C
HoHcTuTyumen Mpy3umn n mexayHapoaHbIMKW OroBOpamMu
pysun.

B nioHe 2013 roga 6bl1a nposeaeHa pedopma Tpyano-
BOro npasa,'® BCneACcTBUIA Yero USMEHUINCh M NpaBuia
yBOJIbHEHUA pabOTHMKA, B YacTHOCTK: 1) B HOBOM pepak-
umm ctaTba 37 ycTaHaB/MBAET OCHOBaHMA ANA NpeKpa-
WweHna Tpygosoro gorosopa (OcHOBaHUAMU ABNAKOTCA,

8 TpypoBoi KogeKc pyaum
<https://matsne.gov.ge/index2.php?option=com_ldmssearch&vi
ew=docView&id=1155567& mpose=parallelEnRu>

Hanpumep: 3KOHOMMWYECKMe O6CTOATEeNbCTBA, TEXHOO-
rMyeckne nn6O opraHM3auMOHHbIE WU3MEHEHWA, BBUAY
KOTOPbIX HEOOXOAMMO COKpalleHue paboyer Cunbl; He-
COOTBETCTBME KBaMPUKALUKU MM NPODECCUOHABHBIX
HaBbIKOB U YMEHUIM paboTHMKA 3aHUMAEMOM UM [OJIHHO-
CTW/BbINOIHAEMOM paboTe;). He gonyckaeTca npekpatie-
HWe TPYAOBOro 4orosopa no Apyrim OCHOBaHUAM, KpOMe
OCHOBaHVIVI, npegycMoTpeHHbIX MYHKTOM NepBbiM CTaTbH
37. 2) B cootBeTcTBMM cO cTaTben 38 L,Il, npu npekpa-
LLeHnn paboTogaTenem TPyAOBOro 4Orosopa, paboroaa-
Tenb 06A3aH NpeaynpeavTb paboTHMKA, HanpaBuB emy
npeasapuTenbHoe NMcbMeHHoe m3BelleHue. 3) B cooT-
BeTCTBUM co cTaTber 38 VIII, B cnyvae npusHaHua cyaom
HeAenCTBUTEbHBIM peLleHnA paboTogartens o npexpa-
LWEeHMM TPYZOBOro Aorosopa ¢ paboTHUMKOM, paboTopa-
TeNlb 06A3aH BOCCTAHOBUTb Ha NPEXHEM pabovyem mecTe
JIMUO, TPYZOBOM AOroBOP C KOTOPbIM 6blL1 MpEeKpalleH,
WM 06ecneynTb ero paBHOLEHHOW paboTon, MGO Bbl-
nNaTtuTb eMy KOMMEeHcauuio B pasmepe, onpefeseHHOM
cygom. K Tomy e npu BbIHYAEHHOM NPOCTOE NO BUHE
paboToaatens paboTHUKY BbinjayvBaeTcA 3apaboTHas
naaTa B NoJIHOM pasmepe (ctaTba 32 1).
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Mapuam OcunsaH*

MHeHue o peweHuu no aeny 000
“MenTteKkc” u Mecpon MoBcecAaH
npoTtuB ApmeHUu

|. BBeaeHue

B pgemokpatndecKom obujectse npaBo Ha cBoboay
c/10Ba AB/IAETCA K/II0HEBbIM. [JaHHOe npaBo rapaHTUpy-
eTCA HaK Ha HaUyMOHa/IbHOM, TaK M Ha MEXAYHapOaHOM
ypoBsHe. CornacHo ctatbe 10 EBponericros HoHBeHuumn
10 npaBam 4Ye/I0BEKa, Ka bl UMeeT npaBo cBO604HO
BbipamaTb CBOE MHeHWe. 9To npaBo BHK/IOYAET B ceb5
cB0604y Ha BblpaXeHHe CBOEro MHEHMA U cBO6oAY Ha
nosly4yeHne v pacrpocTpaHeHue uHgpopmaumm m ugeu
6e3 HaKoro-mb6o BMeLIaTe/IbCTBa CO CTOPOHbLI rly-
6/IMYHbIX BAACTEN U HE3ABUCHUMO OT roCyAapCTBEHHbIX
rpaHuy. YrasaHHasa ctatbA He NMpenAaTcTBYyeT rocyaap-
CTBaM OCYLUECTB/IATL JIMLEH3MPOBaHUE pPaavoBeLla-
TE€J/IbHbIX, TENIEBU3UOHHbLIX U/ KUHEMATOrPagpU4ecKmx
MPEZNPUATHI.

C 3T0/ TOYKM 3PEHUA KpariHe BarHO npoaHam3npo-
Batb [lesio OO0 “Menterc” u Mecpona MoscecsaHa rnpo-
TMB APMEHMM, MOCHKOJ/IbKY 3aABUTE/IM — He3aBUCHMMas
BeljaTe/sibHasA HOMNaHUA W ee npejcenaresb — U3Ha-
4asIbHO 3aABJ/IA/IN, YTO UMEJIO MECTO HapylUeHUe rnpasa
Ha cBobogy c/10Ba v nipaBa Ha cripaBes/MBoEe cyAebHoe
pasbupatensctso. ECIY, paccmoTpeB ¢aKTn4ecKune
06CTOATENIbCTBA [€/1a, YCTaHOBMJI, YTO HE 6blI0 Hapy-
LEHO NpaBo Ha cripaBea/mBoe cyfebHoe pasbnpare/ib-
CTBO, HO MMEJI0 MECTO HapyLlieHuWe rnpasa Ha cBo6oay
BbipaxeHnss MHeHuA. [TOCKO/IbKY npaBo Ha crpaBes-
JIMBOE CyAE6HOe pa3bupaTe/ibCTBO ABAAETCA CBOAHOM
rpaBoBOK HOPMOK, KOTOPOE ONpPEeAeNAeTCA KaK “CiHa-
TbI¥fi KOHCMEKT TOro, YTO NpejcTaB/AeT u3 cebs crpa-
BeA/IMBOe OTnpaB/ieHue npaBocy[na’”,? Mbl 06CyAUM ero
6os1ee aeTa/ibHo.

' TpaKTuKylOWKUA aaBoKaT, yneH ManaTbl agBoKaToB ApMEHUM,
COTPYAHMK NO NPaBOBbIM BONPOCaM B MEXAYHapOAHOM opraHu-
3auum “World Vision” B ApMeHnn

2 Crartba J. Cremona, ‘The public character of trial and judgment
in jurisprudence of the European Court of Human Rights’ B F.
Matscher and H.Petzold, Protecting Human Rights: The European
Dimension: Studies in Honour of Gerard J. Wiarda (KéIn, 1990),
cTp. 107.

Il. daKTU4YecKHUe obcTOATENbCTBA
Aena, HauuoHasnbHoe cyaebHoe
pa3buparTenbCTBO U UCXOA,
WHAUBUAYA/IbHOW }anobbl, NOAAHHOW B
EBponencKui cyp, no npaBam 4eJsioBeKa

HomnaHua-3aasuTens 6blna ocHoBaHa B 1995 roay,
odurc KoMnaHuMK 3apernctpupoBaH B EpeBaHe. Btopoit
3anasuTenb poamnca B 1950 roay v npoxmsaeT B Epesa-
He. BTopol 3aaBuTEe/Ib Ha4Yan 3aHMMaTbCA TeNeBELLaHN-
eM B AHBape 1991 roga, Korga ocHoOBan TENEKOMMaHUIO
A1+, NepBylO0 HE3ABUCUMYIO TENEBU3MOHHYIO KOMMNAHUIO
B ApmMeHuun. M3HavanbHO A1+ BbiCTymana B KavyecTBe
cobuparens, Npou3BoAUTENSA W pPaCNpPOCTPaHUTENA HO-
BOCTEN WM uHpopmauun. UHbopmaumsa cobupanack BO
BCEX paroHax ApMeHuM U nepegasanacb BO BCe paMo-
Hbl APMEHWW, a TaKiKe 3apyberHbIM TeNEBU3UOHHBLIM
KOMMNaHWAM 4epes CMyTHUHOBYK cBA3b. B 1994 ropy
A1+ npuobpena SMUEH3MPOBAHHYIO TrOCYAAapCTBEHHYIO
TeNeBM3UOHHYIO 4acToTy W Bellana no JaHHOMY KaHany
B OonpegefieHHoe nmueH3unel Bpema. B 1995 rogy BTO-
poW 3aABUTEIb OCHOBA U 3apPErMCTPUPOBAT KOMMAHUIO.
HomnaHuna-3aaBuTenb 6bina co3gaHa Kak HesaBucHMMasn
BellaresibHaa KOMMNaHua BHe pamMoK rocyAapCTBEHHOro
KOHTposiA. lNo3aHee BTOPOM 3aABUTE b CO34a TENEKOM-
naHuio A1+ B CTPYKTYpe KOMMNaHUK-3aABUTENA. 22-TO AH-
Bapsa 1997 roga MMHUCTEPCTBO CBA3M BbIAAO0 JIMLEH3UIO
KOMMNaHWKU-3aAaBUTESI0, MO3BOJIAIOLLYIO0 YCTAaHOBUTL Tese-
BM3WMOHHbLIM nepegatyvKk B EpeBaHe W nokasbiBaTb Ha
AEeLMMETPOBOM KaHane cBoM TenexkaHan Al+. JlnueHsnsa
6blna BblgaHa CPOKOM Ha nATb aeT. B 2000-2001 rr. 66110
M3MEHEHO 3aKOHOZATEeNbCTBO, peryavpyowee coepy
TenesnaeHuA 1 pagunosellanusa. Mo 3akoHy o Tenesnge-
HUW N pagMOBELLaHNK, MPUHATOMY B OKTAGpe 2000 roaa,
OblN YUYpEHKAEH HOBbIM OpraH — HalmoHanbHasa Kommceus
no TeneBUAEHUIO U paguoBelanmio (ganee — HKTP) -
YMNO/HOMOYEHHbIA IMLEH3UPOBATb M KOHTPO/MPOBATb
YacTHble Tene- n pagmokomnaduun. HKTP asnanack rocy-
[AapCTBEHHbIM OpraHoM, COCTOALLMM M3 AEBATU YIEHOB,
HasHa4yaembIX nNpe3vaeHToM ApMeHuMu. 3aKOoH O Bela-
HWW NpegycMOoTpes HOBYIO Npoueaypy IMUEH3UPOBaHUA,
COrfacHoO KOTOPOM BelaTebHble IMLEH3MU BblAaBaIUCh
Ha OCHOBE KOHKypca, KoTopbii nposoguna HKTP Ha oc-
HOBE CrucKa CBOBOAHbIX BELLATE IbHbIX YacToT.

B Tevenune 2001 roga Bce cylwiecTByoLLmMe BewwaTe b-
Hble JIMLEH3UN OblIM BPEMEHHO MEepeperncTpupoBaHbl
HHTP, oo 06bABneHnsa COOTBETCTBYHOLWMX KOHKYPCOB.
3-ro ceHTAbpa 2001 roga HKTP 3amenwna nvueHsuio
KOMMNaHWKU-3aABUTENA Ha HOBYIO SMLEH3UI0. HoBadA nn-
LeH3MA 6blna BbigaHa Ana BewaHua B 37-M 4aCTOTHOM
AnanasoHe CpoKom Ao 22 aHBapsa 2002 ropa. 23-ro Hos-



118 HOHOXK 4/2013

Mapuam OcunsaH

6pa 2001 roga HKTP npuHana peleHne oTN0KUTb 06b-
fIB/leHMe KOHKypca pnAa 37-ro 4acToTHOro AnanasoHa fo
MPUHATUA COOTBETCTBYIOLMX HOPM M MOJIOMEHUN, HO B
TO e Bpems paspelunia KoMnaHu1-3asaBUTENIO BelaTb
B 37-M 4aCTOTHOM AuanasoHe B TeYeHue HeonpeaeneH-
HOro BPEMEHM.

28-ro aexkaobps 2001 roga 6b11 NPUHAT 3aKOH O perna-
MeHTe HaLLVIOHa}'IbHOf;I HOMUCCHUK NO TeneBngeHnto 1 pa-
AVOoBeLLLaHUIo (Aanee — 3aKoH o pernameHTe HKTP).

C 2002 roga 6bl10 NPOBEAEHO HECKOJ/IbKO TEHAEPOB
AN1A 4aCTOTHbIX AManasoHoB. B yacTHOCTH, GblaKn Npose-
JeHbl TeHAepb! Ha noayyveHune 37-ro, 25-ro, 31-ro, 39-ro,
51-ro, 3-ro, 63-ro 1 56-ro 4acToTHbIX AnanasoHoB. Ha-
ynHaa ¢ 1-ro anpena 2002 roga KoMNaHWA-3aABUTENb
npegbAsuaa uckm B Cy No X03AMCTBEHHBIM Aenam npo-
TmB HHKTP, KOTOpblE Kacaimcb NPUYMH OTKasa BblleyKa-
3aHHbIX TEHAEPHbIX NpeanoxeHni. Cya no Xo3sancTBeH-
HbIM AefiaM OTHK/IOHW/T UCKWM KOMMNaHWM-3asBUTENS KaK
6e30cHoBaTesibHble. [1oyT BO BCex cayyanax o60ocHoBa-
HWE OTK/IOHEHWA 6bl10 OAHMM U TeM Ke. HomnaHua-3a-
ABUTENb 06anoBana peweHne Kommepyeckoro cyga B
AnennaumMoHHOM cygae, a Takxe B HaccaunoHHoOM cyge.
HaccaunoHHbIM cyg, OTKIOHWA Kanoby, AO0CI0BHO NOBTO-
pvB GopmynMpoBKy Cyaa no X03AMCTBEHHbIM Aenam 1
3aKJ/1H04MB, YTO:

“B paHHbIX 06CTOATENLCTBAX apryMeHTbl, NpUBEAEH-
Hble B anenIALMOHHOM Hanobe 1 KacaroLmeca Bonpocos
npasa, HEO6OCHOBaHHbI, MOCKOJIbKY OHU BblM NOAPOBHO
OMPOBEPrHYTbI B BbIBOAAX, NMPEACTAB/IEHHbIX B PELIEHNN
Cyna no xo3ancTBEHHbIM genam”.

JaHHasa cuTyauusa noBTopsaaachb Npu Kamaom cypeob-
HOM pas3bupaTrenbcTBe, KOTOPOEe KacasoCb OTH/IOHEHWA
TEHAEPOB Ha pas/INyHble YAaCTOTHbIE ANana3oHbI.

Mcxopa us atoro, 27-ro aerycta 2004 roga OOO
“MenTteKc” u ero npeacepatens r-H Mecpon MoscecaH
noganun uck npotue Pecny6nunku Apmenns B ECIMY Ha
OCHOBaHWW cTaTbu 34-oM HoHBEHLMM O 3awwmTe npas m
OCHOBHbIX CBO6OJ, YenoseKa. 3aasutenu npocuan Cyp,
YCTaHOBUTb, YTO OblNN HapyLUeHbl UX NpaBa, OroBOPEH-
Hble B cTaTbsAX 6 1 10 KoHBeHLMM, a TaKKe B cTaTbe 14,
B CUCTEMHOM CBA3M CO cTaTbAMM 6 1 10. Cya He npusHan
npaBoO BTOPOro 3asBWUTENA MPEeAbABNATb UCK. Paccmo-
TpeB aKTUYECKUe o6CcToATeNbCTBA Aena, Cya npeacTa-
BW/1 CNeaylolne CYHAEHUA, Kacalolmeca HapyLlleHun
npas, NpeaycMoTpeHHbIX KOHBEHUMEN.

1. Npepnonaraemoe HapyleHue ctatbu 6
HoHBeHUuuH

HomnaHnua-3aaBuTens npeacraBuna Xanaoby O TOM,
4YTO B C/ly4ae C 06evMMM CepusaMM CyaebHbIX pasbupa-
TENbCTB B HALMOHAJIbHBIX CyAax MOCAeAHME He NMPULLIU
K 060CHOBaHHbIM BepavKTam. bonee Toro, B npouecce
cypebHoro pasbuparesbCcTBa No Aesy TeHAEPHOro npo-
uecca no 63-my yactoTHoMmy guanasoHy Cya no xo3sam-

CTBEHHbIM AenamM HapyLna NPUHLMN paBeHCTBa CTOPOH.
HomnaHua-3aasBuTens pykoBoacTeoBasiack naparpadom
1 ctatbm 6 KOHBEHUMKN, KOTOPbIN B OTHOLLEHWUW JAHHOIO
BONpoOCa rnacur:

«Harabii B cnydae cnopa o ero rparaaHCKux npasax
M 0BGA3aHHOCTAX ... MMEET NPaBO Ha CMnpaBef/MBOE ...
pasbupaTenbCTBO ... CyoM...”

HacatenoHo npuvemneMoctn TpeboBaHus nNpu3HaTb
HapyweHne npas Cyg NOBTOPHO NOAYEPKHY/, YTO napa-
rpad 1 ctaTbM 6 0643blBaET CyAbl NPeACTaBAATb OCHOBA-
HWA CBOMX PELUEHUI, HO AaHHOE MOJIOKEHUE HE MOMKET
ObITb NMOHATO KaK TpeboBaHWe NPEACTaBNAATb AeTasIbHbIN
OTBET Ha Nt060M aprymeHT. PamKu NpUMeEHEeHUs AaHHOM
0653aHHOCTW NpPEeACTaB/ATb OCHOBAaHWA MOFYT pas/iu-
4yaTbCA, UCXOAA M3 CYTU pelleHuAa.® Takum 06pasom,
npvHUMas BO BHUMaHue npeueaeHTHoe npaso Cyaa,
NocAegHWA NOCHUTA AaHHYI0 YacTb 3aABKWU, O4EBUAHO,
HEe060CHOBAHHOM U OTKJIOHW/ €€ B COOTBETCTBUMN C § 3 1
4 ctaTtbyn 35 KoHBEHUMM.

2. Npepnonaraemoe HapyweHue ctatbu 10
HoHBeHUuuHU

HomnaHua-3aaBuTeNb npeacrasuia anoby o TOM,
YTO HEeNpeaoCTaB/IEHNE INLEH3MM Ha BeLLaHWe ABNAETCA
OrpaHnyYeHnemM cBO60/bI BbIpaeHNs MHEHMA U HapyLue-
HMeM nonoxeHun ctaten 10 KoHBeHUMM, cornacHo Ko-
TOPOM Karabl MMEET NpaBo CBOOOAHO BblparKaTb CBOE
MHeHuWe. [InAa ycTaHOB/EeHWA daKTa HapylleHuAa npasa,
npegycMmoTpeHHoro ctatber 10, Cya AonKeH 6bln oTBe-
TWUTb Ha CnegyloLue Bonpochl:

1. Mimesio im MecTo BMeLlaTe/ibCTBO B CBO6OAY HOM-
naHun-3aaBUTE/IA epeAaBaTb UHGopMmauuio u
ugen?

2. Bbbl10 1 BMeLaTeIbCTBO ornpasiaHHbIM?

PaccmoTpeB daKTbl gena v npoBeaA napanienu ¢
npeaLwecTBYOWUM NpeLeaeHTHbIM NpaBom, chopMmpo-
BaHHbIM Cyaom, NOCAefHWM YCTaHOBW/, YTO COOTBET-
CTBEHHO MMEI0 MECTO HapyLUEeHWUEe MOJIOMEHUNA CTaTbu
10 KoHBeHLmMM.

3. Npepgnonaraemoe HapylweHue ctatbu 14
HoHBeHU1Hn B CUCTEMHOI CBA3U CO
ctatbaAMu 6 U 10 KoHBeHLUUHN

B saxsiouyeHMn KomnaHus-3anBuTesb MpegcTasuia
}anoby o ToMm, 4yto peweHna HKTP wn BHyTpurocygap-
CTBEHHbIX CyaoB Obl/IM NOJIMTUYECKM MOTUBUPOBAHHbI-
mu. HomnaHusa-saasutenb yteepwpana, 4to HKTP He
ABAANACb He3aBUCUMbIM U HENPeaB3ATbIM OpraHom,
NMOCKONbKY BCe 9 ee YNeHOB OblIM Ha3HavyeHbl Npesu-
fdeHToM ApMeHun.* HomnaHua-3anaBuTeb UCXoauna 13
cTaTbk 14, B CUCTEMHOM CBA3M co cTaTbAMU 6 1 10 KoH-

8 Cwm. «MenTtexc» npotns ApmerHmu, Pelwenne EKIMY ot 17 ceHTa-
6psa 2008 ropa, & 87.
4 Tam e, & 94
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BEHLWKN, KOTOPaA B OTHOLLEHMM JaHHOro Bomnpoca npesa-
ycMaTpuBaerT:

“Monb3oBaHne npaBamu 1 cBOGOAAMMU, MPU3HAHHBIMM
B HacTosIen KoHBEHL MM, 1ONIHKHO ObITb 06ecnevyeHo 6e3
KaKom 6bl TO HX 6b110 AUCKPUMUHALLMM MO NPU3HAKY...No-
JIMTUHECKUX U UHBIX YOEeAeHUN...”

Cypa yKasan, 4To KoMnaHuA-3aaBUTENb HE NOAHMMaNa
BOMpoca o npegnonaraemom NoJIMTUYECKON ANCKPUMMHA-
LUK 1 0 MeToae HasHadyeHuns YneHoB HKTP B cBoem ucke,
HanpaB/IeHHOM BO BHYTPUrocyfapCTBeHHble cyabl. Ha
OCHOBaHuK aToro Cya Hallen AaHHYI0 YacTb 3aABKU, OYe-
BMAHO, HEOBOCHOBAHHOM B MOHMMaHWK § 3 ctaTbn 35 1 OT-
KJIOHWN ee B COOTBETCTBUM C § 4 cTaTbn 35 KoHBeHUmMK.5

B gononHeHue K BbllleyKasaHHbIM TpeboBaHUAM 3as-
BUTE/Ib NOTPE60OBaN BO3MELLEHUA MAaTEPUaIbHOIO U He-
maTepuasibHOro yuwepba Ha ocHoBaHun ctatbn 41 HoH-
BeHUuMU. C TOYKM 3peHnsa matepuanbHoro yuiepba, Cyga,
CYUTAET, YTO UCKM MO YNyLEHHON BbIro4e UMEIOT Teope-
TUYECKYIO CYLLHOCTb (CM., B YMC/IEe APYruX, BbilLeynoms-
HyToe [leno Informationsverein Lentia and Others, § 46,
u BbiweynomaHyToe Jeno Radio ABC, § 41). Bonee Toro,
CyZ He HaxoauT NPUYMHHYIO CBA3b MEMAY YCTaHOBJIEH-
HbIM HapyLUeHWEM U MnpeanonaraeMbiM MaTepuasibHbIM
yuiep6bom, CBA3aHHbIM C NpocToemM obopyaoBaHUA. YTo
KacaeTcA ynyLweHHOro A0X0oAa Mo KOHTPaKTY, TO AaHHbIM
MCK BbIXOAWT 3a PamKW HACTOALEro cnopa, NoCKOJbKY
KacaeTcA npegnosiaraeMbiXx HapyLeHWW npu npoBege-
HUW KOHKypca Mo YacTtote 37 uan 060 BO3MOMKHbIM
yuiep6, NPUYMHEHHBIN B pe3y/bTaTe JaHHOro TeHAepa.
Hak yKkasbiBanocs Bbllle, AaHHbIM BONPOC paccMaTpmBa-
etcA Cygom B pamKax gpyroro UCKa, npeacTaB/IeHHOro
KOMNaHWen-3afABUTENEM U 3apPErncTpMpoBaHHOro Mo
Homepom 37780/02. Ha ocHOBaHWMM BbllleyKa3aHHOMo
Cyn OTKJIOHWN TPE6OBAHUA KOMMNaHUKN-3aABUTENA MO Ma-
TepuanbHomy yuiepby.t

Kpome Toro, Cya BHOBb MOAYEPKHYJ, YTO C LEbIO
3P HEKTUBHOrO MNPUMEHEHUA Mpas, rapaHTUPOBAHHbIX
HoHBeHUMeRn, OH AONKEH UMETb BO3MOMXHOCTb Ha3Ha-
4yaTb MaTepuasbHyl0 KOMNEHCALUMIO 38 HeMaTepUasibHbIN
yuiep6 MU KOMMEpPYECKMM KOMMaHusAM. B Takux crydasx
Heo6Xx0ANMO NPUHATL BO BHUMaHWE penyTauuio Komna-
HWW, HeonpeaeseHHOCTb B MPUHATUM peLleHui 1 nna-
HWPOBaHUK, NPobsieMbl B yNpaBieHNN opraHmsauuen (B
CJ/ly4ae KOTOporo HeT TOYHOro MeToAa noacyeTa nocnea-
CTBUWI) U, B KOHLLE KOHLLOB, pa3oyapoBaHne 1 Heonpegae-
JIEHHOCTb, MCMbITbIBAEMbIE YJIEHAMW KOMaHAbl MeHeq-
¥MeHTa (cM., mutatis mutandis, BeiweynomaHyToe [eno
Comingersoll S.A § 35). Cya cuuTaeT, YTO HeNpUMEHEHUE
HKTP KpuTepueB NuLEH3UPOBAHWA BO BCEX OTAE/IbHO
B3ATbIX C/Ay4asx B COOTBETCTBMM cO cTatber 10 Hou-
BEHLUMW, B YAaCTHOCTH, OTKa3 NpeabABUTb MPUYMHBI NO-
BTOPAIOLLMXCA OTKA30B TEHAEPHbIX NPeA/IOEHNA KOM-

Tam e, & 95
6 Tam e, & 102

NaHUKN-3aABUTENA, HE MOI/1I0 HE MPUYUHWUTL HEey[o06CTB
AMPEeKTOopaTy KOMMaHWKW-3aaBUTENA, U 9TU HeypobCeTBa
He MOryT ObITb KOMNEHCMPOBaHbI MPOCTOM KOHCTaTaUneN
daKTa HapyweHua (cM., mutatis mutandis, Tam e, § 36;
u BblweynomaHyToe leno Freedom and Democracy Party
(OZDEP), § 57). cxoana s aToro, Cya Ha crpase//IMBoi
OCHOBE NPWHAN peLleHne yaoBNETBOPUTb UCK KOMMNaHK-
n-3aABUTENA MO KOMNEHCAUMN HeMaTepUanbHOro yuep-
6a B pasmepe 20 TbicAY eBpO.’

ll.KomnoHeHTbI NpaBa Ha cnpaBepsiuBoe
cypebHoe pa3bupaTesibCTBO U UX
npuUMeHeHue K AaHHOMY aeny

OpHa 13 HaMboee BarHbIX KOHLEMLUUIA, N3N0KEHHbIX
B EBponetickon KoHBeHUMH, — 3TO rapaHTUpoBaHue npa-
Ba Ha cnpasef/MBoe cyaebHoe pa3bupaTesibCTBo, KOTO-
poe npeaycMOTpeHo cTaTber 6 HoHBeHL MK,

CtaTtba 6 ABNAETCA CBOAHOM NMPaBOBOM HOPMOM, KO-
Topasa OnpeaenseTca Kak “CaTtbli KOHCMEKT TOro, yto
npeacTtaBnfeT M3 ce6GA cnpaBea/MBOE OTNpaB/eHue
npasocyama.” MNpaga, 3aWuileHHbIe CTaTber, 3aHUMatOT
LeHTpanbHoe MecTo B cucteme KoHBeHumn. Cnpaseg-
NMBOe cye6Hoe pa3bupaTesibCTBO, B PaBHOM CTEMNEHU B
c/yyae € rparaaHCKMMKU U YroJIOBHbIMU AeNaMu, ABNAET-
CAl COCTaB/IAOLMM 3/IEMEHTOM MAEUN BEPXOBEHCTBA 3a-
KOHa W YacTblo 0bLero Hacneams cornacHo npeamoéyne
[lOroBapuBaloLLMUXCA CTOPOH.®

MNpaBo Ha cnpasegAnBoe cyaebHoe pa3bmupaTenbCTBo
MMeeT HECKOJIbKO COCTaBAAIOLWMX, KOTopble byayT pac-
CMOTpEHbI 60/1e€ AeTa/bHO.

1. JlocTynHOCTb cyAaa

Cyg BnepBble npuaHan gaHHoe npaso no Aeny losa-
Aepa B 1975 rogy.1° YeTKO NpMMEHMB MeTOoA MHTepnpe-
Tauun «AenCTBEHHbIX npas», Cya NOCTaHOBWI, YTO Ae-
Ta/IbHbl€ rapaHTUM CnpaBeaIMBoOro cyaebHoro paséupa-
TeNbCTBa, NPefyCMOTPEHHbIE cTaTbel 6, He 6yayT MMEeTb
CMmbICna, ecnv, B NepByl0 o4Yepefb, HET BO3MOMHOCTH
HavyaTb cygonpoussoacTBo. C Lenbio rapaHTUM npasa
Ha cnpaBeasvBoe cyaebHoe pa3bmupaTebCTBO KarKaoMy
[OMKHa 6bITb 06ecneyeHa 4OCTYNHOCTb cyaa.

2. 9pPeKTUBHOCTb CyA0NPOU3BOACTBA

B cBeTe npaBa Ha cnpaBeamBoe cygebHoe pasdupa-
TeNbCTBO CeAyeT PaCCMOTPETD ELLE OAMH acneKT — ad-
eKTUBHOCTb cygonpounasoacTea. CBAsaHHaA C NPUHLM-

7 Tam e, & 105

8 Crtatba J. Cremona, ‘The public character of trial and judgment
in jurisprudence of the European Court of Human Rights’ B F.
Matscher and H.Petzold, Protecting Human Rights: The European
Dimension: Studies in Honour of Gerard J. Wiarda (K&In, 1990),
cTp. 107.

9 Clare Ovey, Robin C.A. White, The European Convention on
Human Rights (4th ed. Oxford University Press, 2006), at 158

10 Golder v. United Kingdom, Judgment of 21 February 1975, Series
A, No. 18; (1979-80) 1 EHRR 524.
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NoM AOCTYMNHOCTU Ccyaa AEeNCTBEHHOCTb OKOHYaTEIbHOro
BEPAMKTA cyaa fABAAETCA elwe OAHMM OCHOBOMo/ara-
LLMM acreKTOM BEPXOBEHCTBA 3aKOHa.

HeucnosnHeHWe pelieHni MNo rparaaHCKUM aenam,
KareTcA, ABNAETCA 3HAEMMYECKOW npobiemor 60/b-
LWKHcTBa cTpaH BocTouHom EBponbl, B YACTHOCTH, MO TEM
Aenam, B KOTOPbIX, MO MOCTAHOB/IEHUIO CYAa, AONKHUKOM
ABNAETCA roCy4apCTBO U MMEETCA MHOMECTBO PELLEHUH,
YCTaHOBMBLUNX HAPYLLEHWE MONOKEHNIN CTaTbW 6 HA 3TOM
OCHOBaHuu.t

MNpaBo Ha addPeKTUBHOE CyL0NPON3BOACTBO NPEeano-
naraer, 4To, NOC/1e TOro KaK peLleHue Mo rparmaaHCKoMy
Aeny UAn onpasfaHue no KPUMWMHaNIbHOMY Aesly CTasio
OKOHYaTe/IbHbIM U 006A3aTesNbHbIM, HE [AOJIKHO Cylue-
CTBOBaTb PMCKa OTMEHbl faHHOro peweHusa. MHorve
ObIBLUME KOMMYHUCTUYECKME CTPaHbl COXPaHUIN B CBOMX
npoLeccyanbHbIX KOAEKCax NpaBo opuuuaibHOro rocy-
JapCTBEHHOMY /iMUa, Hanpumep MNpOKypopa, BHOCUTb
0cobyto anennaumio B Ntoboe Bpems.L?

3. “PaBeHCTBO CTOPOH”

“PaBeHCTBO CTOPOH” MK NpoLeccyasibHOe PaBeHCTBO
AIBNAETCA CNeAyoWen BarHOM KOHLENUWEN B pamKax
cnpaseasMBoro cyaebHoro pasbupatensctsa. Bnep-
Bble 3TO ynomuHaetca B Jene Neumeister,®* n ¢ atoro
MOMeEHTa ABNAETCA 3neMeHTOM cTtaTbu 6(1). [daHHas
KoHuenuuA TpebyeT crnpaBedMBOro 6anaHca Mexay
CTOpPOHaMM U MPUMEHWMA KaK K rpamAaHCKUM, Tak U K
yronoBHbIiM genam.'* B gaHHOM gene 3aAaBuUTENN yTBEP-
¥Aann HaMymMe AaHHOro KomnoHeHta, Ho Cya BHOBb
NoATBEPAWI, YTO BHYTPUIrOCYAapCTBEHHbIE CyAbl UMEIOT
HaMyyLyo NO3UUMIO ANA OLEHKM OTHOCMMOCTM AOKa-
3aTeNIbCTB K CMOPHbIM BOMpoOcam AaHHoro gena. bonee
TOro, cTatbfl 6, KaK NpaBW/I0, OCTABAAET HA YCMOTPEHHNE
BHYTPUIroCcyAapCTBEHHbIX CYAOB OLEHKY HeobXxoaumo-
CTW BbI3blBaTb CBUAETENEN (CM., B yncne apyrux, Vidal
v. Belgium, PewweHune ot 22 anpena 1992 r., Series A no.
235-B, § 33; 1 Wierzbicki v. Poland, no. 24541/94, § 45,
18 ntoHA 2002).

11 Cpean MHOrOYMCNEHHbIX MpumepoB, cMm. Hornsby v. Greece
(App. 18357/91), Judgment of 19 March 1997; (1997) 24
EHRR 250; Burdov v. Russia, (App. 59498/00), Judgment of 7
May 2002; (2004) 38 EHRR 639; Jasuniene v. Lithuania, (App.
41510/98), Judgment of 6 March 2003; Shmalko v. Ukraine,
(App. 60750/00), Judgment of 20 July 2004; and Popov v.
Moldova (App. 74153/01), Judgment of 18 January 2005. In Pini,
Bertani, Manera and Atripaldi v. Romania, (Apps. 78028/01 and
78030/01), Judgment of 22 June 2004; (2005) 40 EHRR 312, Cya
YCTaHOBW/ HapyLLEHWE B TOM, YTO rOCYAapCTBO He NPeANpPUHANO
LENCTBUI ANA NPpUBEAEHUA NPUroBOpa B UCMOJIHEHWE, KOTOPbIN
TpeboBas OT YaCTHOro AETCKOro AoMa nepeaaTb AeTen Ux npu-
€MHbIM POAUTENISAM.

2 Cwm., Hanpumep, Brumarescu v. Romania, (App. 28342/95),
Judgment of the Grand Chamber of 28 October 1999; (2000) 33
EHRR 862; Ryabykh v. Russia, (App.52854/99), Judgment of 24
July 2003; (2005) 40 EHRR 615.

13 Neumeister v. Austria, Judgment of 27 June 1968, Series A, No.
8; (1979-80) 1 EHRR 91.

14 Steel and Morris v. United Kingdom, (App. 68416/01), Judgment
of 15 February 2005; (2005) 41 EHRR 403; & 59 pelueHus.

4. Pa3yMHbIii CPOK

M3 copepraHunsa cTatbM 6 CTAHOBMTCH SICHO, 4TO
Kamabli UMEET NpaBoO Ha crpaBej/MBoe U Ny6auyHoe
pasbupaTenbCTBO Aefa B pasyMHbI CPOK. 3aaButenmu
MOMAW NPEeACTaBUTb MCK O HapyLeHUU AaHHOr0 KOM-
NMoHeHTa NpaBa Ha cnpaBeasMBoe cyaebHoe pasbupa-
TENIbCTBO M MOIMN Obl BbIMrpaTb 4E0, HO HE cAenanu
3TOro.

5. O6ocHOBaHHbIe pelueHus

O60CHOBaHHbIE PELLEHMA ABNAIOTCA NocneaHen Te-
MO OGCYHAEHUs B paMKax npaBa Ha crpaBea/iMBoe
cynebHoe pas3bupaTenbCcTBO. Hapagy ¢ Tem, 4To 060CHO-
BaHHOE peLUeHNE He ABNIAETCA O4EBUAHBIM TpeboBaHWEM
cTaTbu 6, OHO ABNAETCA NoApasyMeBaeMbIM TPe6OBaHU-
eM crnpaBefsIMBOro cygebHoro pasbupartenbcTsa Aena,
KoTopoe 6bl10 Nnpu3HaHo EBponenckum cygom.'s Ecnaum
Cyn npeactaBnseT 060CHOBaHWA, Torga prima facie tpe-
60BaHUA CTaTbl 6 B 9TOM OTHOLLEHUW YA0BETBOPEHBI, U
9Ta Npe3ymnuus He HapyLLUeHa UCXOAA U3 MPOCTOro Aony-
LEHUA, YTO PeLleHne cneLuanbHO He obpallaeTea K oa-
HOMY BOMPOCY, KOTOPbIM 3aABUTE b CUUTAET CYLLECTBEH-
HbiM. C Apyror CTOPOHbI, EC/M, HaNpUMep, 3asBUTESb
yKasan Obl, 4TO CyJ MPOUrHOPUPOBAN CYLLECTBEHHbIN
aPryMEHT 3aLLMTbl, KOTOPbIN Obl1 YETKO NPEACTaB/EH 3a-
ABUTENIEM W KOTOPBbIW, €CJIN OblN Obl NPUHAT, MOT YaCTHUY-
HO WJIM MOJIHOCTBIO OCBOGOAUTL €ro OT OTBETCTBEHHO-
CTH, TOrga aTo 6610 6bl 4OCTATOYHbIM OCHOBaHUEM A1l
OMpPOBEPIKEHUA NPE3YMMLUMM CNPABELIMBOrO CyAe6GHOro
pasbupartenbcTsa.'®

B wTore, COOTBETCTBME KOHKPETHbLIM MOJIOKEHUAM,
onpeaeneHHbIM B CTaTbe 6, HE MOXET OTAE/IbHO rapaH-
TMpOBAaTb TOro, YTO MMENIO MECTO CcrpaBe/iMBoe cyaeo-
Hoe pasbupaTenbcTBO. HEBO3MOXHO B O6GLIMX YepTax
YCTaHOBWUTb COAEPHaHWe CrnpaBes/IMBoOro cyaebHoro
pasbupaTenibCTBa, MOCKOJIbKY AaAHHbIA BOMPOC MOMKET
paccMmaTpuBaTbCA TOIbKO B KOHTEKCTE LIe/I0CTHOro Cy-
[AOMNpPON3BOACTBA, BK/IIOHYAA BCE aneaisaunoHHbIe Cyae6-
Hble pa3bupaTtenscTaa.'”

IV. OcHoBaHuA gaAa noga4vu ucKka B ECIMNY

Mepepn Tem Kak 06CyauTb OCHOBAHMA 1A obpalleHms
B ECIY B KOHKpPETHOM C/ly4ae, BarKHO pacCMOTPETb 06-
Wue ocHoBaHuA pasa obpauweHua B ECIMY. Bo-nepsbix,
3anABUTE/Ib JOIKEH ObITb “HKepTBOM HapyweHua”. Kpute-

'* Van de Hurk v. Netherlands, Judgment of 19 April 1994, Series
A, No. 288; (1994) 18 EHRR 481, nap. 61 peweHusa. Cm. Takke
Ruiz-Torija v. Spain, pelweHune oT 9 fexkabpa 1994, Series A, No.
303-A; (1994) 19 EHRR 553; 1 Hiro Balani v. Spain, pelieHune ot
9 pekabps 1994, Series A, No. 303-B; (1994) 19 EHRR 566.

6 Clare Ovey, Robin C.A. White, The European Convention on
Human Rights (4th ed. Oxford University Press, 2006), at 158

7 Fedje v. Sweeden, pelueHue ot 26 ceHTA6pA 1991, Series A, No.
212-C; (1994) 17 EHRR 14; Kostovski v. Netherlands, pelueHve
oT 20 HosI6pA 1989, Series A, No. 166; (1990) 12 EHRR 434.



Mapuam OcunaH

HOHOXK 4/2013 121

pUnN “HepTBbl HapyLLeHUa” 1 NPUemMaeMoCcTH npegcTas-
neHbl B ctatbAax 34 n 35 HoHBeHUMM.

CornacHo ctatbe 34, Cya MOMXET MPUHUMATb Haslo-
6bl OT 0600 HU3MYECKOrO MLA, SIIO6ON HENPaBUTENb-
CTBEHHOM opraH1M3aLunmn nav 1tbom rpynnbl YacTHbIX JinL,
KOTOpble YTBEPKAAIOT, YTO ABUIUCH HEepTBaMKU HapyLLe-
HWA UX NPaB O4HOM U3 BbICOKMX JOrOBapMBAIOLLMXCA CTO-
POH, NPU3HaHHbIX B HacTosAwen HoHseHumn nan 8 lMpo-
TOKONaX K Hel. BbiCOKMe poroBapvBarowmMecs CTOPOHbI
06A3y0TCA HUKOMM 06pa30M He NPeNATCTBOBAaTb AP deK-
TMBHOMY OCYLLECTB/IEHMIO 3TOrO Npaga.

Ctatba 35 HKoHBeHuun npegycmatpuBaeT, 4yto Cyg
MOXET NPMHUMATb AE10 K PACCMOTPEHUIO TONIbKO Noce
TOro, Kaxk 6blIM ncyepnaHbl Bce BHYTPEHHWE CpeacTBa
NpaBOBOM 3aluTbl, Kak 3TO NPeayCMOTPEHO 06LLenpu-
3HaHHBbIMK HOPMaMK MEeXAYyHapo4HOro npasa, 1 B Teve-
HWe LEeCTM MecALEB C AaTbl BbIHECEHWUS HALMOHAIbHBIMU
opraHamu OKOHYaTe/IbHOro PeLLeHus Nno geny.

B naHHOM KOHKpeTHOM Jesie 3asaBUTe I MMEN OCHO-
BaHWA ans obpaweHua B ECIMNY, nocKonbKy 0gHUM 13 KpK-
TEepWeB NPUEMSIEMOCTHU ABNAETCA ratione materia (06¢TO-
ATeNbCTBa Aena). B cooTBETCTBMM C 06CTOATENBCTBAMM
aena, nck B ECIMNY moxeT ObITb NpeacTaBieH, ec/iv OblU1o
HapyLleHO OAHO M3 MpaB, NpeayCMOTPeHHbIX HoHBeHUu-
el. B gaHHOM cnyyae 6b1/10 HapyLeHo NpaBo Ha CBOGOAY
BblpaxeHua MHeHUA, npegycmoTpeHHoe ctaTeen 10. Cya
TaKKe yCTaHOBW/I, YTO MMESI0 MECTO HapylleHue npasa
3aABUTENA, NPEAYCMOTPEHHOrO cTaTben 10.

V. PerynnpoBaHue Bonpoca B cCTpaHax
lOmHoro HaBxkasa

1. ApmeHuA

Bo Bpema cnywaHua pgaHHoro fena HoHcTuTyums
ApMeHWMM rapaHTMpoBana MnpaBO KarAoro Ha csoboay
BblpareHnsa MHeHuAa. Ctatba 27 KoHCTUTyumn Apme-
HUW NpegycMaTpuBaeT, YTO KamAabli MMeeT npaBo Ha
CBOGOAHOE BblpayKeHWe CBOEro MHeHMWA. 3anpeliaeTca
NPUHYXAEHWE Ye/IOBEKA K OTKa3y OT CBOEro MHEHUS WK
K ero uameHeHuto. Hamabli umeeT npaBo Ha cBoboay
C/I0Ba, BKJIIOYAA U CBOGOAY MOWCKA, MOJYYEHUs U pac-
NnpocTpaHeHWs CBEAEHUIM N naen Yepes Ntobble cpeacTea
MHGOPMaLK, HE3aBUCUMO OT rOCYAapPCTBEHHbIX FPaHMLL.
Ceoboga cpeacTB MHpoOpMauun rapaHTupyetcs. ocy-
[apCTBO rapaHTMpyeT Ha/lnune U LeATeNbHOCTb Hesa-
BMCUMbIX OBOLLECTBEHHbIX paauo U TeNeBUAEHUSA, Npea-
naratoowmnx MHoroobpasue nepegay MHOOPMALMOHHOrO,
06pa3oBaTesIbHOro, Ky/bTYPHOrO W pasBiieKaTeNIbHOro
Xapakrepa.

CornacHo ctaTbe 28 3aKoHa O TeNIEBUAEHUN U paan-
oBeLaHnn ApMeHun, obLLecTBEHHas TenepaguoKomna-
HWS1 PYKOBOACTBYETCS B CBOEN AeATEIbHOCTM NpUHLMNa-
MW O6BEKTUBHOCTH, AIEMOKpPaTMK, 6eCNpUCTPaCcTHOCTH U
obecneymBaeT cBO6OAY C/I0Ba M TBOPYECTBA.

2. M'pysuma

KoHcTutyumsa Npyaum 6bina npuHaTta B 1995 roay. Cta-
TbA 19 npegycmaTpusBaeT cnegytowee:

1. Haxxgomy 4enoBeKy rapaHTMpyeTca cBoboga Cio-
Ba, MHEHWA, COBECTU, BEPOMCMOBEAAHNA U yHewae-
HUH.

2. 3anpeluaeTca npecnegoBaHue uua B CBA3WN C UC-
Nno/ib30BaHWEM MM CBOGOAbI C/I0BA, MHEHWM, CO-
BECTW, BEPOMCNOBEAAHNA N YOEHAEHUN, a TaKKe
NMPUHYOEHWE YeNnoBeKa K BbICKa3bIBaHUIO CBOEro
MHEHWA MO NOBOAY 3TUX CBOGOA.

3. 3anpelaeTca orpaHuyeHue NepevncieHHbIX B AaH-
HOWM cTaTbe cB060A, EC/IM UX MPOABAEHME HE YLIEM-
NAeT nNpas 1 CBOOOA APYrUX NNLL.

Bonee TOro, cBo60aa BblparKeHUA MHEHMA M cBOBOAA
C/lI0Ba TaKe U3/I0XeHbI B 3aKOHe 0 BewaHuu pysun. B
YacTHOCTH, cTaTbA 1 3aKoHa rnacur:

1. HacToAawwui 3aKoH B COOTBETCTBMU C MPUHLMNAMM
€cB060OAbI CN0BA U MHEHUA U CBOOBOAHOIO Npeanpu-
HUMaTeIbCcTBa onpeAenaeT NOpsALOK OCyLLecTBe-
HWA BeLLaHWA, NOPAAOK U PYHKLUKW CO3AaHUA He3a-
BUCUMbIX PErynpyloLLiMx opraHoBs B cepe Bella-
HWA, YCNOBUA peryaMpoBaHus, MOPSAOK M npoueay-
pbl IMLEH3UPOBaHWA [EATENBHOCTHU B 3TOM cdepe.

2. Uenamu HacToAwero 3aKkoHa ABNATCA: GOPMUPO-
BaHWe obLL,eCTBEHHOro BeLaH1s, He3aBUCMMOro OT
rocylapCTBEHHOro BMeLLaTeNbCTBA; peryavposa-
HWe [eATeNbHOCTM B cdepe BelwaHua B COOTBET-
CTBUX C MPUHLMNAMKU NPO3PayHOCTH, cnpasepiu-
BOCTW M 6ECnpuUCTPacTHOCTU NOCPeACTBOM Hesa-
BUCUMBIX PEryJMpyIoLIMX OpraHoB; obecneyveHue
€B060bI CN0BA U MHEHUA, CTUMYIMPOBAHUA KOHKY-
PEHTHOW cpeabl MEXAY BellaTenamMu, paBHoNpasums
W HE3aBUCUMOCTW BNafenbLeB NULEH3UU, addEK-
TUBHOIO UCNOJ1b30BAHUA 4aCTOT.

3. AsepbaigaH

HoHcTutyuma AsepbarigaHckon Pecny6auku Gbiia
TaKkxke npuHaTta B 1995 rogy. B AsepbainaraHe cBobopa
BbIpaXKEHWA MHEHUA rapaHTUpyeTca Ha ypoBHe HOHCTH-
Tyumun. B yacTHocTH, cornacHo ctatbe 47:

I. Haxpgbii obnagaet npaBoM Ha CBOGOAY MbICAW U

cnoBa.

Il. HUKOro Henb3a nNpuHYgUTL 0OHapoAoBaTb CBOMU
MbIC/IU U YOEXAEHUA WMAM OTKa3aTbCA OT CBOWMX
MbIC/IEN U YOEHAEHUN.

Ill. He gonycKkatoTca arMtauma 1 nponaraHga, Bo3oyK-
Jarolme pacoByto, HALMOHAJIBHYIO, PENNIMO3HYIO U
CoLManbHyo PO3Hb U Bpamay.

Kpome TOro, 3aKoH 06 OOLECTBEHHOM Tesnepaau-
oBellaHnn AsepbarigiaHa onpeaensieT, YTo uenb 06-
LEeCTBEHHOro TenepaguoBellaHnsa — 3TO MOAroTOBKa
[OCTOBEPHOM NO COAEpPHaHUI0, cOanaHCUPOBaHHOM WH-
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dopmaumu, HanpaBNEHHON Ha 06ecrneyeHne OBLMX UH-
TepecoB HaceneHusa AsepbangraHckon Pecny6auku,
Kak obLliecTBa B LE/IOM, TaK U OTAENbHbIX ero C/0€eB B
couMasibHOM, Hay4YHOM, 06pas3oBaTesIbHOM, KYAbTYPHOM,
pasBnieKaTenbHOM 1 apyrmux chepax, Ha OTpameH1e CBO-
60/ibl MbIC/IN U CNOBA, Pa3/IMyHbIX B3rNAAOB U yoewae-
HWIA, pacnpocTpaHeHne yKasaHHoM MHdopMaLum B COOT-
BETCTBMUU C COBPEMEHHbLIMU TEXHNYECKUMU CTaHA4apTaMmn
M cTaHAapTaMu KavecTBa, yBamasn OCTOMHCTBO, NpaBsa u
€B060Ab! IMYHOCTM M OCHOBbBIBAACH Ha NMPUHLIMMNAX 3TUKMW.

VI. Bo3mMoiKHOe BJIMAHME faHHOro pelueHns
Ha NPaKTURY

C TO4YKM 3peHns npaBoONpUMEHEHUA CBOGOAbI Bbipa-
¥EHUA MHeHus, peweHue no Jeny «Mentexc» nmeet
60NbLLOE BAMAHWE Ha cTpaHbl KOxHoro HaBkasa, a Tak-
e [aHHOe pelleHue BaxHO AN OCTaslbHbIX CTpaH. B
4acTHOCTH, 3HayeHue peweHua ECIMY 3aknioyaetca B
TOM, YTO OHO fAABNAETCH K/IIOYEBLIM NPELEAEeHTOM A/1A TeX
CTpaH, rae, Aawe npy yCAoBUW 3aKOHOAATENIbHOMO pery-
MpoBaHuA cBo6OAbI CI0BA, CYLLECTBYIOT NPobsiembl Ha
npaKkTUKe.

Jaxe B TaKOW JEMOKpaTUYECKOM U pasBUTOM CTpa-
He, Kak CLUA ewe cywecTByOT Npobiembl, Kacatowmecs
peanusaumum cBoboAbl BblpaxeHusa MHeHuA. U HeyamBw-
TenbHO, 4To BepxosHbit Cyp, CLLA cuuTaeT, 4to gaHHas
cBoboaa ABnAeTCA “maTpuLen, 06a3aTeslbHbIM YyCA0BUEM
noyTu nobor gpyron dopmbl cBoboabl”. Be3 Hee apyrue
OCHOBHble CBODGOAbI, TAKME KaK U3bupartesibHOe npaso,
YBAHYT N UCHE3HYT.

Heo6x0a1MMo ynomsHyTb, YTO B pamKkax EBponerickoro
Coto3a peanvsoBaHa nporpamma, KoTopas HasblBaeTcs
“Copencteue cBoboae, NpPodeccroHannsaMmy U napa-
amamy CMU Ha KOxHom Haekase v Mongose”. O6wen
uenbto coBmecTHom nporpammbl EC/CE “CopenicTtBusa
cBobope, npodeccuoHannamy u naopaamsmy CMHU Ha
KOxHom KaBkase n MongoBe” ABNAETCA NOMOLLb B pas-
paboTKe NPaBoOBbIX M MHCTUTYLMOHA/IbHBIX FapaHTUi ANA
CBOGOAbI BblpayKeHWs MHeHMA, 6osiee KayeCTBEHHOM
HYPHaIMCTUKM U MAOPAJIMCTUHECKON PacCTaHOBKU CUJI
B chepe CMU B cooTBETCTBUM CO cTaHAapTamu CoseTa
EBponbI M OTHOCALLUMXCA K AEATENIbHOCTU KaK TpaguLMOH-
HbIX, TaK 1 HOBbIx CMW. JaHHbI haKT cBUAETENbCTBYET
0 TOM, YTO B JaHHOM cdepe eLle CyLeCcTBYIOT NpaKThye-
CKMe NpobeMbl.

VIl. 3aKnro4yeHue

PaccmoTpeHuWe BbileyKasaHHOM nHdopmMalmm no3so-
NAeT caenatb BbIBOA, YTO CBOGOAA BblpaKeHWUss MHEHWS
ABNAETCA OQHOM M3 Onop AeMOoKpaTun. Ha nyTu nocTpo-
€HWA eMOKpaTHK B CTpaHe Kaxjoe rocyapcTso, B nep-
BYIO 0Yepeab, AO/IHKHO rapaHTUpOBaTb CBOBOAHYIO pea-
n3aumio gaHHoM cBoboabl Ha NpakTuKe. HecoMHEHHo,

Kampaasa [emMoKpaTuiecKaa cTpaHa npegycmaTpvBaeT
B COGCTBEHHOM 3aKOHOAATE/NIbCTBE rapaHTUW [AaHHOM
CcBO6OAbI, HO B pe3y/ibTaTte TWaTebHOro MCCaesoBaHuA
BOMpOCa Mbl MOXEM OBHapyHWUTb, YTO MUCKYCCTBEHHbIE
MOJIOKEHMA HE MMEIOT CMbIC/1a, MOCKOJIbKY HUKaK He BN-
AOT Ha NPaKTUKY. Kak pasymHo 3aMeTun MexamMmepuKaH-
CKUWM cyA, No npaBaM YenoBeKa, “...9T0 TpebyeT, C OAHOM
CTOPOHbI, YTOBbI HUKTO HE 6blN NPOU3BOJILHO OFPaHUYEH
WA 4TOObI HMKOMY He MPEenATCTBOBa/IM B BblpareHWn
COOCTBEHHbIX Mbicnen. C aTOM TOYKM 3peHUs 3TO NpaBo,
npyvHagaexalee Kamaom TMYHOCTU. Ero BTOpoM acnekT,
C [pyrow CTOpOHbI, NpeanonaraeT KO/IEKTUBHOE NPaBo
nosyyatb N6y UHDOPMALMIO U MMETb JOCTYN K MbIC-
NAM, BbICKa3aHHbIM ApyrumMu... B coumanbHOM NA0CKOCTH
cB060OAA BbIparKeHWs ABNAETCA CPeACTBOM 0OMeHa nae-
AMKM U MHPOPMaLmern Mexay nogbmm n CMA™. 18

MTaK, paBanTe co3pgaguMm peasibHOE AeMOKpaTuye-
CKOe 06LLecTBO, KOTOPOMY HWKOrAa He MOHaAo6UTCSA
3alMLaTh OCHOBHbIE MpaBa Yesl0BEKA, MOCKOJ/IbKY OHU
HUKOrga He 6yayT HapyLaTbCAbl.

8 O6A3aTesIbHOE YNEHCTBO B accouuauuu NpeanvcaHHoe 3aKo-
HOM A/171 3aHATUSA KYPHAIMCTUKOM, KOHCYIbTaTUBHOE 3aKJloye-
Hue, OC-5/85 ot 13H0A6pA 1985 roaa, Series A, No. 5, naparpad
30-2.
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CTtpaHHasa cyabba ogHOro UCKa

I. O6cToATenbcTBa gena

O6LEecTBO C OrpaHNMYeHHON OTBETCTBEHHOCTHID «A»
ObI10 YYPEKAEHO NATLIO yYpeanTensamum BHavane B 1992
rogy, 3aTem nepepernctpmMposaHo B AHsape 1996 roga.
15 mapta 1996 r. ognH 13 yypegutenen A.[. BHOCUT
3afB/ieHWe O BbIXOAe M3 obuiecTBa U 3aABNAET O TOM,
4TO He ByaeT UMETb B ByayLleM HUKaKuX (PUHAHCOBBIX)
NPETEH3MI MO OTHOLLEHUIO K NapTHepam obLecTtsa. Pe-
LeHreM cobpaHua napTHepos OoT 15 mapTa 1996 r. 4.1.
MCKJIIOYEH U3 JOMIKHOCTU AUpeKTopa obuiecTsa. 4 anpe-
na 1996 r. no 3asABaeHMIO obLliecTBa «A» NpoM3BeaeHa
nepeperucTpaumnsa obuecrtsa, cornacHo Kotopon [A.[.
He 3HauuTCcA 60nee B CNWUCKe y4vpeauTenen obliectsa
W 0O/IM B OOLLECTBE nepepacnpeseneHbl Mexay ocTaB-
LLIMMHCA yypegutTenamu. COOTBeTCTByPOLIJ,VIe N3MeHeHunaA
BHOCATCA W B NpeanpuUHUMaTEIbCKUIM peecTp.

B 2008 rogy — T.e. yepes 12 net — [.4. BHOCUT B cyj,
MCK O NPU3HaHMKW NPOTOKOJ1a cobpaHmsa napTHepoB oT 15
mapTta 1996 roga He4eNCTBUTENbHbIM U BOCCTAHOBEHUMU
€ro B KayecTBe yupeanTens obliectsa «A», a TaKKe BOC-
CTaHOBJIEHMM €ro Ao0sM B obliecTBe. Ha cyae oH oTpu-
Luaet nognvcaHve um 3asasneHunsa ot 15 maprta 1996 r. o
BbIXO4e ero u3 obwectsa. Cya 3anpalumBaeT SKCnepTm-
3y No nosoAy NOAJIMHHOCTW ero NoAnUCKM Ha YyKasaHHOM
3anBfieHnn. B pesynbTaTe aKcnepTu3bl NnoaTBepa4aeTcA
nogavHHocTb nognuen A.4.

OTBeTYMK — 06LWWECTBO «A» — HE NPU3HAET UCK C YKa-
3aHMEM Ha MPOCPOYEHHOCTb TPEBOBAHMA U 3aKOHHOCTb
perncTpauumn uckatodenuna .. us obuwecraa.

B pesynbTate Tpex MHCTaHUMIM M NATU CYyAe6HbIX pe-
wenu 4.[. Bbivrpan cya v 6bl1 BOCCTAHOB/IEH B CBOMX
npaeax yypeautena obwecTtsa v Bnagenoua 20% B UMy-
LecTBe obulecTBa...

Il. TpaBoBaA oueHKa

3agayen cyga 6bl10 B NPUHLMNE BbISCHUTL ABa OC-
HOBHbIX BOrMpoca: NepBblii — BONPOC 06 MCKOBOW AaB-
HOCTM TpeboBaHMA 1 BTOPOM — B C/ly4ae, €CN MCKOBas
JaBHOCTb He ByAeT npu3HaHa UCTEKLel — BOnpoc o6
060CHOBAHHOCTU UCKA — B A@HHOM CJly4ae 060CHOBaH-
HOCTH TpeboBaHMA O MPU3HAHWUM HE3AKOHHbIM UCKJ0YE-
HWMA MCTUA M3 06LLEeCTBa M BOCCTAHOBJ/IEHUA €ro npas B
HeM.

' OkcneptT LeHTpa MemayHapoaHOW MUrpaumu U pasBuTUA, CO-
BETHUK MHCTUTYTa Ny6/AnYHOro ynpaeneHna npu TOUAUCCKOM
rocyAapCTBEHHOM YHMBEpCUTETE

1. UckoBaAa paBHOCTb

Bonpocbl MCKOBOM AaBHOCTWU OTPEeryMpoBaHbl B . 1
ctatbk 15 3aKoHa o npegnpuHumaTensx [pyauun? (pen-
cTBytoLas Ao 26 mapta 2008 Bepcus), corsiacHo KOTOpo-
My OBLWMI CPOK NpeabABAEHUA NPETEH3UA COCTaBNAET
5 1eT ¢ MOMEHTa MX BOZHWMKHOBEHMSA, EC/IN 3aKOHOM He
npeaycMoOTPeHO MHOe, a TaKkMe B M. 2 cT. 15, cornacHo
KOTOPOMY pelueHua cobpaHus napTHepoB, O6LIEero co-
6paHusa, mam HabagaTte/IbHOro coBeTa MoryT 6biTb 06-
}anoBaHbl B Te4eHWe ABYX MeCALEB NOC/Ae COCTaBNEHUA
NPOTOKONA PeLUEHUA.

Bonee o6uMM 06pa3om OTPEryMpoBaH BONPOC UCKO-
BOM faBHoCTH B cTatbe 130 MparkgaHcKoro Kogekca py-
31K, COrNIaCHO KOTOPOW OTHET TEYEHUA CPOKa JaBHOCTU
HayMHaeTCA C MOMEHTa BO3HUKHOBEHUA TpeboBaHWA,
IMBO C MOMEHTa, Korga uuo y3Haso, Uiu AOHKHO 6bl10
y3HaTb 0 BO3HUKHOBEHWM TpeboBaHus.

CornacHo HeocnopumbiM daxktam [.[. co6CTBEHHO-
py4yHO Hanuvcan 3asB/ieHWe O BbIXOAEe U3 OOLLecTBa, B
pesynbTaTe Yero OH U 6bla1 UCKOYEH U3 o6LecTBa U 4
anpena 1996 roga B npeanpuHMMaTeEIbCKOM peecTpe
BaKMHCKOro paroHHOro cyga 6bl1 3aperncTpupoBaH
HOBbI ycTaB obuwecTtBa A., cornacHo Kotopomy [.[.
y¥e He ABnfeTcA yypeauTesem obliecTtsa U ero Aons
nepepacnpegeneHa mexay apyrumu naptHepamu. Ecam
npeanonoxuTtb, 4to J.4. B 1996 rogy He ocosHan npouc-
wegwero daKTa ero UCK/IYEHMA U3 obLLeCTBa MU He
NoJIy4YM1 TOYHOrO NOATBEPAEHUA 3TOro paKTa, TeM He
MeHee, cnefyeT NpeanosiOKUTb, YTO B TedeHue 12 net
OH MMen 6eECKOHEYHOE KO/IM4EeCTBO BO3MOMXHOCTEM, ya0-
CTOBEPUTLCA B CBOEM cTaTyce. He cylwiecTByeT HUKa-
KMX A0oKa3aTeNbCTB TOro, YTO OH B TEYEHWE BCEro aToro
BpeMeHn — fo aeKkabpa 2007 roga — KaknMM-To 06pasom
NPUHAA y4yacTue B AeATeNbHOCTH OOLeCcTBa, yupeauTe-
JIeM KOTOPOro no CO6CTBEHHOMY YTBEPHAEHUIO OH BCe
970 Bpemsa aBasanca. T. e. TOT daKT, 4TO BO BCe nocie-
Aytowme rogbl J.[1. He 3Han 06 ero UCKIYEHUN U3 06-
LecTBa, CBUAETENbCTBYET MLLb 06 ero esuHTepece no
OTHOLLUEHMIO K BOMPOCY Y/IeHCTBa B 06LWecTBe «A» U O
TOM, YTO OH HE 3HaJ1 3TOro No CO6CTBEHHOMY YMYLLEHUIO
(06 aTom cm. nogpobHee HuKe lll.1.1)). Taknm obpasom,
COrfacHoO BCEM CYLLECTBYIOWWM B FPY3MHCKOM 3aKo-
HoJaTeNbCTBE HOPMaM KacaTe/lbHO CPOKOB AaBHOCTU
npeabABAeHUA TPEOOBaHUM U CYLLECTBYIOWNUM B Aene
6eccrnopHbiM daxTam, TpebosaHwe [.[. npocpoyeHo
KaK B cMbicne cT. 15 3akoHa o npegnpuHumarenax py-
3uK, Tak 1 B cMmbicnie cT. 130 MparaaHcKkoro Hogekca
py3un.

Jaxe ecam 6bl TpeboBaHWe He 6bIN0 NPOCPOYEHO, C
y4eTOM MMeloLnxXca 06CTOATENbCTB CyA MOr 6bl NpUme-
HUTb UHCTUTYT NOTEPU AENCTBUTENBHOCTU TPeboBaHUA,
KOTOPbIM, K MpUMEpPY, MMEET LUIMPOKOE MPUMEHEHWE B

2 3akoH 'pysun o npegnpuHumarensx, Tomamcu, 2002, c. 31
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cypebHon npaktuke Mepmanum («Verwirkung»3). OH oc-
HOBbIBAETCA Ha O6OLEeM MpuHUMNEe [06POCOBECTHOCTH
B rpamaaHCKoM 06opoTe n3 § 242 NepmaHcKoro Mpam-
[JaHCKOro YNOMeHusi, KOTOPOW cooTBeTCTByeT CT. 361
paxpaHcKoro Kogekca [pysuMu U aHasOrMyHoro TOJ-
KOBaHMA HOPM rpamAaHCKOro npasa B MpoLecce MHO-
roneTHen cyaebHOM NpPaKTUKK U NpeanonaraeT noTepro
[AENCTBUTENBHOCTU TPEebOBaHWA, eCiM KpeguTop He Oy-
JeT npeabABAATb CBoe TpeboBaHWe B TEHEHUE J0Aroro
BPEMEHW, B pe3y/ibTaTe Yero JOHKHUK MOKET UCXOOUTb
M3 TOro, 4To TpeboBaHWe He ByaeT NpeabaBAeHO U B By-
ayuwiem®. OCHOBOM AaHHOro NPaBoOBOro MHCTUTYTA ABAA-
€TCA HECOOTBETCTBYIOLLEE MPUHLMNY AO0BPOCOBECTHOCTH
B rpargaHCKOM 060poTe MpPOTMBOPEYMBOE MOBEAEHWE
Kpeautopa — «venire contra factum proprium“ — B gaH-
HOM cny4dae 6e3pevicteue A.[. v HenpeabsABAEHWE UM
TpeboBaHuA B Te4eHne MHOrux neT. MoMeHTOM oTcyeTa
MOr 6bl 6bITb MPUHAT MOMEHT UCKoYeHna J.[. 13 ymc-
Nla napTHepOB B pe3ynbTaTe perucrpaumm MsmMeHeHu B
obwecTse. [NpoBepKa cyaoM AeNCTBUA 3TOro NpUHLUMNA
TaKXe Morna 6bl MPUBECTU K 3aKJTIOYEHUIO O TOM, 4TO [.
[.1m Ha 3TOM OCHOBaHWM yTepsan NpaBo MPenbAB/EHUA
AaHHOro TpeboBaHuA.

B npuvHUMne Ha 3TOM 1 JOMHKHO 6bIN0 6bITb 3aBEPLUEHO
paccMOTpeHWe gena Cygom v cneaytoLimii Bonpoc no no-
BOAY AENCTBUTENIbHOCTU peLleHusa cobpaHma NnapTHEPOB
BOBCE He [0/IKEH 6bl1 O6bITb NOABEPrHYT U3YHEHMIO.

2. UcKntoveHne napTHepa U3 obliecTsa

CobpaHune naptHepos oT 15 mapTa 1996 roga npuHsa-
no pelweHue 06 nckaoderun A. . U3 AMpeKTopoB 06-
WecTBa, 4YTO MOATBEPHAAETCA NPOTOKONOM CO6paHms.
4 anpens 1996 roga napTHepbl 06LEeCTBa 06pPaTUIUCE B
cyn BakuHCKOro parioHa ¢ 3asB/ieHMEM O perncrTpaumu
M3MEHEHUN B ycTaBe 06LiecTBa Ha OCHOBaHWM NMPOTOKO-
na cobpanuAa napTHepoB 1 3aasaexua . [. 06 nckno-
4YeHuM ero U3 coctasa napTHepos obuectsa. Cyp 3ape-
rMCTpUpoBas MU3MeHeHue ycTasa obLiecTBa, COrlacHo
KoTtopomy [. [l. ye He fABAAeTCA yypeauTenieM U nap-
THepoB 06LLEeCTBA W €ro f0NA NepepacnpeseneHa Mexay
APYrMMK napTHepamm.

TyT HagO OTMETUTb, YTO CYLLECTBYET ABa NMPOTOKONA
cobpaHus oT 15 mapTta 1996 roga: nepsblii, KOTOPbIM
HaxoAuncA B maTepuanax peectpa, COAEPHMUT B cebe
TONBbKO NULWb UCKoYeHne [. [l. U3 ANPEKTOPOB WU Ha-
3HaYeHne HOBOro ANPEKTOPa, BTOPON, NPeACTaBAEHHbIN
napTHepamu O6LLECTBa, CBUAETE/NbCTBYET O pPeLIEeHUM
cobpaHusa no nosoay uckaodenua . [. TakKe 13 yuc-
na napTtHepoB obuwecTtBa. MHTepecHo, yto cam . . B
CBOEM UCKe TpebyeT NpU3HaHWA UMEHHO 3TOro — «BTO-
poro» — MPOTOKO/Ma HEeAEWUCTBUTE/IbHBbIM, NO KOTOPOMY

3 Palandt/Heinrichs, BGB, § 242, Rdnr. 87
4 Cwm. Takke XanH Bénnunr, Nlapo YaHTypua, Metop paboThbl cy-
[bM1 B rpaxaaHcKoM npouecce, Témnmncn 2003, c. 174, cHocka 16

€ro UCKJ/I4YMAN U3 NapTHEPOB 06LLEeCTBa, 4TO, O4EBUAHO,
CBUAETENILCTBYET O TOM, YTO AAHHbIM NPOTOKON eMy 13-
BECTEH M TaKMM 06pa3oM camM KOCBEHHbIM 06pa3oM Noa-
TBEPHAAET ero NoAJ/IMHHOCTb.

lll. Cype6Hble peweHus

1. PeweHune cypa nepBoi MHCTaHLMU

Cypa nepBol MHCTaHUMK® yAOBNETBOPUA UCK «HaCTHY-
HO»: OH He YA0BNETBOPUA TPEBGOBaHUE O MPUSHAHMM MPO-
TOKosa 06 ucktodeHuun .. ns obwectsa ot 15 mapTta
1996 r. HepEenCTBUTE/bHBIM, HO YAOBIETBOPUA €ro Tpe-
60BaHMe 06 BOCCTaAHOB/IEHNWN €ro B y4peauTensx obue-
cTBa u Bnagenbua 20% B KanuTase obLiecTea.

Cya B cBOEM 06OCHOBaHMU CCbI1AETCA Ha TO, YTO HE
cobngeHbl HOpMbl 3aKoHa O npeanpuHumarensx py-
3un (pepakuma, gencTeyowan go 26 maprta 2008 r.)
B BOMpOCax BbIXoAa MapTHepa U OTHYKAEHWUA JoaM — a
MMEHHO, XOTA MapTHEpP M 3asBU/ O CBOEM XEJIAaHUW Bbl-
MTU M3 OOLLECTBA U HE UMETb HUKAKMX MaTepuasibHbIX
NPETEH3WM MO OTHOLLEHMIO K OCTa/IbHbIM NapTHepam 06-
LecTsa, TEM He MEHee, 9TO BOJIEU3BABNEHUE HE Bbi3bl-
BaeT «aBTOMATMYECKU» BbIXOZ, NapTHepa n3 obLiecTBa.
HenoHATHO, O KaKOM aBTOMaTU3Me MAET pedb, Koraa
M3BECTHO, YTO 3 anpens NPOoU30LLI0 HOTapuasibHoOe Noa-
TBEpHAEHUe aToro 3aasnexHva [.[., a Ha cnegylowmi
[JeHb BHeCeHue OCTas/IbHbIMW MnapTHepamu 3afBieHUA
B PErMCTPALMOHHBIN Cya — T. €. MPUHATUE U3 BABNEHUA
BO/M W BMNOCNEACTBUM peructpaumnsa BakMHCKUM cyaom
M3MEHEHWI B yCTaBe 06LLeCTBa, CornacHo Kotopbim ..
YHe He ABAseTCA NnapTHEPOM OOLecTBa U ero Aons ne-
pepacnpegeneHa Mexay octaibHbiMM napTHepamu. Oc-
HOBaHMAMM CO CCbIJIKOM Ha cTaTbu 47.3 1 46.3 3aKoHa o
npeanpuyHMMaTensax HasblBalTCA:

1. YTo cyuiecTByOLWMIA — «NEPBbIM» NPOTOKON cobpa-

HWA NapTHEPOB COAEPHan TONbKO NMLLb UCKOYe-
Hue O.[. U3 gUPEKTOPOB, a He U3 yYpeauTeNnen u
NO3TOMY 3TOT NPOTOKOJ1 HE MOT 6bITb OCHOBaHMEM
AN1A UCKJTIOYEHMA ero 13 obLLecTBa M BHECEHUSA CO-
OTBETCTBYIOLLEN 3aMNMCU B PEECTPE;

2. YTo He cywecTBoBasiO creuuasbHOro Aorosopa
MeXay napTHepamu 06 oTyyaeHuu. Cya cuntaer,
YTO OTYYMAEHUE [O0/M [O/HKHO OCYLUECTBAATHLCA
TONBKO Ha OCHOBAaHWKM peLleHusa cobpaHns napTHe-
POB M NMPW HaM4YMK COOTBETCTBYIOLLErO JOroBopa
006 OTYYHAEHUN. A MOCKONbKY HET HM TOrO HU ApY-
roro, To uckaodeHre .. n nepepacnpegeneHve
€ro 4011 NPOM30LLIIO C HapyLLEHMEM 3aKOoHa.

Ctatba 46.3 3aKoHa O npegnpuHUMaTenax 4eNCTBU-
Te/IbHO NpefycMaTpuBaEeT, YTO OTHYMAEeHWe J0/IN — YTOo
03HaYyaeT KaK NpaBu/Io 3aK/1t04eHME COOTBETCTBYIOLLENO
[I0roBopa, — JO/IHKHO NOATBEPKAATLCA HOTapPUasIbHO.

5 Peuwenne Téunucckoro ropoackoro cyaa Ne 2/1158-2010 ot
30.09.2010
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Cypa He noxenan paccMOTPETb UCK/IKYEHME NapTHepa
13 obLiecTBa BO B3aMMOAENCTBUN C COOCTBEHHOPYYHBIM
3aaBneHvem [.[1. B KayectBe WMCMNOJIHEHWA €ro BOJIN.
Janee cyp npocTpaHHO, Ha ABYX CTpaHWLax, aprymMeH-
TUPYET HECOCTOATENbHOCTb MepepacnpeaeneHua Aoau
napTHepa Mexay ApYyruMu napTHepamun ¢ NpuBeAeHUEM
HOPM NPeAnpPUHUMATENIbCKOrO M rpaxaaHCKoro npasa u
NPUXOAMT B KOHLLE KOHLLOB K BbIBOAY, YTO, MOCKONbKY HE
CyLLEeCTBOBa/IO HOTapUasiIbHO 3acBWUAETEeNbCTBOBAHHO-
ro goroBopa Mexay naptHepamu o6 yCTynKe o/iv U ee
KOHKPETHOM nepepacnpegenieHMn MeXAy napTHepamu,
TO COCTOABLUAACA CAENKA MO YCTYNKe U pacnpeaenieHnio
[ONKN ABNAETCA HeLEeUCTBUTENbHOM. XOTA, Aare Ha oc-
HOBaHWM NPMBEAEHHbIX CYA0M W CaMUM UCTLOM (haKTOB,
CKNaAblBaETCA C HaLleM TOYKW 3PEHNA COBEPLLEHHO fAC-
HaA KapTuvHa CyLLEeCTBYIOWEN Ha MOMEHT perncrpaumu
cuUTyaumu:

1) A.4. He Xxo4eT 6bITb B 06LLeCcTBE «A» (3TOro HE XOTAT

W OCTa/IbHble NapTHEpPbI) N He XO4eT 6o/bLIe UMETb
HWYEero obLEero ¢ HUM, 3TO CBOE eJlaHWE OH Bblpa-
¥aeT B NMMCbMEHHOW GOpME B CBOEM 3aABJIEHUN OT
15 mapTa 1996 roga — KOTOpoe, KaK ycTaHaB/MBa-
eTCA NO3Me B NopAAKe annenALUMOHHON MHCTaHLUWK,
6b1/10 NOATBEPHKAEHO HoTapuanbHo 3 anpena 1996
roga—T.e. 3a ieHb 10 BHECEHUA NapTHepamMu 3asB-
NleHuA B cyA ¢ TpeboBaHUEM U3MEHEHMA YCTaBa;

2) 310 BblpaxeHWe BOJIM NMPUHUMAETCA NapTHepamu,
NMOCKOJ/IbKY OHM COBMECTHO BHOCAT yKasaHHoe 3a-
AIBNEHWE B CYA,

3) Bce HasBaHHble AENCTBMA MOXKHO paccmaTpuBaTb
B KAYeCTBE COBMECTHOIO 40roBopa napTHEPOB «A»
no NnoBoAY M3MEeHeHUA ycTaBa ObLecTBa — a UMEH-
HO UCKOYeHuA napTHepa [A.4. us obwecTsa U ne-
pepacnpegeneHusa ero 4osu.

4) U, HaKoHeL, Cyh, OCYLLECTBAAIOWMN perncTpaumio,
OY4EBUAHO, MpPU3HaN BCE MNpeACTaB/EHHblE [OKY-
MEHTbl COOTBETCTBYIOLMMU TPEGOBAHUAM U BHEC
COOTBETCTBYIOLLME UBMEHEHMSA B yCTaB 06LLeCTBa.

McTeLl, HM B KAKOM MOMEHT BPEMEHU HE YNOMWHAET O
TOM, YTO OblSI0 KAKOE-TMO0 NPUHYHKAEHWNE NO OTHOLLEHMIO
K HEMY WIW K PErncTpaLMoHHOMY Cyay, M60 KaKune-TO
ApYyrve femncTBmA Co CTOPOHbI NAPTHEPOB, YTO MOTJ/10 Obl
Jledb B OCHOBY PAacCyM¥AeHW O HEMPaBOMEPHOCTU WX
JEeNCTBUN.

ToNbKO MNoOC/Ae pacCMOTPEHWA BOMPOCOB AEWUCTBU-
TeNIbHOCTU UcKoYeHnsa [.[. ns obuecTtsa U3-3a cobto-
AeHUA dopMasbHbIX NPEeAnoCbUIOK, HaYMHaeT cyg pac-
cmartpuBaTtbh BOMPOC 06 MCKOBOM AaBHOCTU. B npuHumne
BeCb CBOM UCK [.[]. OCHOBbIBaET Ha yTBEPHKAEHUN O TOM,
YTO OH He 3Has O TOM, YTO Bbl1 UCKJIIOYEH M3 06LLecTBa
«A», MOCKONBbKY OH HWMKOrga He BHOCWUA 3afB/IEHWA O
BbIXOZ€E ero 13 Yynucna napTHepoB obLiecTsa U NOANMUCH
nog 3asaeneHnem ot 15 mapta 1996 roga (KoTopoe 6b1s10
HoTapuanbHO NOATBepHAeHO 3 anpena 1996 r.) cae-

NlaHa He UM — M COOTBETCTBEHHO ABNAETCA NOALENKOMN.
HOHEYHO, TONIbKO NpW 3TOM YCIOBUM MOMKET 34paBOMbIC-
NAWMIM YeNoBeK 3aABNATb O TOM, YTO OH He 3HaJl O CO-
BeplweHHoM dakTe. OgHaKo, caenaHHaaA no HMUMaTuBe
cyfa aKcnepTusa NoATBepAMAa NOAIMHHOCTb NOAMUCH
A.4., 4To JOMKHO 03HAa4YaTb, YTO BCA ero UCKoBaA apry-
MeHTauuA NoTepssa NoyBy, MOCKOJbKY YTBEPHAEHWE,
Ha KOTOPOM OHa CTpPOMIaCh, OKa3anoCh JIOKHbIM. TaKnm
obpasom, Kak gokasaHo, [.[1. cam BbicKa3as B MUCbMEH-
HOM popmMe HenaHue BbIMTU U3 06LEecTBa, U, KOHEYHO
— [axe ecnv OH B NOCNEACTBUM HE NPOCNeanN 3a TEM,
OCYLLECTBWUIOCh /1M HA CaMOM Jene KOHKPETHO ero uc-
KJIIOYEHWE 13 06LLEecTBa C coboaeHNEM Bcex hopmasib-
HOCTEN — OH AOJIeH 6bl1 UICXOAUTb U3 TOro, YTO OHO
OCYLECTBWJIOCh, UK, B Clly4ae COMHEHMSA, NO KparHewn
Mepe, YAOCTOBEPUTBLCA B TOM, YTO, HECMOTPSA Ha ero 3a-
fIBNIEHUE, ero TEM He MEHEE OCTaBU/IM NapTHEPOM obLLe-
CTBa W BnagesbLemM 40NN B HEM.

Jaxe ecnn 6bl He NPOM30LWAO0 OAHO3HAYHOrO MOA-
TBEpHAeHna nognvcu .[. noa 3asBneHWem U pame
€C/IM BCe L,EeNCTBUA MO UCK/IOYEHUIO Ero U3 06LLecTBa,
nepepacnpegeneHvio Joam 1 perncTpaumm M3MeHeHum
B peecTpe 6b1/1 6bl OCYLLECTB/IEHbI C HapyLeHnem hop-
MaJibHbIX NPEeANOCbIIOK, TEM HE MEHee — C Yy4eTOM Bcex
CYLLECTBYIOWMUX CPOKOB WUCKOBOM OABHOCTU, a TaKMe
npyvHUMNa NpesymMmnuun BEepHOCTM 3anucer peectpa —
O4YeHb TPyAHO cebe npeacTaBuTb, YTO MO MPOLLECTBUM
12 neT BO3MOXKHO OYyAEeT KaKMM-TO 0O6pa3oM JIOrMYECKM
060CHOBaTb YTBEPHAEHME, YTO AaHHOE TpeboBaHue He
NpocpoYeHo. EAMHCTBEHHON BO3MOXHOCTBIO A/1A NPoA-
JIeHMs CcpoKa ocnapvBaHuA Obl10 Obl C Halen TOYKM
3peHUA HaMYne yCnoBui ctaTen [MpaxaaHCKOro KoaeK-
ca 81-84 'py3uu (3aKI04EHWE COENKN NyTEM OOMaHa)
nnan 85-89 (3aKNtoYeHUE CAENKU NyTEeM NPUHYKAEHWA)
— W COOTBETCTBEHHO MPUMEHEHME CPOKa psa ocnapwu-
BaHWA TaKOM CAE/IKU, KOTOPbIM COCTaBAAET OAMH roj C
MOMEHTA, Koraa imuy cTaso M3BECTHO O NpUYMHax ocna-
puBaHuna. OgHaKo, KaK ye 0TMeYasioch Bbllle, HUKaKUX
NOAOGHbIX YTBEPHKAEHNM NO NoBoAy obmaHa MCTeL, He
npeabABAAN.

YanBUTENBbHBIM 06Pa30oM, CyA TEM HE MEHEE — HECMO-
TpA Ha TO, 4TO MoATBepanaock, 4yto A.4. co6CcTBEHHO-
PYYHO U3 BABWUI HKeSlaHWe O BbIXOAe M3 06LecTBa M OTKa-
3a/1cA OT BCeX MpPeTeH3uM — NblTaeTCA KOHCTPpyupoBaTbh
060CHOBaHWeE 418 TOro, YTOObI NpeacTaBuTbL TpeboBaHMe
He yTepABLUMM UCKOBOM cunbl. Cya apryMeHTUpPYeET, YTO
[.. He ponKeH 6bl1 cam y3HaBaTb, YANCAUTCA I OH BCE
ewe B napTHepax obuiecTBa «A» M YTO OH B CBOEN Ha-
noroson aeknapaumm B 1999-2000 rogax yKasbiBaa Ha
CBO€ 4/IEHCTBO B 06uecTBe «A», 4TO NO MHEHWUIO cyaa
CBUAETENLCTBYET O TOM, YTO OH HE 3Han O TOM, YTO OH
Y}E TaKOBbIM He ABAAACA (BONPOC O TOM, NOYEMY OH He
YKasblBaJ1 Ha CBOE Y1EHCTBO B Aexiapaumax 1996-1998
rr. CyAoMm, No-BUAMMOMY, BOBCe He o6cywpaancs). MNpmso-
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AVTCA TaKXe aprymeHT, 4to [.[. He TpeboBan BbinAaThl
eMy AMBUOEHAOB B TEYEHWE BCEro 3TOro BPEMEHM, Mo-
CKOJIbKY O6LLECTBO HE MMENO MPUOLIIU, YTO TaKMKe Mo
MHEHMIO CyAa CBUAETENbCTBYET B MONb3Y MUCTUA. B KOH-
Lie KOHLIOB CyZ YTBEPKAAET, YTO OTHET TEYEHMA MCKOBOM
[ABHOCTU JONMKEH HavaTbeA 28 mapTa 2008 roga—T. €. B
AeHb, korga [.[1. nony4ymMn OTBET Ha CBOM 3anpoc Ha UMA
AVpeKTopa obecTsa «A» Mo NOBOAY CO3biBa COOPaHUA,
B KOTOPOM €MY COOBLLAIOT, YTO OH HE YNC/IUTCA B NapTHe-
pax obwecTsa.

TaKkvum o6pasom, Cyg, NOIHOCTLIO YAOBAETBOPAET UCK
MCTLA, a «4aCTUYHOCTb» YAOBJIETBOPEHUSA BblparaeT-
CA /MLWWb B TOM, 4YTO CYA He yAOBNeTBOpAET ero Tpebo-
BaHWA O MPU3HAHWKM «BTOPOro» MNPOTOKOJA COBpaHusA
oT 15 mapTta 1996 roga HefeNCTBUTENbHBIM, NMOCKOIBKY
«B MPU3HAHWUU €ro HefenCcTBUTE/IbHBIM He CYyLeCTBYeT
IOPUANYECKOro MHTEpeca ucTua». Ha camom gene, uctuy
AOJIHKHO 6bITb abCONOTHO BCE paBHO, ByaeT M Npu3HaH
3TOT NPOTOKON AENCTBUTENbHBIM WKW HELEeNCTBUTE/b-
HbIM — NMPU3HAHWE 3TOro NPOTOKO/1a HEAENCTBUTEIbHBIM
€My HYHO Obl/10 TONIbKO A5 JOCTUKEHMA CBOEN Lenn —
BOCCTaHOBJ/IEHUA €ro B KAa4eCTBe napTHepa — a aTy uesb
OH AoCTUr 1 6e3 NpoToKoNA. ..

2. PeweHue anennaumoHHoro cypa ot ot 14
deBpana 2011 r.6

AnennAuMOHHBIM Cyh, OCTaBUA pelleHre FOPOACKOro
cyAa HeM3MEHHbIM U B CBOEM 0OOCHOBaHWKM NomMbITalCcA
NOAKPenuTb aprymeHTauuio cyga nepBOM MHCTaHUMK
CNeayoLmMMU YyTBEPHKAEHUAMM:

1) Cyn yTBeppaaeT, 4To nockoabky [A.[. nognucan
CBOE 3anBJIEHWNE O }eNaHuM BbIXo4a U3 yMcsa nap-
THepoB oT 15 mapTa 1996 roga B NpMCyTCTBUKU HO-
Tapuyca /ivLb 3 anpesns, TO HEBEPHO YTBEPKAEHWNE
OTBETYMKA O TOM, YTO U3MEHEHME yCTaBa OCyLle-
CTBUJ/IOCb HA OCHOBAHMU peLleHuA cobpaHua — Kak
yTBEPHKAAT NapTHepbl obuiecTsa. B To e Bpema
npeAcTaBmTE/lb CaMOro O6LLEeCTBa yKasblBas Ha To,
YTO U3MEHEHWE ycTaBa OCYLLECTBUIOCh Ha OCHO-
BaHun 3asasnenuna 0.[4. daHHoe «npoTuBopeyume»
urpaeT gasa cyga no BCEM BUAMMOCTM OYEHb BarK-
HYI0 POJIb U UCMOJIb3YETCA UM B Ka4eCcTBe BECOMOro
aprymeHTa npoTmvB OTBETYMKOB.

2) BTopbiM BaHbIM NOACMOPbEM A8 aprymeHTauum
peLleHusa NepBOM MHCTaHUUKN ABNAETCA YTBEPKAe-
HWE anessIALMOHHOrO CyAa O TOM, YTO MOCKO/BbKY
3aaBnexHne [.[]. 0 ¥enaHum BbIxoga ero u3 ymcna
napTHEpPOB O6LLEeCTBa M OT OTKasa OT BCEX NpeTeH-
3WIA MO OTHOLLUEHUIO K HAM Hanpas/ieHO Ha UMA pe-
rMCTPaLMOHHOro cyaa, a He Ha UMA obLLecTBa, TO
9TO BOJIEU3BABNEHUE HE HaNPaB/IEHO Ha NPUEMHMN-
Ka BO/IN U MO3TOMY He 6blN0 NPUHATO APYroM CTO-

5 PeweHune TounuccKoro anennsaumoHHoro cyaa Ne26/3897-10

POHOM, 1 B pe3y/sibTaTe NOAO6GHOE BOSIEU3BABNEHME
He ABNAETCA AENCTBUTE/bHbBIM.

3) B yact MCKOBOM JAaBHOCTM anensIAUMOHHBIM Cyfa,
NPaKTUYECKM MOBTOPSAET aprymMeHTaumio ropoj-
CKOro cyAa W /Mlb 3afaBAAET AOMOAHUTENBbHO, 4YTO
OpemA foKa3blBaHUA NPOCPOYEHHOCTH MCKa BO3Na-
raeTca Ha OTBETYMKA M YTO «TOJIbKO IMLLb TOT PaKT,
YTO UCTEL, 0BPaTW/ICA B CYA C 3aAB/IEHNEM O BbIXO-
e ero U3 napTHepcTBa obuecTtsa, He 06A3bIBasIO
€ro, OCYLIECTBAATb CUCTEMATUYECKUIA KOHTPO/b
peecTpa, U ycTaHaBAuBaTb, He NOBJ/IEK/IO /M €ro0 3a-
fIBNIEHNE KaKNX-IMOO U3SMEHEHMI B €ro cTaTyce, no-
CKOJIbKY CAeNaHHOE MM BONEU3BABNEHUE HE BblIO
cAenaHo Nno OTHOLUEHWIO K MPaBOMOYHOMY NuLy, U
NO3TOMY OH W He Obln 0653aH HAaTb KaKMX-IMOO0
nocneacTBun.»’. TyT cnepgyeT OTMETUTb, YTO HUTAE,
HW B OQHOM TEKCTE CyAeOHbIX peLUEHNM NO JaHHOMY
Jeny He HaxoAMTCA aprymeHTaumm UCTLa O TOM, YTO
NMOCKO/IbKY €ro 3asAB/ieHMe He Obl10 HanpasieHo
YNOJIHOMOYEHHOMY /1MLy, NO3TOMY OH MCXOAWN U3
TOro, 4TO OH BCE €eLle ABNAETCA NapTHEPOM M NO3TO-
My He MPOBEePAJI PEECTP — HAMPOTMB, OH Beb BOOO-
LLLe ocnapuBasn CyLL,ecTBOBaHME 3TOrO 3aAB/IEHNS U
CBOIO NOANMUCH NoA HUM. TyT cyp BbICTYyNaeT emy Ha
noaMOry v no CBOEM UHULMATMBE «MOMOraeT» emy
B flaHHOM apryMeHTMpoBaHUn, UITHOPUPYA NPU 3TOM
NPUHLUMN AUCNO3UTUBHOCTU. MNonyyaeTca, yto A.4.
KaK Obl «MOLWYTUA» U CaM He BOCMPUHMMA CepPbes-
HO COOCTBEHHOrO 3asB/IEHUS W He ¥pan OT Hero
KaKkux-1mbo pesynbTaToB, XOTA OH CaM ero eLe u
noATBEPAWST HOTapManbHO Yepe3 ABE Heaenu no-
CJ/le HanMcaHums...

3. PewleHue KaccauyMoHHOro cypa ot
09.06.2011 r.8

Manata no rpampaHcKkuMm fenam BepxoBHoro cyaa
"py3uun B cBOoEM peLueHnn oT 9 uioHa 2011 roga yaosnet-
BOpW/Ia KacCaLMOHHbIM UCK «4aCTUYHO», aHHY/MpoBasa
peLleHne anensIALMOHHOrO Cyaa U BepHyaa ero Ha no-
BTOPHOE pacCMOTpeHWe 06paTHO B annensLMOHHbIN CYA.

KaccauuoHHas nanarta oTMeTmAa, YTo CorsiacHo cT. 412
parkpaHcKoro npoueccyanbHoro Koaekca pysuun® geno
BO3BpaLLaeTCcs Ha NOBTOPHOE PacCMOTPEHWE B TOM Cy-
Yyae, ec/u «... 06CTOATE/IbCTBA fesla YCTaHOB/IEHbI C Ta-
KUMW HapyLUEHUAMM, YTO B pe3ynbTaTe 3TWUX HapyLUeHWM
MPUHATO HEMPaBW/ILHOE PELLEHKe Mo Aeny U He0OX0aNMO
[OMNONHUTENIbHOE PacCMOTPEHME 06CTOATENBLCTB Aena»:o,

CBoe pelueHne KaccaluHHbIM ¢y 060CHOBbIBAET Cle-
AyoLmMM 06pa3om:

7 C. 24 ykasaHHoro PeweHuns

8 http://prg.supremecourt.ge/DetailViewCivil.aspx, no coctosHuio
Ha 05.05.2013

® https://matsne.gov.ge/index.php?option=com_ldmssearch&view
=docView&id=29962&lang=ge, no cocToaHuio Ha 05.05.2013

10 C. 16 ykasaHHoro PelueHus
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1) ANennsaumoHHbIN Cyf He pacCMOTPEN HaA ekalmUM
06pasoM T.H. BTOPOM NPOTOKON cobpaHus oT 15
MapTta 1996, cywecTBOBaHME KOTOPOro HUKEM He
ocnapusanocb. HaccaunoHHaa nanata pasgensaer
MHEHMe KaccaTopoB U CYUTAET, YTO HEHaxXoXaeHue
B peecTpe 3Toro NpoTOKO/a HE 03HA4YaEeT ero He-
OEeNCTBUTENBHOCTU M YKa3biBAET anneaauMoOHHOMY
cyay Ha HeobxoaMMocTb 60/see NoapoBHOro pac-
CMOTpPEeHMA 3TOro Bonpoca.

2) HaccauunoHHas nanata He coranacHa ¢ aneasifaunoH-
HbIM CYA,0M B BOMPOCE O TOM, YTO BblpaxeHWe BOAN
A.[4. no nosoAy ero BbiIxoAa M3 YMcna NapTHEPOB
o6LecTBa, BbIpaXEHHOE MO OTHOLUEHWO K perun-
CTPaUMOHHOMY Cyay, HEAENCTBUTE/BHO, M OTMEeYa-
€T, 4YTO ane/NIALMOHHBIN CyA AO/IKEH PacCMOTPETh
TOT daKT, 4to 3aasneHne A.4. B cyg ot 15 mapTta
1996 1. 0 BbIXOA€e ero U3 o6LLECTBA, TAKMHKe T.H. «Mep-
BbIVi» NPOTOKON coBpaHua napTHepoB OT 15 mapTa
1996 r. 1 TaKMe 3aAB/IeHNe NapTHEPOB O BHECEHUU
WU3MEHEHUN B yCTaB NOATBEPHAEHbI B OAMH U TOT
JeHb — 3 anpensa, OAHUM U TEM e HOTapuyCcoM U1
NMoaToMy BCe 3TM 06CTOATEIbCTBA C/leayeT paccma-
TpuBaTb B eAMHOM KOHTeKcTe. Hpome Toro, B gene
He CyLlecTBYeT HUKaKnxX CBUAETENLCTB O TOM, YTO
BOJIA, BblpaxeHHana .., Kaknm-To obpasom 6biia
OTBEPrHyTa UAWN HE NPUHATA APYrol CTOPOHOM.

3) U HaKoHeu, KaccauuoHHaA nanata yKasbiBaeT
anennsauMoHHOMY Cyay Ha He06X0AMMOCTb NOBTOP-
HOro pacCMOTPEHNUA BONpoca 06 MCKOBOM AaBHOCTH
W NOBTOPAET YTBEPHAEHWE anennsauuMoHHOro cyaa
O TOM, 4YTO 6pemsa JoKa3blBaHWA NPOCPOYEHHOCTHU
UCKa NIEUT Ha OTBETYMKE.

4. Bropoe pelueH1e ane/UIALMOHHOro cypa

AnennaumoHHbIV CyA (B TOM e CoCTaBe) B CBOEM pe-
weHnn ot 11 oKkTAGpA 2011 rogall, octaBnseT CBOE pe-
weHne HeM3MeHHbIM.

Ana cnpasBku: ctatbA 412 [pampgaHCKOro npoueccy-
anbHOro Kopekca Mpysum («BosepalleHne gena B anen-
NAUMOHHBIN Cya») B CBOEH YacTu 2 ycTaHaB/IMBAET: «... B
Ka4YecTBe OCHOBaHWA [J1A PELUEHUA KacCaluUOHHBIN cy
npeacTaBAAeT CBOK MpaBOBYO OLEHKY, Y4eT KOTOPOM
ABNAETCA 06A3aTe/IbHbIM A/18 aneNALMOHHOro cyaa...».

MTaK, anennaumoHHbIM Cya, AOMKEH Obla N0 YKa3aHUIo
HaccauunoHHoro cyga nsy4ntb JONOAHUTENBHO 3 BONPO-
ca (cm. Bbiwe lIl.3) n MM60 M3MEHUTBL CBOK MO3ULMIO,
Mo 060CHOBATHL €€ NPaBWUIbHOCTD.

Mo Bonpocy 1) — AeNCTBUTENBHOCTb W POb BTOPOro
NpOTOKONA COBpaHMA — Cya CHOBa NOBTOPAET CBOM ap-
ryMeHT 0 Tom, 4to .. nognucan ceoe 3asBfieHue O Bbl-
XOZe 13 00LLecTBa B Ka4eCcTBe NapTHepa vwb 3 anpens
— W CHOBa NPOCTPaHHO M3naraeT CBOM TE3MC O TOM, YTO

11 PeweHune TomMnncckoro anennaumoHHoro cyaa Ne 26/2036-11

3TO 3afB/fEHNE He MOri0 ObiTb OCHOBOW ANA peLleHus
cobpanusa ot 15 mapTa. JobasnseTca Nvlb TO, U3bAC-
HeHue, 4YTO B MPOTOKOIE HanmcaHo, Yto .. nckaoumnm
MOTOMY, YTO OH HE CNpaB/IASICA CO CBOMMU 06A3aHHOCTSA-
MW, @ HE MO ero CO6CTBEHHOMY ¥eNlaHWIo, XOTA Mo BCEM
o6CcTOATENbCTBAM Aena O4EBUAHO, HTO HAMLO BblAN 3TH
06a OCHOBaHMA.

MpuBoaUTCA YTBEPHAEHUE, YTO 3 anpensa HoTapuasb-
Hble AeMCcTBMA OblIM OCYLLECTB/IEHbI B TAKOM NocneaoBa-
TENIbHOCTH, YTO MOAMNWUCH NOJ 3asaB/IEHUEM NapTHEPOB B
CyZi Mo NOBOAY perncTpaumu USMeHeHul ycTaBa 3aBepe-
Ha nepepg nognucaHvem [./[1. ero 3aBneHuA O BbIXoae U3
obwecTsBa — T. €. 4o BbiAaBneHua soam .. OgHako, cya
He AOKa3blBaeT HMKOMM 06pa3oM 3TO CBOE YTBEPHAE-
HWE U HEe OOBACHAET, KaKMM 06Pa3oM OH YCTaHOBUA 3Ty
nocnefoBaTeNbHOCTb: BECb BCE 3TU AENCTBUA COBEPLUM-
JICb B OWH [eHb Yy OAHOrO M TOro e HoTapuyca. Heno-
HATHO, KaKMM 06pasom cyf yCTaHOBWA NociefoBaTeslb-
HOCTb MNOATBEPKAEHUA HoTapuycoM noanucen. Cya Tyt
He y4nTblBaeT HanpuMep BO3MOMKHOCTb MOCAeayoLero
cornacusa cornacHo ctatbe 101 MpamgaHCKoro Kogexca
"py3umn, no KoTopoi «[Mocnepytowee cornacue (ogodpe-
HVEe) AeNCTBYeT C MOMEHTA COBEPLUEHUA CHEJIKWU, eCNN
He YCTaHOB/IEHO MHOE», YTO MOXHO U c/ieioBano Obl Npu-
MEHWTb MO OTHOLUEHUIO K Mocneayowemy noanucaHuio
[.[. cBoero 3aABNEHMA O KeNaHWM BbIxoga U3 obLecTsa
B KayecTBe napTHepa.

Bepab o4eBMAHO, 4TO HA TOT MOMeHT — 3 anpensa 1996
r. — BCe napTHepsbl, B ToM Yncne n A.4. ogobpuan dakt
BbIXxOo4a ero 13 obuwectsa. Tem 6onee, 4to no ct. 47.7
3aKoHa o npeanpuHumaTensx pysmm «CosbiB cobpaHua
Heob6A3aTeNeH, eciv BCe NapTHEPbl MUCbMEHHO cOrna-
CATCA C paccMaTpuBaEMbIM BOMPOCOM>».

Mo Bompocy 2) — N0 MNOBOAY HEAENCTBUTENIbHOCTH
BONEN3DBABJIEHNA — Cy[ NMPAKTUYECKW CHOBAa MOBTOPAET
CBOE YTBEPKAEHME O TOM, YTO BO/A HE Bblna HanpaBaeHa
Ha «yMOJIHOMOYEHHOE IML0» W NMOAKPENIAET 3TO CCbl-
KoM Ha cTaTblo 51 MpampaHcKoro Kogekca. [locnoBHas
dopMynnpoBKa nepBoi Yactu ctatb 51 rnacut: «Bbi-
parKeHne BOWN, KOTOPOE TPebyeT NPUHATUA BOAU ApY-
roi CTOPOHOW, CYMTAETCA AENUCTBUTE/IbHLIM C MOMEHTA,
Korga oHa AoMAeT A0 ApYyron cTopoHbl». Hak Bugnm,
TYT peyb MAET TOJIbKO O TOM, YTO BOJA JO/MKHA CTaTb
M3BECTHOM APYror CTOPOHOM — Jame He TpebyeTcs Bbl-
parKeHHOro NoATBepHAEHUA CTOPOHOW MPUHATUA BOJN.
Tem 6onee HeT TYT TPeOGOBaHWUA O TOM, YTO BOA SO/IHKHA
ObITb 06A3aTENbHO HanpasieHa Ha APYryto CTOpoHy. B
[AaHHOM KOHKPETHOM cJlydae obliecTtsa «A» Mbl HE Npo-
CTO MOXEM MCXOAUTb U3 TOro, 4TO BonemsbasnexHue ..
AOLWA0 A0 NapTHepOoB obLecTBa «A», Mbl 3HaeM, YTO OHO
[OLLIO 0 HAX W YTO OHW MPUHAN ero. AnennAauMoHHas
e nanarta npusblBaeT Ha MOMOLb Aare 4acTb BTOPYHO
ctatbu 51.2 («<BonensbasneHne He cuMTaeTca AencTseu-
TeNbHbIM, €C/U A0 €ro NnoJiydYeHna M OgHOBPEMEHHO C
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HWM Apyras CTOPOHa OTKaXeTCA OT Hero») U yTBepwaa-
€T, 4To nocKkonbKky A.[1. Hanpaswua CBOe 3aAB/IEHUE B CYA,
a He Ha MM obLlecTBa, TO CeayeT cunTaTh, YTO Apyran
CTOpOHa OTKasanacb OT MPUHATUA BONEU3BABNEHUA U
NO3TOMY OHO HEAENCTBUTESIBHO. ..

Mo Bonpocy 3) KacaTe/NbHO WCKOBOW [JABHOCTU —
anennauuoHHasa nanata Take TOJIbKO JIMLb NOBTOpS-
€T CBOK apryMeHTaumio 13 npeabiaywero peleHns m
CHOBa ccblnaeTcAa Ha gexknapaummn 1999 m 2000 rogos,
3anosiHeHHble [.[1., B KOTOPbIX OH YKa3blBaeT Ha CBOE
YyneHcTBo B obuwecTtBe «A». M CHOBa HMKOMM 06pasom
He OnpoBepratwTCA apryMeHTbl CTOPOHbI OTBETYMKA, KO-
Topas yTBepwaaeT, yto [.[l. B HaN0roBom Aeknapauuu
1999 roga yKasbiBaeT B Ka4eCTBE CBOEro Y1eHCTBa B «A»
1992-1996 ropbl, U CHOBa He paccmarTpusaeTcs BOMNpoc,
noyemy B npeabiaywnx aexnapaumnax J.[. He ykasbisan
Ha CBOE YJIeHCTBO B 0OLWECTBE.

UTaK, anennsuMoHHbIM Cya NMPaKTUYECKU He BHEC
KaKuXx-1MB0 HOBbIX JOKa3aTesibCTB MM HOBbIX Bonee
BECKWX aprymeHToB B M0Jb3y 0OGOCHOBAHWA CBOEro
peweHuna ot 14 desBpana 2011 roga v Tem He MeHee
OCTaBW/1 ero HEU3MEHHbIM — T.e. MPaKTUYECKN NPOur-
HOpupoOBan ycTaHoOBNAEHME CcTaTbk 412 [pargaHCKOro
npoueccyanbHOro Kogekcal? o6 o6asatesibHOCTU 4/
anennfauMoOHHOro cyaa nNpaBOBOM OLEHKM KacCauWoH-
Horo cypaa.

5. OKoHuyaTesnbHOe pelweHne KaccaunoHHoro
cypa

M cHOBO pelueHne 6bl10 ONPOTECTOBAHO M BOLWJIO B
KaccauMoHHbIM cya. HaccaunoHHasa nanata (B TOM e
cocTaBe, TONIbKO Tenepb NoA npeacefaTtensCcTBOM Apy-
roro 4YjeHa nanarbl) B CBOEM pelueHmn oT 28.02.2012 3a
Ne AC-1791-1768-2011% cHoBa npuBOAMT Ha 12 cTpa-
HULax 06CToATeNbCTBA Aena U aprymeHTaunmn CTOpoH, a
TaK¥e 060CHOBaHWe anefnAuMOHHOro cyaa v NpUHUMa-
eT peLleHne 0 HeJoNyCTUMOCTH KacCaluMOoHHOro UCKa n
060CHOBbLIBAET 3TO TEM, YTO A,€/10 HE ObLI0 PACCMOTPEHO

TaKUMW HapYLIEHNAMU N IbHbIX HOPM, KOTO-

ble B bTaTe MOraM Obl NPUBECTU K Hen
HOMY pelleHuto no geny. Monyyaetcs, 4to Aeno 6bu1o
OTMpaB/IeHO CHavyana obpaTHO B aneiAuMOHHBIN Cya,
MOTOMY YTO OHO 6bI/1I0 PACCMOTPEHO C HapYyLUEHUAMM, a
nocne NpUHATUA anennAaLMOHHbIM CYy40M MOBTOPHO TOrO
e peleHua — 6e3 KaKoro-1mbo 3Ha4yuMTeIbHOro usme-
HeHuA ero 0b6OCHOBaHMA — KaccauMoHHasA Kanoba He
NpYHMMAETCA C 06OCHOBAHWEM, YTO Aes10 He 6bl1o pac-
CMOTPEHO C HapyLlleHuAMKU. Ha aTom aeno v 3aBepluaeT-
CA — pelleHue nanaTbl OKOHYaTeIbHOe U 063KafoBaHUIo
He NOAJIEHMT.

BWJ1b-

2 https://matsne.gov.ge/index.php?option=com_ldmssearch&view
=docView&id=29962&lang=ge, no coctosaHuio Ha 05.05.2013

13 hitp://prg.supremecourt.ge/Detail ViewCivil.aspx, no cocTosHuio
Ha 05.05.2013

IV. BmecTO 3aK/il0MeHunA

Mocne nayyeHns Bcex NATHU CyAebHbIX pelleHni Bcex
TPEX MHCTaHUMMA OCTaeTCA HEMOHATHbIM, MOYEMY CYAOM
OblIM MPUHATBI OTHACTM HEMOHATHBIE N NPOTUBOPEYUBLIE
peLleHna no npuWBEAEHHbIM BbIlle NPaBOBbIM BOMPO-
caMm. Bo3MOXKHO, CyLlecTByIOT onpeaeneHHble MOTUBHI
CcnpaBeg/IMBOCTH, KOTOPbIe NOBYAMAU CyAer BCexX Tpex
WMHCTaHuuM B3ATb [.[. nog, CBOK 3almTy U UCKaTb NyTH
onpasgaHuA ero TpeboBaHWi, OT4aCTU MIHOPWPYA NpuU
9TOM HEe TO/IbKO MPUHLMN COCTA3aTEe/IbHOCTU rpamjaH-
CKOro npougecca, HO 1 0Bbl4YHbIE 3aKOHbI NOrMKKU. OHaKo,
9TW MOTHMBbI HEBO3SMOHO Bbl4MTaTb B NPUBELEHHbIX CY-
[AEOBHbIX PELUEHMSAX. ..

CnepyeT caenatb elle 04HO 3aMeYaHue: B MEPBOM e
MHCTaHLUMKM MO MOPYYEHUIO CyAa He3aBWCHMMas IKcnep-
Tn3a ycTtaHoBuna, 4to otpuuaemas . [. nognuce nog
3afB/IEHNEM, KOTOPOE B NPUHLUMUMNE ABNAETCA LEHTPaslb-
HbIM AOKYMEHTOM fena, Ha camMoOM Aene NpUHagnexuT
emy. TyT UMEET MECTO COBEPLUEHHO OY4EBUAHO MNOMbITKA
obmaHa cyaa cTopoHon. B ctatbe 370 YrosnoBHOro Ko-
feKca Npysun* npegycmatpuBaeTca yronoBHasa OTBET-
CTBEHHOCTb MNpU Aaye JI0HKHbIX NoKasaHui cBuaeTeNem,
COCTaB/IEHWN 3aBEAOMO HEMNPaBW/IbHOM 3KCNEPTU3bI
9KCNEepTOM, WMAW MPU CO3HATENBHO HEMpaBWIbHOM Me-
peBoge nepesogynkom. CtaTtbA 145-2 [parkpaHCKOro
MpoueccyanbHOro Kogekca Mpysnun' npegycmaTtpusaeT
06A3aHHOCTb a4 COOTBETCTBYIOLLMX NpaBAe CBEAEHUN
W YroNI0BHYO OTBETCTBEHHOCTb CBUAETENA, NPU Aade UM
3aBefOMO JIOXHbIX NoKasaHui. OTBETCTBEHHOCTU ANA
CTOPOHbI, B C/y4ae NonbITKM 06MaHa ero cyaa — KaKk aTo
npeaycMoTpeHO Hanpumep § 263 YronoBHOro Kogexca
"epmaHuu, B rpy3MHCKOM 3aKoHogaTenbcTse HeT. OgHa-
KO, pa3ymeeTcs, caegyeT UCXOAUTb U3 TOro, YTO TaK e,
KaK 1 CBUAETE b, 9KCNEPT U NEPEBOAYMK, U CTOPOHA, Mbl-
TawLwanca BBECTU CYA B 3abNyHAEHWE U HapyLluaoLwas
NPUHUMN fa4Yn NpaBaMBbIX CBEAEHUM, AOIKHA HECTU OT-
BETCTBEHHOCTb.

B cyne6bHoln npaktuke 'epmaHuu, K npuMmepy, Mme-
€TCA J0CTaTOYHOE KOJIMYECTBO AeN, Koraa CyAbsA rpar-
[aHCKOro npotecca nepejasan faHHble B NPOKypaTypy
B Cc/lyyae obMaHa CTOpoHoM cypa. B gaHHOM gene, ogHa-
KO, HW OfHa U3 TPEX MHCTaHLMM 3TOro He caenana, XxoTa
BO BCEX NATU peLleHuAX cyaa B 06a3aTeNbHOM NOpASKe
YNOMWHaETCA pe3yabTaT NPOBEAEHHOM 3KNEPTU3bl NOA-
nuen A.4. v NOATBEPKAEHNE JIOKHOCTU ero yTBepHae-
HMA. JaHHbIM haKT ynoMMHAEeTCA KaK 0OblHHOE ABNEHUE
W He BNIeYET AJIA UCTLA HUKaKUX HeraTuBHbIX nocnes-
CTBMM HU B AaHHOM rpaaaHCKOM Jefie, U HU B paMKax
YroJIOBHO-NMPaBOBOM OTBETCTBEHHOCTMU.

14 https://matsne.gov.ge/index.php?option=com_ldmssearch&view
=docView&id=16426&lang=ge, no coctosHuio Ha 05.05.2013

5 https://matsne.gov.ge/index.php?option=com_ldmssearch&view
=docView&id=29962&lang=ge, no cocToaHuio Ha 05.05.2013
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Bonee NnpoakTUBHbIN
EBponencKui cyp no npasam
yesioBeKa?

O6wue n UHgMUBUAYaNbHble Mepbl
no HapyweHuAam ctatbu 6(1)
EHIMNY - peno «AnexkcaHgp BosKkos
NPOTUB YKpauHbI»

(skano6a Ne21722/11).

PeweHue cypa oT 9 AHBapA

2013 ropga

l. BBepeHue

B HepaBHeM [ene «Bonkos npoTuB YKpauHbi» EBpoO-
nemcKkuin cyg no npasam yenoseka (Cyp) cocnanca Ha
OAMH U3 OCHOBHbIX 3n1emeHToB cTatbh 6 EKIMY — npuHumn
He3aBMCMMOro 1 6ecnpucTpacTHoro cyaa. B paccmatpm-
BaeMoMm fene uctel, AnexkcaHap BonkoB aBnsaca cygpb-
el BepxoBHoro cypa YKpauHbl. OH 6bl1 OCBOGOKAEH
CO CBOEro nocra AUCLUMNINHAPHbLIM OPraHoM Cyae6HOM
B/lacTU YKpauHbl — Bbicwmnm CoseTtom KOctmummn (BCHO)
B CWIYy OMpeaenieHHbIX MpoueccyasibHbIX HapyLUeHWH,
KaK yTBEepHAalT, cAenaHHbIX UM, KOrga OH elle 3aHu-
Man JoMKHOCTb. BHavane aBa uneHa Boicwero CoBeTa
KOcTuumn nposenu npefBapuTesibHOE pacc/iefoBaHue
MOBEAEHUA UCTLA M BMNOCNEACTBUM NPeaCcTaBuAM Xoaa-
TancTeo nepes Boiclwumm CoBETOM 0 €ro 0CBOGOKAEHUM
OT AO/IKHOCTM B CWJTY «HapYLUEHWUS KIATBbI» W Onpege-
JIEHHOrO 4uMcsa npoueccyasibHbIX HapylweHui. B mae
2010 roga BCHO npeactaBun cBoe xogatancTso B MNap-
nameHT 06 OCBOOOXAEHUM MUCTLA OT €ro AOJIHHOCTH.
MapnaMeHTCKWUIA KOMUTET NPUHAN PEKOMEHAALMIO, MPes-
narasLlyl0 0CBOGOAUTb MCTLA OT AOMKHOCTW, KOTopas
Oblna pacCcMOTPeHa Ha MNJeHapHOM 3acefaHuu 3aKOHO-
patenbHoro opraHa B nioHe 2010 roga. U, HakoHeu, nap-
NaMeHT YKpauHbl NPUHAN PE30/IIOLUI0 06 0CBOBOKAEHNN
rocnoavHa Bonkosa OT 3aHMMaeEMOW JOMKHOCTU M3-3a
«HapYyLUEHWS KNATBbI».

McTew, BHeEC pelieHMe O CBOEM OCBOOOMAEHWU OT
JAONIKHOCTM Ha paccMoTpeHue B Bbicwuii AgMHWHK-
cTpaTtuBHbIM cyg (BAC), anennvpysa Tem, 4To onpe-
JeNleHHOe 4YMCNo npoueccyasbHbIX rapaHTuii Oblno
HapyLeHO B paMKax AUCLMNIMHAPHbIX Mpoueayp, Npo-
BeZlEHHbIX NPOTUB Hero. Kpome Bcero, oH Takxke ocna-
puBan, 4to Beicwni CoeT OcTHumnm «He gencTeoBan
HesaBMCUMMO W 6GecnpucTtpacTHo» (& 29). OpgHako,
Bbicwnit AGMUHUCTPATMUBHbBIA CYA NPULLEN K MHEHUIO,
4yTO rocnoanH BonKkoB 6bi1 OCBOGOKAEH OT AOJIKHO-

CTW «B CUJy HApYLIEHWA OCHOBOMOJIararmLmMx cTaHaap-
TOB npodeccuun cyapu» (&34), npeayCMOTPEHHbIX B
3aKoHe YKpauHbl oT 1992 roga O cTaTyce cyaein. BAC
He COornacunaca ¢ MHEHWEM UCTLLA, COracHO KOTOPOMY
BaXKHble NpoLueccyasbHble rapaHTum 6bian HapyLeHbl
NpW BbIHECEHWK peLleHns no ero geny B Beicwem Co-
BeTe KOcTuumm.

FocnognH BonkoB nogan vck B EBponeickun cyp
Mo npaBaM YesioBEKa, COOOLIMB, YTO €ro npasa, rapaH-
TupoBaHHble ECIIY, 6blan HapyweHbl. B yacTHOCTH,
OH yTBepJas, 4TO ero npaBo Ha He3aBUCUMBbIN U Bec-
NMPUCTPAaCTHbIM CyA, rapaHTUpPOBaHHOe cTatber 6 (1),
HapyweHo.! Cya npuwien K 3akJl4HeHuio, YTo cTaTtbaA 6
HapyLleHa, U BblIHEC peLUeHue NPeanpuHATbL UHAUBUAY-
a/ibHble U 06LIMe Mepbl AN UCTPaBAEHUA JAHHOrO Ha-
pywenmnsa. CornacHo mMHeHuto Cyaa, YKpauHCKUM CyabA
[LO/TKEH ObITb BOCCTAHOBJ/IEH B [IO/IHKHOCTM cyabn Bep-
X0BHOro cypa. Kpome Toro, yKpauvHCcKoe rocyzapctso
06A3aHO NPUHATbL 00LME (3aKOHOAATE/IbHbIE) MEPbI, KO-
TOpble NPeACcTaBAAITCA HEO6XOAUMbIMU AN1A yCTpaHe-
HMA onpefeneHHbIX MHCTUTYLMOHANbHbIX HEJOCTaTKOB
B CyAeOHOM cuUCTeMe, KOTOpble MOCAYHWIM MPUYUMHOM
HapylweHuna ctatbn 6 HoHBeHumn. Takum obpasom, Cya
onpeaenun, YTo NpoLeaypsl, NnposoanmMble nepes BCHO,
6blIM HecnpaBeA/IMBbIMU — He HaboAa0Ch HUKAKOro
BPEMEHHOIO OrpaHuyeHus AN Havana AucuunavHap-
HbIX Mpoueayp NpoTuB cyabn BepxosHoro cypa, n aTo
06YCNI0BMIO IOPUAMNYECKYIO HEOMNPEAENIEHHOCTb B AaH-
Hom cnyyae. Bonee Toro, Cya noaBepr COMHEHUIO COOT-
BeTCTBME cocTaBa CoBeTa M ero NoAHOMOYMI NPUHLIMIY
He3aB1CUMOro 1 6ecnpUcTpPacTHOro cya Ha OCHOBe CTa-
Tbu 6 HoHBEHUMN.

PaccmoTpeHHOe feno MoxeT obnagatb 0cobor 3Ha-
YMMOCTBIO U AN1A FPY3UHCKUX IOPUCTOB. MprHLMN He3aBw-
CMMOCTHM M 6eCnpUCTPaCcTHOCTM CYyAEen OCTaeTCA B LEHTPE
BHUMaHWA MpaBOBbIX KPYros B [py3umn (M Opyrux rom-
HOKaBKa3CKMX rOCyZapCTB), a TaKKe Moj NOCTOAHHbIM
HabnlAeHNeM Trpynnbl FOCYAapCTB U MEHAYHAPOAHbIX
opraHunsauui, BOBJIEYEHHBIX B TEKYLLME TpaHchopmaum-
OHHbI€E MPOLLECChI B pernoHe.? 11 yayyweH1sa CTPYKTYpbI
CyAebHON cncTemMbl U 06ecneyeHma ee He3aBUCUMOTO U
3D HEKTUBHOIO hYHKLMOHUPOBAHMA COMNACHO NPUHLMNY
pasgeneHva Bnacten 6bLIn NPoBeAEHbl HALMOHASIbHbIE

' Cratbs 6 (1) rnacut: «Kamabiii B Ciydae cnopa o ero rpamgaH-
CKMX NpaBax M 06A3aHHOCTAX WK NPWU NPeAbABAEHUN eMy Nt0-
60ro yros0BHOro 0O6BMHEHNA MMEET NpaBo Ha CrpaBej/IMBOe M
ny6a1M4Hoe pas3bupartenbcTBO Aena B padyMHbI CPOK He3aBu-
CHMbIM M 6ECNPUCTPACTHBIM CYAOM, CO3AaHHbIM Ha OCHOBaHWK
3aKoHa».

2 [nanpumepa, cM. foknag Komuccapa Coseta EBponbi no npasam
yenoBeka Tomaca Xammap6epra ot 30moHa 2011 roga, CommDH
(2011)22. Cm. HepaBHUIM NPOEKT NOMPaBOK B 3aKOH pyann O6
obwmx cypax: EBponenickaa Homucema 3a geMoKpaTmio yepes
npaso, nonpasKku B OcHoBHOM 3akoH Mpy3nu O6 o6Lwux cyaax u
nosicHUTeNbHbIN aoknag, CDL-REF(2012)045, 17 gexkabpa 2012
roga. O HepgaBHeW muccuu r-Ha Xammap6epra B [pysuio, cm.
http://www.radiotavisupleba.ge/content/tomas-hamarbergis-
misia/24919604.html; cmoTpu TakKe http://www.radiotavisupleba.
ge/content/veneciis-komisiis-daskvna/24922908.html;
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pedopMbl M NPUHATLI MEXAYHAPOAHbIE peKoMeHAauun. 3
OpHaKo, coXpaHALWMNeca UHCTUTYLMOHaNbHbIE fedop-
MauuM, a TaK¥Ke NpoAonMaloWwanca yrposa noavtuye-
CKOro BMelLaTe/IbCTBa B AeATEIbHOCTb CYAebHbIX opra-
HOB ocTatoTcA Npobaemon.* HolHelwHWe febatsl B [[py3uun
0 pedopmmpoBaHnn Boicwero Coseta HKOcTuumm camm
[OKa3blBalT AaHHbIM AoBoA,.S

C 04HOM CTOPOHbI, 3TOT MaJIEHbKMIM BKNa4 UMEET Lie/lb
pacwmpuTb 3alWmnTHbIE NoAHOMO4YMA EBponelickoro Cyaa
no MNpaBam YenoBeKa, a ¢ APYronm CTOPOHbI, U3BJIEYL
onpefenieHHble BbIBOAbI ANA Cye6HOM BnacTu B py3uu
OTHOCUTENBHO ee ByayLLero CTPYKTYPHO- U MHCTUTYLMO-
Ha/IbHOro pas3BUTUS.

Il. Nosuuua Cypa no Aeny BonkoBa

Ha ocHoBe BbiwenpuBeaeHHbIX daxkToB Cya paccmo-
TPen COOTBETCTBYHOLWMM HaLMOHAbHBIM 3aKOH (CTaTbu
56-77) v ctaHgapTbl Coseta EBponbl (NyHKTbI 78-80) 0
He3aBMCUMOM M BecnpucTtpacTtHom cyge.’ Cnegyowmm
warom Cyga cTtano paccMOTpeHue npeanonaraemoro
HapyLweHna nyHKTa 1 ctatbm 6 HoHBeHUMK (NyHKTbI 83-
159), KOoTOpbI rnacuT cnepyrowee: «Kamabii... meeT
npaBo Ha crnpaBeasmMBoe 1 Nybn4Hoe pasbmnpaTenscTBo
Jena... He3aBMCUMbIM W 6eCNPUCTPACTHBLIM CYA0M, CO3-
JaHHbIM Ha OCHOBaHWKW 3aKoHa». [lpu paccMoTpeHuH
BOMNpoca O HE3aBMCMMOM CyJe Ha OCHoBe cTatbu 6 (1)
Cyg cocnancsa Ha cBoe XOpoLo chopMUPOBaHHOE npe-
LeAEeHTHOe NpaBo’ U peLunsl PacCMOTPETb BKyMe TECHO
CBfl3aHHble Mexay COO0M KOHLEeNUUn He3aBUCUMOCTHU U
6ecnpucTpacTHocTu cyaos (NyHKT 107). Bo-nepsbix, Cya
M3y4yun BOMPOC, YCMELIHO NN NPOLLIM FOCYAapCTBEHHbIE
opraHbl, paccMaTpuBaroLLmMe Aeso UCTLa, TeCT Ha Hesa-
BMCMMOCTb M 6ECMPUCTPACTHOCTb, KaK 3TO NPpeAyCcMoTpe-
HO B topucnpyaeHumnn ECIMY. Ha nepBom aTane BHYTpPEeH-
HUX OUCLMINIMHAPHBIX NpoLeayp 3TW OpraHbl BKIKOYaIM

8 [nAa npumepa, CM. KMEBCKME PeKOMEeHAALMKM No BOMpocaMm He-
3aBMCMMOCTU CyaebHoM BlacTu B cTpaHax BoctoyHon Esponbl,
HOxHoro Haskasa v LieHTpansHon Asumn no agpecy http:/www.
osce.org/node/73487 Cm. BaHranopckue npuHUMMbI NoBeAeHUA
cyaen, ECOSO 2006/23.

4 B 2011 rogy Komuccap CoseTa EBponbl no npasam YenoBeKka
BbIPa3n/1 CBOW «3aMe4aHnA OTHOCUTE/IbHO MOAX0AA, C MOMOLLLIO
KOTOporo 4neHbl Bbicwero Coseta KOCTUUMKM, Ha3Havaemble
npesnaeHTOM M NapiaMeHToOM, MOryT 6/I0KMPOBaTh Ha3HaYeHUs
4neHoB cyAebHoNM BNacTH, NoAb3yACk CBOMM NpasBoM BeTo». OH
OTMETUA, 4YTO «Heobxoanmo 6onblie caenatb AnA TOro, YToobl
obecneynTb NOJMTUHECKYIO He3aBMCMMOCTb Bbiclero CoseTta
FOcTuumn Ha npakTuke». loknag kommccapa Coseta EBponbl no
npasam YenoBeKka Tomaca Xammap6epra ot 30 utoHa 2011 roga,
CommDH(2011)22, nyHKT 35.

5 «bypeTt nn cospgaH HoBbii CoeT KOcTnummn?», Oxo HaBKasa,
7.3.2013, «Xammap6epr NOMOXET UCTMPaBUTb CUCTEMHbIE OLLNG-
Ku», Oxo HaBKasa, 5.3.2013.

5 Cypa TaKMe cCblnanca Ha KoMmnapaTuMBHOE WCCNefoBaHWe Hesa-
BMCMMOCTW cyaebHon BnacTu, nposegeHHoe MHcTuTyToM Makca
MnaHKka no KomnapaTuBHOMY MyGIMYHOMY W MEWAyHapoAHOMY
npa.y (MyHKTbl 81-2); AHa CelibepT-dop (pea.), HezaBmcumocTtb
cynebHoM BacTv B NepexoaHbli nepuog, eraensbepr, 2012 rog,

7 Mo atomy Bonpocy cm. Anactep Moy6pei. EBponerickaa HoH-
BeHuMA no Mpasam Yenoseka — gena, matepuansl U KOMMEH-
Tapui, Oxford University Press (TpeTbe nsganue), 2012 rog, c.
344-471.

Bbicwmii CoseT tOcTtnumm (BCHO), KoTopbI npeacTaBsunn
X04aTancTBO B NapjaMeHT 06 0CBOGOKAEHWN MUCTLA OT
JONMKHOCTM cyabk (NyHKTbl 109-117), a TaKe napna-
MEHTCKWIM KOMUTET, COCTaBMBLUMM W NPEACTaBMBLLWK pe-
KOMeHAALMIO, B KOTOPOM OH NMPOCUT UCKJIYUTL yHacTue
UCTUa B NJIeHapHOW ceccumn napnameHTta (&& 119-122).
Cypn TaKKe paccmoTpen Bomnpoc, aernctsoBan an Beic-
WA AIMUHUCTPATMBHBIN CyA B Ka4eCcTBe He3aBUCUMOTO
M 6ecnpucTpacTHOro cyaa, KaK ato npegycmoTpeHo HoH-
BeHumen (&& 123-131), npu paccMOTpeEHUM peLleHus 06
OCBOGOMAEHWUM UCTLA OT JOTIHKHOCTY.

0O603Hauv1B CBOU NPaBOBbIE U aHAIUTUYECKNE PAMKM,
Cya, B nepsyto ovepeap, usyunn coctas BCHO n otme-
TWUAN, 4TO 06e BETBU BNACTU — UCMOJSIHUTENbHAA U 3aKO-
HopaTesibHas — HasHa4valT 60JbLLIMHCTBO M3 20 41eHOoB
JaHHOro opraHa; us Tex 16 4s1eHOB, KOTOPbIE BbIHOCAT
peLlLeHre Mo Aesny UCTUa, TONbKO Tpoe ABNAKTCA Cyabs-
mun. Mo MHeHuto Cyaa, 370 NOLLI0 Bpa3pes C NPUHLMMIOM
He3aBMCUMOro u becnpucTpacTHoro cyga. Kpome Toro,
Cygn yKasan, 4to HekoTopble YneHbl BCHO «npoponia-
0T CBOI TPYAOBYIO AeATenbHocTb BHe BCHO... KoTopas
HEeM30EXHO O0OYCNOBAMBAET MX MaTepuasibHyto, ue-
PapxXnyeckylo U agMUHUCTPATUBHYIO 3aBUCMMOCTb OT
WX rNaBHbIX paboTogaTtenien u nNogBepraeT TeM CambiM
COMHEHMIO WX HE3ABWUCMMOCTb U 6ECnpPUCTPaCTHOCTb»
(&113). MUHUCTP OCTULMK WU FeHepabHbl NPOKYpPOp
ABnsATCcA YyneHamm CoBeTa BBUAY MX AOMKHOCTU. B
JaHHOM KoHTeKcTe Cyp ccblnanca Ha MHeHve BeHeup-
aHcKon Homuceunn,® KoTopas cunTaeT, YTo NpUCyTCTBUE
reHepasibHOro npoKypopa B npobaematmke BCHO cospa-
eT yrpo3y 6ecnpuctpacTtHocTh cyaa (&114).° Cyp TakKe
noABepr COMHeHMo 6ecnpucTpacTHOCTb YieHoB BCHO,
KOTOpbIe MPOBOAWN NPEABapPUTEbHOE pacciefoBaHue
W BMOC/NEACTBMM YHaCTBOBa/IM B NMPOLLeAype 0CBOGOKAe-
HWA OT AoNIKHOCTH (& 115).

Janee Cya OTMETUN BO3MOMHYIO JIMYHYIO NpefB3s-
TOCTb CO CTOPOHbI MNpeacepaTena napaaMmeHTCKOro
NpaBoOBOrO0 KOMWUTETa, KOTOPbIM TaKKe ABAANCA 4ne-
Hom BCIO (&116). Cyg 3akntoum, 4to «DakTbl JaHHOro
npeacTaB/ieHWA PaCKPbIBAIOT ONpeaesieHHOe YMCo BO-
MPOCOB, YKa3blBaIOLMX KaK Ha CTPYKTYpHble HeJocTar-
Ku B npoueaypax nepeg BCIO, Tak 1 Ha Hann4yne nnyHom
NpeaB3ATOCTU CO CTOPOHbI OnpeAeneHHbIx YieHos BCHO,
onpeaensowmx aeno uctua». B pesyabtate npoueaypsl

8 BeHeLWIaHCKaH Komuceuna akTUBHO BOB/IeYEHA B HbIHELLHUE ae-
6atbl B [py3nn 06 yKpenjeHnn He3aBUCUMOCTHU CyebHOM Bna-
CTW.

9 Cwm. Take KueBckve PeromeHpaumu, MyHKT 9, COrnacHo Ko-
TOPOMY Y/IEHbl AWUCLMMNAMHAPHBIX OpPraHoB «BO BPEMS CBOEro
YN1eHCTBa B KOMUCCHUAX He A0/ HbI BbIMONHATL Apyrue q)yHI-(LI,VIVI
B OTHOLLUEHWW UHBIX CYAEN UK Cy[eNCcKOro coobLectsa, B TOM
uncne cBs3aHHbIe C aAMUHUCTPUPOBAHMEM, BIOSHKETOM WK OT-
6opom cygen. OpraHbl, 3aHMMalOLLMECA BOMPOCaMm CyAeNCKOM
AMCUMIM/IUHBI, HE AO/THHbI KOHTPOAMPOBATLCA UCMOJIHUTEIbHOM
B/1aCTbi0 U Ha UX pa60Ty He AOJ/IKHO OKa3biBaTbCA HUKAKOro
noAnTHUYecKoro Bo3aencteuA. Cnegyet nsberaTtb 11060ro KOH-
TPONA UCMONHUTENIbHOW BNaCTK Haj cyfe6HbIMK CoBETaMU MU
WHbIMW OpraHamu, ynoJIHOMOYEHHbIMU pelaTb AucunnanHap-
Hble BOMpPOChI».
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BCHO He oTBeYanv NpuHLMNY HE3aBUCUMOCTH 1 Becnpu-
CTpacTHOCTU corniacHo ctatbe 6 (1) EKMY (& 117).

3atem Cypn paccMOTpesi BOMNPOC HE3aBUCUMOCTM U
6ecrnpucTpacTHOCTM Ha MapJIaMEHTCKOM 3Tare, KOTo-
pbii, N0 MHeHUo Cyaa, «CcnocobCTBOBa /IULLbL NOSUTH-
3aumMM NpoLeaypbl U YCUNEHWUIO HECOOTBETCTBUA MpPO-
Leaypbl NpuHUMNY pasgeneHusa snacter» (&118). Cyp
TaKXe MoABEPr COMHEHWI GecnpucTpacTHOCTb ABYX
4YNEHOB NapsaMeHTCKOrO KOMUTETA, KOTopble 6bliv BOB-
neveHbl B 06a atana npouenyp. BoamomxHOCTH BbIBOSA
3TKX uneHoB 13 coctasa BCHO He 6bino, 1 paHHbIN daKT,
no MHeHuto Cyaa, yKasblBasl Ha «HEAO0CTATOK HaaJ/exa-
WKMX rapaHTU COOTBETCTBMA Mpoueayp O6bEKTUBHOM
6ecnpuctpacTtHocTn» (&120). Cyg 0TMETUA, YTO NeHap-
Hoe 3acefaHve napaameHTa, Ha KOTOPOM 3aK/Io4eHMs
BCHO 1 napnaMeHTCKOro KommTeTa Obl/iv 0J00pEHbI pe-
30/10UMEN, HE CTa0 «Had/Iealum hdopyMOM A/1A pac-
CMOTPEHWA BONPOCOB MO haKTy 1 NpaBy, OLEHKN JoKasa-
TENbCTB M NPaBOBOM KBaiMbUKaLmu GaxkToB» (122).

Janee Cyn paccmoTpen BOMpoc O TOM, NMPUAEPHMU-
Basica nn Bbicwnii AgMuHMCTpaTuBHbIN Cya, B KOTOPLIN
ncTewl nojan UCK O HapyLLeHWU CBOMX MPOLLECCYaslbHbIX
rapaHTui, NPUHLMNOB HE3AaBUCUMOCTH M GecnpucTpacT-
HocTu. B yacTtHocTH, Cya paccmoTpen gsa Bonpoca: fo-
CTaTOYHOCTb PAaCCMOTPEHMA Aena U TpeboBaHME He3aBU-
CMMOCTHM 1 6ECNIPUCTPACTHOCTHM Ha 3Tarne pacCMOTPEHUS.
Cygn otmeTun, yto BAC He MMen NoNHOMOYMA OTMEHSATh
HE3aKOHHbIE AWCLMMIMHAPHbIE PELLIeHUs W, COOTBET-
CTBEHHO, OTAE/bHble MpoLeaypbl ANA BOCCTAHOBAEHUSA
B JOJ/IIKHOCTU AO/HHbI bl GbiTb NPOBEAEHbI COMIACHO
cynebHol npakTuKe YKpauHbl. Taknm 06pasom, BOnpoc,
KacalLluMncsa IpUANYECKNX NOCNeACTBUM, NpoucTeKa-
OLMX M3 OrnalleHus AUCLUMIMHAPHOMO PEeLUeHUs KaK
HE3aKOHHOr0, OCTAJICA OTKPbLITbIM, CO3AaB 60/bLUYIO He-
OMNpeAeneHHoCTb B aHHOM 06nacTn. Tem cambiM, Aeno
Obl/I0 PaCCMOTPEHO B HEAOCTaTOYHOM 06beMe (&126).
Hpowme Toro, Cyg ykasan, yto BAC He oka3asn JOMKHOro
BHUMaHWA aprymeHTam UCTLa OTHOCUTE/IbHO HE3aBWUCH-
MOCTU M GECMPUCTPACTHOCTU. ITO BbI3BANO BOMPOCHI,
CBfI3aHHblE C COOTBETCTBMEM AEWCTBWIA, NPWU MOMOLLM
KoTopbix BAC npuwwen K gaHHOMY peLleHuto, cTaHaap-
Tam KoHBeHumn (&127). BAC He 3aHMMasiCs BOMPOCOM
COOTBETCTBWUA 3aKOHY MPOLEAYpPbl rO/I0COBaHNA B Nap-
JNlaMeHTe U He paccmaTpvBan [0Ka3aTesNbCTBO MCTLA,
npeactasneHHoe B Cya. Takum 06pasom, pacCMOTpeHME
fena 6blN10 He[OCTATOUYHbIM U «HE CMOI/I0 HEMTPaIn30-
BaTb AedeKTbI NpoLeccyasbHOM CrpaBeaIMBOCTH, CyLle-
CTBYyWOLLME Ha MpeAblaylweM aTane BHYTPEHHUX npole-
Ayp» (&129).

Cyn noaBepr COMHEHWIO HE3aBMCUMMOCTb U Gecrnpu-
cTpacTHoCcTb cyaern BAC, KoTOpble Takke ObliM 3aBu-
CUMbI OT 6OJIbLLMX AUCLMMIMHAPHBIX nosiHomoumi BCIO,
NpuUHMMas BO BHUMaHWA HeOCTaTOK rapaHTui Ans He-
3aBMCMMOCTM W BECMPUCTPACTHOCTU JAHHOMO AUCLUMIIUN-

HapHoro opraHa. Cyay nokasasnocb HeybeauTesbHbIM,
yto cyabmn BAC B Tex obctoaTenbctBax (BCHO cam BbI-
CTynan CTOPOHOW B npoLeaypax) MOrn BbIMOSHUTb CBOU
npodeccuoHasibHble 06A3aTenbCTBa HE3aBUCUMbIM U
6ecnpucTpacTHbiM o6pasom (& 130).

Takum o6pasom, Cya 06HapyHUA HapyLUeHWe cTaTbn
6 (1) cO CTOPOHbI HaLuWOHaNbHbIX OPraHOB, KOTOPbIE HE
CMOr/IM «06ECMNEYNUTb HE3ABUCUMOE U BeCnpUCTPaCcTHOE
paccMOTpeHue aena uUcTua, U NocaeayoLwun NnepecmoTp
[lena He BHEC KOPPEKTUBbI B JaHHbIM Bonpoc» (&131).
Hpome Toro, Cya oTMeTWn OTCYTCTBME CPOKa AaBHOCTU
B fe/ie NPUMEHEHNUS AUCLMUMIMHAPHOMO HaKa3aHWs BBU-
Ay «HapyLleHWA KAATBbl» CyAbel, KOTOPOe MOBAWAI0
Ha cnpaBeg/MBOCTb Npoueayp. B pesynbtarte, 6bi1a Ha-
pyweHa ctatbu 6 (1) EKMNY. Cyp TakKe ycTaHOBW, YTO
nap/iaMeHTCKoe rosiocoBaHue 06 0CBOOOKAEHMM UCTLA
OT JOTIHKHOCTH, B KOTOPOM GOJIbLUMHCTBO YJIEHOB HE y4a-
CTBOBa/IU, «NOAOPBAJIO NPUHLMM IOPUAMUYECKON onpeae-
JNIEHHOCTW, HapyLUMB Npu 3ToM cTaTbio 6 §1 KoHBeHL K>
(&145). Mo mHeHuto Cyaa, TpeboBaHUe O «Cyae, CO3aaH-
HOM Ha OCHOBaHWM 3aKOHa», CofeprKalleecs B cTaTbe 6
(1), TaKKe 6b110 HapyLLEHO BBMAY TOro, 4To nanarta BAC,
paccmaTtpuBaioLasa geno, He 6bina cosgaHa n chopmu-
poBaHa fIerMTUMHbIM 06pasom ( 156).1°

Takum o6pasom, Cya onpepenws, 4To CoriacHo crta-
Toe 6 EKIMY 6blnn HapyweHbl cnegyrowme npUHLMNbI
npoueccyasbHON CrnpaBefMBOCTU: MPUHLMMBI  He3a-
BMCMMOro MW 6ecnpucTpacTHOro cypa, topuaundeckas
OnpefeneHHoCTb U NpaBo ObiTb 3ac/ylUlaHHbIM CYAOM,
CO3[aHHbIM Ha OCHOBe 3aKoHa. Baob6asok, ECIY Takke
OTMETWN HapyleHue ctatbn 8 HoHeeHumn (&&160-187).
OpHako B paHHOM cTaTbe He ByaeT paccmaTpuBaTbCA
9TOT acneKkT Aena, Tak Kak oH 60/blue HaueneH Ha BO-
npoc cnpaBeaMBoro paséupaTenscrsa gena.

OpHVYM M3 caMblX MHTEPECHbIX AacrneKTOB [AaHHOro
fena saBnsaeTca yKkasaHue Cyna OTHOCUTENBHO OGLUMX U
WMHAMBUAYaNIbHBIX Mep. YKasbiBas Ha MPUHATUE OBLUMX
Mep CO CTOPOHbl YKpauHbl, CyA akueHTMpoBas BHUMA-
HWe Ha cnegyrowem:

«[laHHOe Aeno pacKpbiBaeT Cepbe3Hble CUCTEMHbIE
npo6aemMbl KacaTesibHO (YHKUMOHUPOBAHUA CyAebHOoM
BNacTu YKpauHbl. B 4acTHOCTW, HapylleHuA, BbIIBJIEH-
Hble B XOZe Aena, roBOpsT O TOM, YTO CUCTEMA CyLew-
CKOM AMCUMMNIUHBI B YKpauHe He HasarmeHa AOMHHbIM
06pa3oM, TaK KaK oHa He obecrneynBaeT AOCTATOYHOE
pasgesieHvne cyaebHoOW BnacTu OT ApPYrnx BETBEM rocy-
JapcTBeHHOM BnacTn. Kpome Toro, oHa He npegycmatpu-
BaeT HaZ/Iexallnx rapaHTuii oT 3/10ynoTpebieHus U He-
NpPaBUIbHOMO NOJIb30BaHWA AUCLUMIMHAPHBIMU MepamMu

10 Ocobasa nanarta, paccmaTpvBaBLlan Aeso UCTua, JOKHa 6blna
6bITb ChopMHUpoBaHa Npeacegartenem cyaa. OgHako, «NATUNET-
HWI MaHaaT npeaceaaTens UCTEK Ha TOT CPOK», U «mpoleaypa
HasHavyeHWs npepaceparteneit CyAoB He peryavpoBasacb BHY-
TPEHHUM 3aKOHOM» (NyHKT 152-3). Cyp OTMeTW/, YTO «TaKoM
BaMHbI BOMPOC, KaK HasHavyeHwWe npegcenartenei cyfos pery-
JIMPOBAJICA Ha YPOBHE BHYTPEHHEW NPaKTUKK» (MYHKT 154).
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B yLlep6 HE3aBMCUMOCTU CyAEer, Toraa Kak, nocaegHas
OCTaeTCA O4HOM N3 CaMblIX BaXHbIX LLEHHOCTEN, YKpens-
owen apdeKTUBHOE DYHKLMOHUPOBAHME AEMOKPaTUN»
(&199).1

Mepbl, nprHATbie CyaoM U «HanpaB/ieHHble Ha pedop-
MWPOBAHUE CUCTEMbI CYAEOHOM AMCLMMAMHDBI», UMENU
LUIMPOKKMI macwtad. C oaHOM CTOPOHBI, Cya OTMETUA, YTO
3aKoHoAaTesibHble peopMbl HEOOXOAMMbI ANA PECTPYK-
Typu3aummn MHCTUTYLMOHAIbHOM 6a3bl CaMOM CUCTEMBI, C
ZAPYroi CTOPOHbI, JO/IHHbI 6blTb pa3paboTaHbl «Hape-
Haume dopMbl U MPUHLMIBI FAPMOHUYHOIO NMPUMEHEHUSA
BHYTPEHHEro 3aKoHa B AaHHoW ob6nactu» (&200). Cyp
yKasas, 4To «3aKoHoZaTe/IbHbIE LWaru, yrnoMsHyTble npa-
BUTE/IbCTBOM, He pellat npobsiemMbl CUCTEMATUHECKUX
AVCOYHKLMIM B NnpaBoBon cucteme» (&201), n oTmeTHA,
yTo «YKpauHa p[onHa 6esoTnararenbHbiM 06pasom
npoBecTh 0bLme pedopMbl B CBOEN NPaBOBOM CUCTEME»
(&202) gns ycTpaHeHWA CyLLEeCTBYIOLWMX CTPYKTYPHbIX
He4oCTaTHOB.2

YKasbiBaA Ha nHauBMAyanbHble mepbl, Cya oTMeTUA,
YTO «KUCTeL, Bbl1 OCBOOOKAEH OT AO/IHKHOCTM C HapyLue-
HVMeM QyHAaMeHTaNbHbIX MPUHLUMMOB MNPOLLECCYaibHOM
cnpaBegIMBOCTU, OTPameEHHbIX B cTaTbe 6» (&205). Mo
MHeHuto Cyaa, «0CcBobOXAEHWE UcTLa — cyabn Bepxos-
Horo Cypa OT AOMHHOCTW... MOXET 6bITb PACCMOTPEHO
KaK yrpo3a He3aBUCUMOCTM CyebHOM BlIaCTU B LIEIOM»
(&205). B aTom KoHTeKcTe Cyz BblgBMHY BONPOC O TOM,
«KaKkuve MHOMBWAya/bHble Mepbl 6yayT cambiMK Hagse-
HawmmMm, YTobbl NONOMUTL KOHEL, HapylleHUsaM, O6Ha-
py¥eHHbIM B JaHHOM aene» (&206). Cya He npuHAA TOT
taKT, 4To «HOBOE Hayano BHYTPEHHUX Npoueayp byaeT
Hagnemawlern GoOpmMor MCNpaB/eHUs HapyLlleHui npas
uctua. Het ocHoBaHWiM nonaratb, 4TO 4eno uctua éyaet
pPacCcMOTPEHO ye B COOTBETCTBUM C NpuHLUMNamu HoH-
BEeHUMKN B Oaummanwem oyaywem» (&207). Cya ykasan,
4YTO BOCCTAHOBJ/IEHWE UCTLA B LOJIKHOCTU CYAbU OyaeT
camoM Hagnexawien GopMoin MHAMBUAYANIbHON UCNpaBu-
TENIbHOM Mepbl, YTOGbI PELLNTb BOMPOC HapyLLUEeHWN cTa-
Tein 6 1 8 HoHeeHumu (&208). OH NOCTAHOBWI, YTO «TO-
Cy[apCcTBO-0TBETYMK 0H6ECneymT BOCCTaHOBAEHWE UCTLA
B JO/MKHOCTM cyabn BepxoBHOro cyza K camon 6uan-
ler BO3MOXHOM aate» (&208). Cya npuHAN pelueHue
KoMreHcuposaTtb UcTuy 6000 eBpo B KayecTse HemaTte-
puanbHoro yuepba (&214) u 12000 eBpo, NOKPbIBAIOLLMX
BCe pacxofibl, CBA3aHHbIE ¢ npoueaypamm (& 219).

Cypba KOpgKuBCKa npeacTaBuia CXOAHOE MHEHME,
B KOTOPOM OHa, CKOpee, oTCTamBasia «MpPOaKTUBHbIN»
nogxog Cypa, u oTMeTuna, 4to «MpakTtnka Cyaa oTHoCH-

1 OTHOCUTENBHO CTPYKTYpasibHbIX NpobneM B rocygapcTBax-y-
YyacTHMKax, cM. poknag «ObecnedeHne IPPEKTUBHOCTU
Ctpacoyprckoro Cypa: CTPYKTYpHble HEeAOCTaTKM B rocygap-
cTBax-y4yacTHuWKax», 7 AHBapa 2013 roga.

2 Cypn po6aBwn, 4TO MPU UMIMIMMEHTaUMU TpeByeMbix pedopm
«YKpanMHCKUM BNacTaAM clepyeT pacCMOTPeTb AOMHHbIM 06-
pasom 3TO peLleHre, COOTBETCTBYIOLLEE MpeuefeHTHoe npaso
Cyza v Hagnexalime peKoMmeHAauuu, pesosioLmn U peLleHus
HomuTeTta MuHUCTpOB» (NyHKT 202).

TeNbHO 3anpawnBaHnA MHOMBUAYaA/IbHbIX U 06IJ.I,VIX Mep
3HauMTeNbHO nporpeccupoBana... CerogHs Cyp, yre He
KonebneTtca B c/iydae He0H6X0AMMOCTHM yKasaTb rocyaap-
CTBY-OTBETYMKY Ha MPUHATUE GOJBLIOrO CMEKTpa KOH-
KpeTHbIX Mep ANA rapaHTUW NOJIHOrO COBAEHNA NpaB
yenoseKa». OHa nogyepkHyna: «Bbl6Op TOro, Kakum
obpasom cnepyeT BbINONHATL peleHue Cypa, octaeTcs
3a rocygapctsBoM nog KoHTponem HomuTteta MUHUCTPOB
B CJly4ae 06HapyHeHWA HapyLleHnsa B CaMon CyTu aena,
KOTOpOE He OCTaB/AET APYroro Bbi6opa, KpOMe KaK npw-
HATWE Mep, TpebyeMbix ana ucnpasneHna». OHa TaKKe
Bblpasusa CBOE corfiacue C BblBOAOM 6OJbLIMHCTBA O
TOM, YTO ANA UCMpPaB/eHNA 0BHaPYHEHHbIX HapYLIEHUH
He ocTaBasioCh APYroro peasibHoro Bbibopa OTHOCUTEb-
HO MHAMBUAYaNbHBIX Mep. 3

lll. OueHKa u cooTBeTCTBUE

OnucaHHOe [eno BbIABWAO LENblIA pAf, BamHbIX BO-
NPOCOB, CBA3AHHbIX C NPUHLMNOM HE3ABUCUMOrO U 6ec-
npucTtpactHoro cyga. OHO TaKie nokasano, yto Cypa
CTaHOBUTCA 60/1e€ NPOAKTMBHBIM B I€NE UCMOJIb30BaHMUA
CBOWX KOPPEKLMOHHBIX MOJIHOMOYMI OTHOCUTEJIBHO BHY-
TPEHHEW CTPYKTYPbl U DYHKLMOHUPOBaHWA CyAe6HOM Cu-
CTeMbl B CTpaHax-4neHax HoHBeHuun.

CornacHo ctatbe 41 EBponewnckor HoHBeHuun no
MNpaBsam Yenoseka, EBponerickuit Cyg no MNpasam Ye-
JIOBEKA MOXET /Wb NOTpeboBaTh «CrnpaBenMBOM
KOMMEeHCcaLum» 3a HapylleHue npas, NPOUCTEKaLWMX
n3 KoHeeHuun.'> Ctatbs 46 KoHBEHUMKN ycTaHaBAMBaET
0b6A3aTenbHblM xapakTep pelwenni Cyaa v HagensaeT Ho-
MWTET MUHUCTPOB NMOJIHOMOYMEM KOHTPONA 3a UCMNOJIHE-
HWEM peLLeHniA.'® B HOHBEHUMM He yNOMUHAIOTCA Apyrve
nonHomouma Cypa, 4ToObl yKasaTtb JiHoOble KOHKPETHbIE
nan obLLMe Mepbl ANA UcnpaBaeHua HapyLweHns.'”” OgHa-
KO, B CBOEeM MnpeLeaeHTHOM npase CTpac6yprckuin Cya
CCblnasnca Ha TaKoe, CKopee, orpaHu4MTeIbHOe NOHUMa-
HWE CBOMX KOPPEKLMOHHbIX NosHOMOYMIA.'® CerogHsa Cya,
He KonebieTcA Npu yKasaHUM KOHKPETHBIX M 06LWUX Mep

13 B 3TOM KOHTEKCTE OHa ccblnanach Ha npeueaeHTHoe npaso Me-
HamepukaHckoro Cyaa no Mpasam YenoBeKa, KOTOPbIN yKasan
Ha NPUHATUE TaKMX UHAMBUAYASIbHBIX MEP MO HEKOTOPbIM CJyya-
AM.

14 J. A. Frowein, The Transformation of Constitutional Law through
the European Convention on Human Rights, 41 Israel Law Review
(2008) cTp. 489. H. Keller / A. Stone Sweet, ‘Assessing the Impact
of the ECHR on National Legal Systems’, in Helen Keller / Alec
Stone Sweet, A Europe of Rights: the Impact of the ECHR on
National Legal Systems, Oxford 2008, cTp. 677-712.

5 Eponetickasa HoHBeHuus no MpaBam Yenoseka, 1950, cT. 41.

6 Tam e, CT. 46.

7 OTHOCUTENIbHO CPeACTB 3aliMTbl B paMKax 3aKoHa Nno npasam
yenoseKka cm.: D. Shelton, Remedies in International Human
Rights Law, 2"edn (Oxford University Press 2005), 189.

8 ina npumepa cm. V. Colandrea, ‘On the Power of the European
Court of Human Rights to Order Specific Non-monetary Meas-
ures: Some Remarks in Light of the Assanidze, Broniowski and
Sejdovic Cases’, 7 Human Rights Law Review (2007), 396. Cm.
Take L. Garlicki, ‘Broniowski and After: On the Dual Nature of
“Pilot Judgments”, in: Liber Amicorum Luzius Wildhaber — Human
Rights: Strasbourg Views (Kehl 2007), 177-192.
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4NA npeceyeHns HapyweHui HoHseHumK."® HapylweHuns
ctatbu 6 HoHBeHUMN?® npmBenu K Tomy, 4to Cyz ye ya-
CTO YKa3bIBaEeT Ha MPUHATUE KOHKPETHBIX Mep, KOTopble
CUYMTAIOTCA CaMbIiMW HaJNeXaWMMKU CPeACcTBaMU Npea-
YNPeXAeHUA HapyLIEHWUI U BOCCTAHOB/IEHUA MpaB UCT-
uoB.2t Kpome Toro, Cya, TakKe npuHAA o6Lme Mepbl ansa
NnpecevyeHns HOBbIX HapyleHu EBponeiickon HoHBeH-
umm no lNpaBam YenoseKa, BbI3BaHHbIX CTPYKTYPHbIMU
HepoCTaTKamMM B HaUMOHa/IbHbIX MPaBOBbIX CUCTEMAX.?

OpHWM 13 BarKHbIX LLIAroB B XOAE HbIHELLHUX pedopM cy-
AebHon cucTeMbl B cTpaHax 6biBwero CoseTtcKoro Corosa
1 BocTouHoM EBponbl cTano co3faHue 1 yKpenaeHue amc-
LUMNIMHAPHOMO U aaMUHUCTPATMBHOTO CamMoynpaB/eHWs
cyaen.z B Mpy3aum faHHOE NOSIHOMOYME HAXOAUTCA B PyKax
Beicwero CoseTa FOcTHUMK,?* KOTOPBIM HageNeH 601bLLIMM
CMEKTPOM MOSIHOMOYUA MHWULMMPOBAHUA U BbIHECEHUSA
pelleHrin No AMCLUMNAMHAPHBIM Npoueaypam.® Pedopmbl
3HAYUTENIBHO YCWIUAU  UHCTUTYLIMOHAIbHYIO HE3aBWCH-
MocTb cyga. OfHaKo, CblHA U KPUTUKA OTHOCUTE/IBHO
CTENEeHN MHAVMBUAYa/IbHOM HE3AaBUCUMOCTU CyLew; HEKO-
Topble HabnogaTenn TaKKe OTMeYann onpefeneHHble
CUCTEMHbIE HELOCTATKM B NPaBOBOM CUCTEME, OCOOEHHO
KacaTteslbHO HbIHEeLIHero ctaTtyca u coctasa Bobicwero Co-
BeTa KOcTtmummn. Hakue BbIBOAbI MOXHO cAaenaTh U3 AaHHO-
ro fena OTHOCWUTESIbHO TpebyeMoW WMHCTUTYLMOHaILHOM
pamMKWU ANsl IOPUAMHECKWM MPaBUJIbHBIX AUCLMMIMHAPHBIX
npoueayp? Xota Cya 3aK1t04mn, YTO YKPaUHCKOE rocyaap-
CTBO [JOJTKHO MPUHATb O6LLME MEpPbl U BHECTU MOMPaBKU B
CBOE 3aKOHOJATENbCTBO, OH HE JaJ1 TOYHOrO YKa3aHuA Ha
TO, KaKMe Mepbl AOMHKHbI ObITb MPUHATLI FOCYAAPCTBOM U
KaKnuM 06pasom ero AMCLMNIMHAPHbIE NpoLeaypbl JOMK-
Hbl GbITb CTPYKTYPUPOBaHbI, 4TOObI COOTBETCTBOBATL TpE-
60BaHUAM cTaTbu 6. OTO OCTaeTCA NMpeporaTMBoi YKpa-
MHCKOro 3axkoHogatenbctBa. OpgHako Cyp OoTMETWA, 4TO
YKPauHCKUM BNacTaM «cjedyeT obpaTuTb Hagnexallee
BHWMaHWe Ha AaHHOE peLleHre, COOTBETCTBYIOLLEE NpeLe-
feHTHoMy npasy Cyzaa, M peKoMeHaUUAM, Pe30/HoLUAM U
peLueHmam HomuTeTa MUHUCTPOB» BO BPEMS NPETBOPEHMSA
B }M3Hb pedopM, peKoMeHa0BaHHbIX Cyaom.?

Ha 6onee 0o6LiemM ypoBHE OCHOBATE/IbHOE WCMOJHE-
Hve CyaoM CBOMX MOJIHOMOYMM MO YKa3aHWo MPUHATKA
06LMX U UHAMBUAYA/IbHBIX MEP roCyAapCTBamMyM MOMET

% Cm. Take L. Garlicki, ‘Broniowski and After: On the Dual Nature
of “Pilot Judgments™, in Liber Amicorum Luzius Wildhaber —
Human Rights: Strasbourg Views (Kehl 2007), 177-192.

20 Eponeickan KoHBeHumsa no Mpasam Yenoseka, 1950, cT. 6 (1).

2t ina npumepa cm. Assanidze vs. Georgia, 2004-11 221; (2004) 39
EHRR 653.

22 CMOTPU CNWUCOK OBLIMX Mep, NPUHATBLIX AN NPefoTBpalLeHNA
HOBbIX HapyweHui no Esponevickori HonBeHuun no lMpasam
Yenoseka, H/Exec(2006)1, nocnepgHee obHoBneHve mav 2006
roga.

% Tlo atomy Bonpocy cmoTpu A Seibert-Fohr (ed), Judicial Inde-
pendence in Transition, Heidelberg 2012.

2 [lonoNHWUTebHaA MHhOpMaLMA MOXKET BbiTb NoayyeHa no cne-
aytowemy agpecy http://hcoj.gov.ge/en/home.

% [lo gaHHOMY BOMPOCY CMOTPM 3aKOH I'py3nmn o JucumunaMHapHon
OTtBeTcTBEHHOCTU Cypent O6wmx Cypos v AucuunanHapHble
Mpoueaypsbl oT 23 dpespana 2000 roga (C nonpasKamu).

2% CM. NyHKT 202.

C/lYHUTb CPeACTBOM TpaHchopMaumMuM HaumoHa bHOM
NPaKTUKNM W 3aKoHogaTtesnbcTBa.?’” B cBoel HepaBHeM
npaktnke Cypa yKasan Ha NpuHATUE OOLUMX Mep Mo He-
KOTOPbIM C/Ty4asM, 4TO MPUBESIO K NPUHATUIO NOMPaBOK B
COOTBETCTBYIOLLME HaLMOHaNbHbIE 3aKOHOAaTeNbCTBA. 2
Hpome Toro, Cypn yxe NpuHAN NPOaKTWMBHbLINA MOAXOA
W yKasasl Ha NpuUHATUE HeUHAHCOBBLIX MeEp NO APYrvm
Aenam ans Toro, 4Tobbl MOJIOMWTL KOHEL, HapyLleHWo
HoHBeHUMK.?® Taknm 0Opa3om, BOCCTAHOBJIEHWE CyabU
Ha CBOEW NpeMrHeN AONKHOCTU He Bbinagano U3 AaHHOM
KoHLUenuun. OgHaKo BO3HMKAET BOMpoOC, ykasan v Cypa
Ha NPUHATUE MHAMBUAYANBHOM Mepbl 3anpoca — CHoBa
HayaTb Npoueaypbl NPOTUB UCTLA. APryMeHT, NpeacTas-
NeHHbIM Cyaom, 3aK104aeTca B TOM, YTO HOBbIE MpoLe-
Aypbl HEe 6yayT MMETb HUKAKOr0 CMbIC/1a «B BAMHKaMLLEM
6yayLwemM», NpUHMUMas BO BHUMaHWe TOT PakKT, YTo cyLie-
CTBYIOLLME CUCTEMHbIE HEAOCTATKWN B YKPAUHCKUX NPaBo-
BbIX HOPMax, OTHOCALUMXCA K AUCLMIIMHAPHbIM NpoLe-
Zypam, KaryTca BCe e y6eanTeIbHbIMU.

CoueTaeTca M AaHHBIA NPOAKTMBHbIM NOAXOA C OpU-
rMHa/IbHbIM ~ AeflernpoBaHvem cuctembl HoHBeHUnn?
XoTa cenyac nayT gebatbl OTHOCUTENbHO KOHCTUTYLIMOH-
HoM npupoabl Cyaa, OH BCE e He BbINOAHAET QYHKLMIO
HoHCTUTYUMOHHOrO cyzia Ha 9TOM 3Tane CBOero pasBu-
T1A.%° McnonHeHne CBOMX KOPPEKLMOHHBIX NOJTHOMOYUIA
HEBO3MOXHO HaMpAMYH Ha HaLMOHaIbHOM YpOBHe. B To
e Bpems Heb3A oTpuuaTh, 4To opucnpygeHumns Cyaa
pacnosaraeT 4JIMTeNbHbIM BAUAHUEM Ha HaLUOHasIbHbIE
NpaBoBble CUCTEMbI B OPUANHECKUX pamKax HoHBEHL MU
W ero NPOaKTMBHbIN NOAXOA B LO/ITOCPOYHOM NEPCNEKTH-
BE MOMET OKasaTb BayHOe TpaHChHOpMaLMOHHOE BK-
AHWe. Bpema noKaxeT, 4To orpomHas Harpyska Ha Cypg
B PacCMOTPEHWM Aen BblIHYAMT ero NpuHATL elle 6onee
NMPOAKTMBHYIO MO3ULMIO YKa3aHUA 06LMX Mep rocyaap-
CTBaM A/1s NpefoTBpalleHus oyaywmnx HapyweHui KoH-
BEHLMM N YMEHbLUEHNA 06bema paboTbl Cyaa.

27 Tlo paHHOMy Bonpocy cM., Hanpumep, L. Helfer, ‘Redesigning
the European Court of Human Rights: Embeddedness as a Deep
Structural Principle of the European Human Rights Regime’, Eu-
ropean Journal of International Law 19 (2008), cTp. 125-159.

2 L. Garlicki, ‘Broniowski and After: On the Dual Nature of “Pilot
Judgments”, in: Liber Amicorum Luzius Wildhaber — Human
Rights: Strasbourg Views (Kehl 2007), ctp. 177-192.

2% K npumepy, Cya noctaHoBW 0CBOGOAMTL UCTLA OT HE3aKOHHOIO
3agepwanua (Jeno AcaHngse). Assanidze vs. Georgia, 2004-11
221; (2004) 39 EHRR 653.

% OpHako, npotdeccop CapypcKu OTMevaeT, YTo nocae npucoe-
OMHEHWA LeHTPasIbHO- U BOCTOYHOEBPOMENCKUX rocyaapcTs K
EBponetickoin HoHseHuun no Mpaeam Yenoseka «Cyp nepectan
urpatb posib «MacTepa-HacTPOMLLMKA» HaLMOHa/IbHbIX NpaBo-
BbIX CUCTEM, M BMECTO 3TOr0 €My NPULLIOCH NPUHATL POJIb NOU-
LileMCKOro Hag, HaLMOoHaIbHbIMU CUCTEMAaMM, B KOTOPbIX MPOUCXO-
AAT CepbesHble HapyLLEeHWA Npas WA KOTopble CTPaAaloT Cylue-
CTBEHHbIMW CUCTEMHBIMW HEAOCTATKAMKU B CayYae NPUMEHEHUA
ctaHgaptoB CE B o6nactv npas», W. Sadurski, ‘Partnering with
Strasbourg: Constitutionalisation of the European Court of Human
Rights, the Accession of Central and East European States to
the Council of Europe, and the Idea of Pilot Judgments’, Human
Rights Law Review 9 (2009) cTp. 397-453, at 401; no Bonpocy o
KOHCTUTYMOHaN3aLm1 eBPONENCKON CUCTEMbI 3aLLUTbI MPaB Ye-
noseka cM. S. Greer & L. Wildhaber, ‘Revisiting the Debate about
‘constitutionalising’ the European Court of Human Rights’, Human
Rights Law Review 12 (2012), cTp. 655-687.



COOBLUEHUA

Mpauuk ApmanosaH

[loknap o npaBoOBbIX U CYAEeOHbIX
pedopmax B ApMEeHUU

HacTosawmri goxknan ctaBuT CBOEH L{e/bio AaTb 06Lyee
npegcTaB/eHue 06 OCHOBHbIX HarpaB/IeHNUAX TEeKYLMX
npaBoBbIX U cyAe6HbIX peopmM B PecriybmKe ApMeHUs,
KOTOpble Ha4yamck B cepegmnHe 1990-x rogos m ocobeH-
HO YCU/IMANCL B [OC/E[JHUE HECKO/IbKO JeT. [Joxnan
BH/IOYAET B CEOA TaK#e MHPOPMaLMIo O NPeacTOALMX
pegopmax B npaBoBbIX U CYAEOHbIX chepax Ha buar-
wee 6yayLee.

. CrpaTeruMyecKkas nporpamma npaBoOBbIX
U cype6Hbix pedopm B Pecny6inKe
ApmeHua B nepuopg 2012-2016rr.

2012 rog 6bln O04eHb BaxHbIM ansa Pecnybaunkmn Ap-
MEHUSA C TOYKM 3PEHMA NPaBOBbIX U CyAEOHbIX pedopm.
MWHUCTEPCTBO OCTULMKM APpMEHUN pa3paboTano HOBYLO
«CTpaTernMyecKkyo nporpaMMmy npaBOBbiX WM CYAEOHbIX
pedopm B Pecnybnvke Apmenusa Ha nepmog 2012-2016
rr.»! CTpaTernyeckasa nporpamMma Oblia yTBEpPHAEHa
npesvgeHToM ApmeHun B uioHe 2012 ropa. Ctpateru-
yecKas nporpavmMa 6yaeT OpUEHTMPOM A/Sl NPaBOBbIX U
cyaebHbix pedopm B 2012-2016 rr. OCHOBHbIMK Hanpas-
NeHVAMM NPOorpamMbl ABAAIOTCA:

1) NpUHATME UM COBEPLUEHCTBOBAHME pAfa matepu-

aJibHbIX U npoueccya/ibHblIX 3aHOHOB, OCHOBaHHbIX
Ha o6HoBneHHOM KoHcTUTyunmn Pecny6amku Apme-
HUSA W NyYLlen MeXayHapOAHOM NPaKTUKe;

2) onepaTtuBHble pedopmbl cygebHOM BnacTu, opra-
HOB camoynpaB/ieHWNa Cyaer, NPOKypaTypbl B COOT-
BeTCcTBUM ¢ HOHCTUTYUMen Pecnyb6amkn ApmeHus;

3) BBEAEHWE KA4YeCTBEHHO HOBOM BCEOGBEMAIOLLEN
CUCTEMbI A1 MOArOTOBKM M 0By4YeHWs nepcoHana
CyfebHOM BNacTu U NPOKypaTypbl, a TaKkKe yCcKope-
HWA TUNA MBILIEHNA W NPAKTUKU C COBMIIOAEHNEM
COBPEMEHHbIX TpeboBaHWM NpPaBOBOro rocyaap-
CTBa;

4) obecneyeHne JOCTYNHOCTM CyAe6HON BNacTu u yc-
JI0BWIA, HEOOXOANMbBIX AJ/15 MpaBa Ha cnpaBea/iMBoe
cypebHoe pasbupaTenbCTBO B pa3yMHble CPOKH;

5) copencTBme anbTepHaTUBHBIM MEXaHU3MaMm paspe-
LLUEeHMsA CNOpPOB U NoBbIeHWe 3GdEeKTUBHOCTH 06e-
CneYeHns rocyaapCTBEHHbIX PeecTpos;

' YTBepwpaeHa npesngeHTom Pecnybnnkn Apmenns B nioHe 2012
roga.

6) peanusauuna pedopm NO NPaBOBOMY BOCMMUTaHMIO,
KOTOpble Hanpas/fieHbl Ha NOArOTOBKY cnevuuanu-
CTOB BbICOKOM NpoeCccrMoHaIbHOM KBa/IMPUKaL UK.

OCHOBHbIMM  LenamMKn  pedopm, NPeayCMOTPEHHbIX

CTpaTernyecKom NporpaMMon, ABNAIOTCA:

1) obecneveHne cnpaBegInBor, aPHEKTUBHON U OT-
BETCTBEHHOW Nepeg, 06LLEeCTBOM CyAe6HOM BnacTy;

2) noBblweHe 3hDEKTUBHOCTH YrOJIOBHOIrO NPaBocCy-
WA N CUCTEMbI YTONIOBHbIX HAKa3aHWi;

3) nosblweHe 3DPEKTUBHOCTU aAMUHUCTPATUBHOM
toCTUUnn 1 afMUMHNCTPATUBHOIO NPON3BOACTBA,

4) noBbiweHe 3PHEKTUBHOCTU IPaXK[aHCKOro Cyno-
NPON3BOACTBA U Y/YyYLLEHWE TParAaHCKOro 3aKo-
HOZAaTe NbCTBa;

5) nosblweHne apHEKTUBHOCTU BbINOAHEHMA NpoLec-
cyasibHbIX QYHKLNIA;

6) obecneyeHre pedopmMbl B CUCTEME aBOKaTYpbl;

7) noBblweHMe 3PEDEKTUBHOCTU MPOKYPOPCKOM aes-
TENbHOCTH;

8) nosblweHre apHEKTUBHOCTH CUCTEMbI Noadepma-
HWA apbuTpamKHOro, HoTapuaabHOro W rocyaap-
CTBEHHOIO PeecTpos;

9) pecTpyKTypm3aumsa CUCTEMbI MPaABOBOro BOCMMUTA-
HMA U I0PUAMYECKOro 06pas3oBaHuA.

Il. CnpaBegnuBasn, a¢pdeKTUBHaAA U
OTBeTCTBEHHas nepej o6wecTBom
cyae6Hana BnacTb

[na obecneyeHna cnpaBeaMBon, ahOEKTUBHOM U OT-
BETCTBEHHOM Nepeg, 06LL,eCcTBOM CyAe6HOM BlacTv npes-
YCMOTpPEHbBI ONpefeneHHble MepbI:

* yNyyLleHne npoueaypbl KBaMUKaLMOHHbIX TECTOB
ONA BKAOYEHWA B CMIMCOK KaHAMAATOB Ha JOKHO-
CTU Cyaen;

* yayyLeHWe Npoueaypbl A8 ocnapyMBaHvaA pesysibTa-
TOB TECTMPOBAHWA 3HAHWIM W HaBbIKOB KaHAMAATOB
Ha [OMKHOCTH CYAEN;

* pa3paboTHKa MexaHWM3MOB, OCHOBAHHbIX Ha Meway-
HapoAHbIX CTaHAapTax, NMPUHLMNAax NpPo3payHOCTH
M 6ecnpucTpacTHOCTH, YTO NO3BOSIAET OLEHUBATb
He TOJIbKO NpodeccuoHaNbHble 3HaHWA KaHauAaa-
TOB Ha [OJ/IIKHOCTU CYAEN, HO U CMOCOGHOCTH, JI0-
rMYecKue HaBblKU U 3D(EKTUBHOCTL A4/1A paboThl B
KayecTBe CyapbM;

* onpegeneHue Npo3pavyHon M 06 LEKTUBHOM NpoLeay-
pbl BbIABUKEHMA KAHAMAATOB, NOA/EKALLUX BHIO-
YEHUIO B CMMCOK KaHAWAATOB Ha A0J/IIKHOCTH CyaeH,
a TaKKe nepecmoTp nopsagKa B MHTepBbio B CoBeTe
tOcTrumMKM NyTem yToYHEHWA 3aa4 U TEMbI AJ1A 9TOM
cTaguu.
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lll. Bonee apdeKTMBHAA mopesib
camoynpasfieHus

Cpegu apyrmx pedopm B cyaebHoM cucteme npegyc-
maTpuBaeTCcA BBECTU 6onee addEKTUBHYIO MOLE/Nb Ca-
MOynpaBfieHUs AN Cyaen.

B HacTosALlee BpeMA opraHaMmu camoynpasfieHus Ccy-
Ae6Hor Bnactn asnatotca Obwee CobpaHune Cyaen Pe-
cny6a1MKmM ApmeHus — B cOCTaBe Beex cyaen Pecny6amku
Apmenus, CoseT MNpeacepateneit Cynos, YieHaMu KOTO-
poro ABNAITCA NpefcefaTenv CyaoB NepBON MHCTaHL MK
W anesinfAuMOHHBIX CYA0B, NpeacedaTenn HaccaunoHHo-
ro Cyaa v ero nanar.?

C TO4YKM 3peHnsa obecrneyveHna camoynpaBieHusa Cy-
AEe6HOM BNacTM M BHYTPEHHEN HEe3aBUCUMOCTWU CYAEW,
Heob6X0AMMO rapaHTMpOBaTb CUCTEMY CaMoyrnpaB/IeHus,
a TaKkXe pasgeneHne ux QyHKUMI B pamKax CUCTEMbI
CHEPEK M NMPOTUBOBECOB, KOTOpas 6yaeT AaBaTb BO3-
MOMHOCTb BCEM CyAbsIM NMPUHUMAaTb yyacTue B peLle-
HWMM BaXHbIX BOMPOCOB, KacaloLmxca cyaebHOM BnacTu.
HtoueBbIM 5/1EMEHTOM NPUHLMINA HE3aBUCUMOCTHM Cy e
ABNIAETCA HE TONbKO HE3AaBUCUMOCTb OT BHELUHErO BMe-
LIaTeNbCTBa, HO WU BHYTPEHHAA HE3aBUMCUMOCTb, B OCO-
GEHHOCTKM OT Npefceaartens cya v Cygem BbllecToALe-
ro cyga.

MoCTOAHHO AENCTBYIIOWNM OpraHoM camoynpaBiaeHuUs
cyaebHon BnacTu, Kak 31o npeaycmoTtpeHo CyaebHbim
KopeKkcom, cuutaetca Coset [lpeacepateneni Cypos,
KOTOPbIM COCTOMUT MCKJIIOYMTENBHO W3 npeacepartenen
CyAOB U KOTOPLIM OCTaBAseT 3a COOOM 3HAYMTEsIbHYIO
4yacTb K/I0YEBbIX PYHKLUIM B 061acTU cyaebHoro camoy-
npaeneHus. Kommccmm no aTuKe 1 06y4YeHUIo TakKe 06-
pasyloTcA U3 Y1eHOB 3TOro opraHa. B peaysnbrare yHK-
LMK CyAENCKOro caMoynpaBieHNsa CKOHLEHTPUPOBaHbI B
OfHOM opraHe. Takasa ueHTpanMsauusa camoynpaBieHus
He COOTBETCTBYET NPMHLMNAM HE3aBMCHMMOCTU CYAEN U
camoynpaB/eHus cygebHor Bnactu. Heobxoamnmo nepe-
CMOTPETb CUCTEMY CamoynpasfieHusa cyfebHOM BnacTu
C TeM, 4YTO6bl 06eCcneynTb BHYTPEHHIOK HE3aBUCUMOCTb
cyaew oT npeacepaTenen cyaos.

C uenbio obecneyeHmna MaKCUManbHOro yyacTua Cy-
[€el B paspeLleHnn OCHOBHbIX BOMPOCOB, KacaloLmnxcsa
cyaebHoin BnacTn, HE06X0AMMO MO BO3MOMHOCTM orpa-
HUYUTb, KpoMe eHepanbHoi Accambiien, OAHOBPEMEH-
HO€ y4acTue OZHOrO U TOrO e CYAbM B HECKOJIbKUX Op-
raHax camoynpasJieHus.

B HacTosLwee Bpemsa B Pecnybivke ApmeHua npeace-
Jatenu anennAuMoHHbIX Cy0B U CyA0B NEPBOM MHCTaH-
LMK Ha3Ha4alTCA Ha AOMKHOCTb Ha MOCTOAHHOM OCHOBE
[0 OOCTUMEHMA COOTBETCTBYIOLEro BO3pacTa. Takow
NOAX0o MOXET NPUBECTU K YPE3MEPHOMY YCUIEHUIO NO-
3vUMK NpefcenaTens CcyAa, ero BAVMAHUA Ha CY4 U K Ha-
PYLUEHWIO Ha MPaKTUKE CYTU KOHCTUTYLMOHHOrO Tpebo-

2 Cwm., CypebHblii KogeKke ApMeHnUH, NpuHATLIN 21.02.2007.

BaHWA HE3aBMCUMOCTU U paBeHCTBa cyaen. Heobxoanmo
paccMoTpeTb HEO6XOAUMOCTb BBEAEHWA OFPaHUYEHHOIO
CpoKa NoJIHOMOYMIM npeacepartenen cyaos B Pecny6im-
Ke APMEHUsI B KOHTEKCTE MEXAYHAPOAHbIX PasBUTUIA U
NOAXOZ0B.

IV. ToHATUE «apMUHUCTPaATUBHbIN OpraH» 1
YyacTHble opraHu3auuu

B pamKkax aaMUHUCTPaTMBHOrO NPOM3BOACTBA MO
cTpaTternyeckor nporpamme pecdopm 2012-2016 rr.
npeaycMaTpmvBaeTCA BKIKOYMTb YACTHbIE OpraHM3aumm B
MOHATME «aAMWHUCTPATMBHbLINA OpraH»S, KOTOPbIM rocy-
[apCTBO AenernpyeTt obLeCcTBEHHbIE GYHKUNKN, obecne-
ynBaloLMe TaKKe cyaebHOM 3alMTOM YaCTHbIX JiML, OT
peLLeHn, 4ENCTBUN U BE3LENCTBUIM TAKMX OpraHn3aLui.
MoHATHE «aAMUHUCTPATUBHBIN OpraH» HE MOMET BHJIO-
YyaTb B Ce0A TOJIbKO rocyAapCTBEHHbIE U MECTHbIE opra-
Hbl CaMOynpaB/iIeHNs!, TaK KaK eCTb Takue IpUaNYecKme
Mua, KOTopble, XOTA U He ABAAITCA rocyAapCTBEHHbIMU
opraHamu, BbINOHAT QYHKLMKW, BO3/IOKEHHbIE HA HUX
rocyaapctsoM. Heob6xoauMmMo BHIOYUTL 3TU OpraHusa-
UMM B dYHKUMOHANBbHYKO KOHLENUMI0O afMUHUCTPAaTMB-
HOro opraHa. 9TO TaKie NO3BOUT N0AAM 06KanioBaTb
peLLeHnA N EeNCTBUA TaKMX OpraHn3aLui.

V. Pa3spabotKa HoBoro KogeKca 06
aAMWHUCTPATUBHbIX NPaBOHapPYLUEHUAX

Jencteytowmii B Pecnybnvke Apmenusa Kopekc o6
aAMMHUCTPATMBHBIX NPaBOHAPYLUEHUAX Obll NPUHAT 6
Aexabpsa 1985r. BepxosHbiv CoBeTom ApmsaHckom CCP.
OH Bowen B cuay 6 noHA 1986r. STOT KOLEKC C ero
KOHLeNTyasbHOM NOrMKON 1 dunocodpuen, cuctemaTu-
YECKOM CTPYKTYpPOM M HepaspelMMbIMU MPOTUBOPEYM-
AMW C AECATKOM ApPYrUx 3aKOHOB, C MHOrOYMC/IEHHbIMM
yCneLwHbIMU U HEeYAa4HbIMU U3MEHEHUAMMU, BHECEHHBIMU
B TeYEHUEe AECATUNETUI, C 6ONbLUIMM KONMYECTBOM yCTa-
PEBLUMX UM NPAKTUYECKU HEMPUMEHUMBIX MOJIOHKEHUMN,
HEMONHbIMU U HECOBEPLUEHHBIMU AAMWUHUCTPATUBHbI-
MW MepamMu OTBETCTBEHHOCTM HE B COCTOSAHWMU PELLUMTb
BOMPOCHI, KOTOPbIE JO/HKHbI O6blITb PACCMOTPEHbI, U TEM
cambIM He COOTBETCTBYET Tpe6GoBaHUAM rocyaapcTaa o
«BEPXOBEHCTBE 3aKOHa».

MpuHMMana Bo BHUMaHWE TO 06CTOATENBbCTBO, YTO YKa-
3aHHble BONpPOChl OCTAaTOYHO OOLLUMPHbIE U METOAUYHbIE,
Heo6X0ANMO NPUHATbL HOBbIM COOTBETCTBYIOLMIM COBpE-
MEHHbIM TpeboBaHWAM rocyfapcTBa O «BEPXOBEHCTBE
3aKoHa» HogeKc 06 agMUHUCTPaTMBHBIX NpaBoHapyLue-
HUAX.

Hosbi Hopgekc 06 agMUHUCTPaTMBHBIX MpaBoHapylLue-
HWAX ByAeT pelwaTb caeayolme BaHble BONPOChHI:

3 CM. AZMWHUCTPATUBHBIA MPOLECCYasibHbI KOAEKC ApMEHWM,
npuHATbIM 28.11.2007 r., 1 3aKoH 06 OCHOBax aAMWHUCTpa-
TUBHbIX AEMCTBUM M aAMUHUCTPATMBHbLIX Mpoueayp, NPUHA-
TbI118.02.2004 r.
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1. Bceobbemnowmm obpasom 6yaywmii Hogeke 6y-
JeT copepwarb BCe afMWHUCTPATUBHbIE MPaBO-
HapyweHua. Cnyyau agMMHUCTPATUBHBLIX MpaBo-
HapyLlweHWn He 6yayT 60/blie NPeayCcMOTPEHbl B
Apyrux 3akoHax. TakMm 06pas3om, He JONKHO BbITb
HWKaKoW aIMUHUCTPATUBHOM OTBETCTBEHHOCTHU, HE
npeaycmoTpeHHon Koaekcom 06 agMUHUCTpaTUB-
HbIX NpaBOHapYyLUEHWAX;

2. Mpw perynMpoBaHnmn BONPOCOB, CBA3AHHbIX C aMU-
HUCTPAaTMBHbLIM NPOM3BOACTBOM MO Aenam 06 agmu-
HUCTPAaTUBHbIX NPaBOHapPYLUEHUAX, HOBbIM Koaekc,
KaK npaBuo, GyaeT onvMpaTbea Ha OOLLME NPUHLMK-
bl aAMUHUCTPATUBHBIX NPOLEAYP, YCTAHOBIEHHbIX
3akoHom Pecny6nvkn Apmennsa «O6 ocHoBax aja-
MMHVICTpaTVIBHOf/JI AeATe/IbHOCTU U afMUHUCTPAaTUB-
HOM MPOM3BOACTBE», B TO e BPEMA NPUHUMATb BO
BHUMaHWe 0COGEHHOCTM CneuuanbHOro nNpomsBoa-
CTBa;

3. HoBbit HofleKC [omKeH 3HauMTeNbHO YaydluTb
chepy agMUHUCTPATUBHBIX MEP OTBETCTBEHHOCTMU.
Heob6xoamMmo panbHevee pa3sutve agMUHUCTPa-
TMBHbIX LWUTPA(OB yKe YCTAHOBEHHBIX CYLLECTBYHO-
wnm HopgeKcom, a TaKKe 06ecneynTb HOBbIE BUAbI
aAMUHUCTPATMBHOIO HaKasaHuA W PacCMOTPETb
BO3MOMXHOCTb O6LLECTBEHHbIX PAGOT;

4. MpyHMMas BO BHUMAHWE MNPWMHLUMM MNPOMNOPLMO-
HaNbHOCTU MeXay AEVCTBUEM U NPesyCMOTPEHHOM
OTBETCTBEHHOCTbI, B HOBOM HopeKce 06 agMUHU-
CTpPaTMBHbIX MPaBOHAPYLUEHUAX HEKOTOpble Aew-
CTBMA OyAyT AEKPUMUHAIM30BaHbI U PACCMOTPEHbI
KaK NpOCTYMOK.

MUHUCTEPCTBO HOCTULMKM CO3[a10 pabouyto rpynny,
KOTOpas B HacTosllLee BPeEMA paGoTaeT Haf MPOEKTOM
HoBoro HogeKkca 06 agMUHUCTPaTUBHbIX NpaBoHapyLUe-
HUAX.

VI. Pedopmbl pampaHCKOro KogeKca

C uenbto cornacosaHuA MpaxpaHCKOro Kopekca Pe-
cny6nMKM ApMEHUA C COBPEMEHHbBIMM NOAXoAamu pery-
JIMPOBaHUA YaCTHOMPABOBbIX OTHOLIEHWI B [parkpaH-
CKOM KOAEKCe* caefyeT OCYLLeCTBUTb Psf, BarHbIX pe-
dopwm. Pedopmbl B aToM chepe byayT cocpesoToHeHbl Ha
onpeaeneHnn chepbl CyOHEKTOB rparAaHCKOro npaea,
y4yacTuM rocyapcTaa v O6LLMH B rparaaHCKOM 0GOpOTe,
MexaHVM3Max perysMpoBaHus KOpropaTMBHOMO Npasa,
[IOrOBOPHOrO Npaea, B YaCTHOCTH, JOrOBOPHbIX OTHOLUE-
HWW, CBA3AHHbIX C 061aCTb0 NPeanpPUHUMAaTENBCKOM ae-
ATENbHOCTU, NpaBax MHTENIEKTYya/IbHOM COBCTBEHHOCTH
W MEXAYHapOAHOM YacTHOM npaBe. O6A3aTeIbCTBEHHOE
W HacnefCTBEHHOE MpaBa, a TaKkKe NpaBo CTPaxoBaHWs
TaKe HyrgawTcA B pedopmax. HeT HMKaKux ctaHaap-
TOB A1 NPaBWJILHOIO pacyeTa NPUYMHEHHOTO yulepba.

4 [Oencteyet ¢ 01.01.1999 1.

MWHUCTEPCTBO OCTULUKN yIKEe Havano obLme obCyK-
AEHUSA C 3anHTEPECOBaHHbIMU CTOPOHaMK O pedopmax B
I"paxaaHCKOM KoggeKce.

VIl. Pedopmbl NpampaHCKO-NpoueccyanbHOro
KopeKca

Pag pedopm 6yaeT ocywectsnaTecA B [[parKaaHCKOM
npoueccyanbHOM KOAEeKCe® C TOYKU 3peHns pasbAcHe-
HWUM NpaBuA, Peryavpyowmux npouecc AoKasbiBaHWA B
rpaxAaHCKOM CyAOMpOU3BOACTBE, YperyaMpoBaHusA
BOMNPOCOB, KacarLwmnxcs OTHOCUMOCTH U JONYCTUMOCTH
[OKasaTenbCTB, a TaKiKe yjaneHua [oKasaTenbCcTBa
n3 obbema goKasaTe/NbCTB, ONpefeneHue B rpaxaaH-
CKOM npouecce 0CO6EeHHOCTH npoueaypbl paccMmoTpe-
HWA AeNn B cyfax HWU3LEeN UHCTaHLUMK B Cily4ae OTMEHbI
CyAebHOro akTa M BO3BpalLEHMA B MEepBOHAYasbHYIO
WMHCTaHUMIO Aefia CyAOM BbICLUEW MHCTaHLMKU Ha HOBOE
paccMoTpeHue, JOMNYyCTUMOCTb AOKasaTesnbCTB, MoJy-
YEHHbIX B XOAE YrOJIOBHbIX A€/ B rParaaHCKOM Cyfao-
Npou3BOACTBE.

VIIl. PaspaboTKa HoBoro
YronoBHo-npoueccyanbHOro KoaeKca

YronoBHo-npoueccyasbHbl Kogekc® Pecnybnnku Ap-
MEHWs AIBNAETCA OAHWMM M3 NPaBOBbIX aKTOB, MPUHATbIX
B pesynbTaTe cyae6Hon pedopmbl B Pecnybnmke Ap-
MeHMA. DTO 3aKOH, KOTOPbIM NPUMEHAETCA HanpsAMYy 1
npegycmaTpvBaeT eiuHoe, CTPYKTYPUPOBaHHOE U BCe-
06 bEMIOLLEE PETYIMPOBAHME PA3/IMYHbIX aCMNEKTOB Yro-
JIOBHOrO npovuecca.

Mpu3HaBas o4eBUAHbIE CU/IbHbIE CTOPOHBI M MOIOXM-
TenbHble Bo3aencTena HogeKca, cnegyeTt oTMETUTD, YTO
nocne 14 net penctensa HoaeKc CTONKHY/ICA CO MHOMXe-
CTBOM HOBbIX NpPo6eM, KOTOpble NPMBEAN K HeobXxoau-
MOCTHK pa3pabOoTKM HOBOro YronoBHO-MPOLECCYaIbHOIO
KoAeKca.

[Mpexpe Bcero, B 2002 rogy ApmeHua patuduumnpoBa-
na EBponeiickyto HoHBEHLMIO O 3aLLMTe NpaB U OCHOBHbIX
cBobog yenoseka 1950 r. B pesynbtate B COOTBETCTBY-
OLWMX 061acTAX HaLMOHANbHOro 3aKoHoAaTenbCTBa,
BKJIlOYanA cdhepy yrosioBHOIO NPaBoCyausA, JOIHKHbI Obln
6blTb BHECEHbI U3MEHEHUA B COOTBETCTBUM C MEHAYHA-
POAHbIMM 06A3aTENIbCTBAMU CTPaHBI.

C TOYKM 3pEHUA KOHCTUTYLMOHHbIX pedopM KOHCTH-
TYLMOHHbIE U3MEHEHUS, NPUHATLIE Ha pedepeHayme 27
HoA6psa 2005 roga, CywecTBEHHO MNOBAMANM HA 061acTH
Yron0BHOIrO NpPaBOCYAuA, CcAenaBlMe HensbemHbIMU
onpegesieHHble U3MEHEHUSA U AONOJIHEHUSA B KOJEKCE.

MpaKTuKa cyfoB TaKKe NoBMANA Ha peryMpoBaHue
YroJIOBHOrO npouecca: B pelweHnax HoHCTUTYLMOHHO-
ro Cyaa u HaccauuoHHoro cyaa Pecny6avkmn ApMeHus

Jewncteyet ¢ 01.01.1999r.
5 TMpuHAT B 1998 roay v BBefeH B Aeictaure ¢ 12 AansapA 1999 .
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OblIn y4TeHbl pA4 He4O0CTaTKOB, BbiABJ/IEHHbIX B npouec-
ce npumeHeHns Hogekca.

Brnocneacteun MuHUCTEPCTBO tOCTUMLMKM paspaboTa-
10 KOHLEeNUMIO HOBOrO Yro/I0BHO-MPOLLECCYasIbHOro KO-
JeKca, KoTopas 6blna yTBepaeHa npaBuUTEIbCTBOM M
npuBena K paspaboTKe HOBOro Yro/soBHO-NpoLeccyasb-
Horo Kogekca B 2011-2012 rogax. 3aKOHONPOEKT HOBOIO
Hopekca 6b11 04HMM M3 CaMbIX 0OCYHAAEMbIX HOPULK-
YECKUX JOKYMEHTOB B TevyeHue nocnegHux 10 net. Oc-
HOBHblE HanpaBiaeHUA PePOPM B HOBOM 3aKOHOMPOEKTE
clnepyowpe:

* B yronoBHoM npouecce 6yayT U3MEHeHbl poan U
DYHKLUMKN «[03HAHWUA» U «NpeABapUTENbHOrO pac-
cnepoBaHua», onepauun yrosioBHOM pasBeaku by-
YT BHECEHbI B YTO/I0BHO-NPOLECCYasbHbIM KOAEKC
KaK MAEHTUYHbIE C AEATE/IbHOCTBIO «403HAHUA»;

e ByayT ynopaaoyeHbl LeM, OCHOBaHUA U YCNOBUS
apecTa U ColepaHunsa Noj CTPamen, a TaKKe npu-
MEHEHUA Mpoueayp 3TUX CPEACTB NPUHYHAEHUS,
06BbeM NPodUIaKTUHECKNX Mep ByAeT pacLUuMpeH 1
ONTUMU3NPOBAH;

* B xope pocypebHOro pasbupartensctea 6yaet
npeanucaHa npouegypa gonpoca YenoBeKa nepeg,
cyaben («OTN0KEHWe NoKasaHUa»);

e O6bem auddepeHUNPOBaHHbIX pas3bupaTensCcTs
OyaeT pacnpocTpaHeH Ha fgena 4acTHOro o6BUHe-
HUA (6e3 gocyaebHOro NPou3BOACTBA), YNPOLLEH-
HOro J0CyAe6HOro NPOM3BOACTBA M pasbupaTesib-
cTBa no corsacuio (B cyae);

* HoBaa o6asaTenbHaA cTagua YroaoBHOrO Mpo-
uecca, To eCTb NpeABapuUTesibHble ChyLIaHus, By-
JeT BBefeHa A0 haKTUYECKOro caylaHva u byaet
BK/tOYATbL B cebA pacCMOTpeHWEe W onpepeneHve
BCEX BOMPOCOB, CBA3aHHbLIX C MPOBEPKON pPE3Y/ib-
TaToB A0CYAEOHOro NPOM3BOACTBA, M NOArOTOBKY K
cyay B YCNOBUAX COCTA3AHMUA, yBaXKEHWA paBHoMpa-
BWSI CTOPOH.

MpoekT HoBOro Hopekca, B uucne Apyrux BamHbIX
M3MEHEHUIN, OTMEHAET NOHATUE «NOAO3PEBaeMbli» KaK
Muo W1 NpeanucbiBaeT OOLWMI NpoLeccyanbHbli cTaTyc
[ANA TeX, KTO NPUBJIEYEH K YrONOBHOM OTBETCTBEHHOCTH.
B pesynbTaTe no60oe 1m0, Nofo3peBaeMoe B COBEPLLE-
HUW NPEeCTynJeHus, MMeeT NpaBoO Ha Bce npasa, npepg-
YCMOTpPEHHbIE A1 06BUHAEMOrO.

OCHOBHOM OCOBEHHOCTbIO NMPOEKTa ABAAETCA TO, YTO
paclmpseTca chepa NPUMEHEHUA NPEBEHTUBHbIX Mep.
OnpepeneHne HOBbIX NMPEBEHTUBHbIX Mep (perucTpaums
B MOAWLMM, AOMALIHUA apecT U TOMY NOJOGHOE) U Ha-
3HaYyeHue 3as10ra KaK CamMoCTOATENIbHOM NpOopUIaKTNYe-
CKOM Mepbl MOMOTYT YMEHbLUWTb C/lydan HeOOOCHOBaHHO-
ro WUav NPUHYAUTENBbHOrO COAEPHaHMA B HOPUANYECKOM
NnpaKkTUKe.

Pap opyrvx BamHbIX U3MEHEHWIN TaKKe BHKJIIOYEH B
MPOEKT.

B paHHbIM MOMEHT NpoeKT HoBOro KogeKkca HaxogouT-
cAl B npouecce 0OLECTBEHHbIX C/TYLUAHWM W, CKOPEE BCe-
ro, 6yaeT NpUHAT K KoHLy 2013 roga.

IX. Pa3paboTKa HOBOro YrosioBHOro Kogekca

JencTByowmni YronoBHbIM KOAEKC BCTynua B cuay 1
asrycta 2003 roga. Ero npuHATMe 66110 06yCn0BAEHO
LesbiM pAgoOM OBCTOATENbCTB: BO-NEpBbIX, HOHCTUTY-
Lna He3aBMCMMOM Pecnybankmu ApMeHus Oblsia NnpuHATa
B 1995 rogy n, ecteCcTBEeHHO, BCe ApYyrue 3aKOHbl U KO-
[EKCbl OOJIKHbI Obl/IM COOTBETCTBOBATb MOJIOKEHUAM
nocnefgHen. C 9TOM TOYKM 3PEHUA NPUHATHME APMEHMEN
HOBOro Yro/sI0BHO KOoAeKca 6blno Aaxe HEeMHOro 3anos-
fanbim. Kpome Toro, 6b1BLWMA YTOM0BHbIM KOAEKC 60/1b-
e He COOTBETCTBOBaJI (DOPMMPOBAHUIO U Pa3BUTHIO
9KOHOMMYECKMX, COLMabHbIX, MONMTUYECKMX U NAEO00-
rMMYECKNX peannii B pecnyb/iMKe, CyLLECTBYIOLWEMY YPOB-
HIO HAayKW YroJI0BHOrO npaea.

OTHOCACH C BbICOKMM yBaXeHUEM K pOSn AEeUCTBYIO-
wero Yro/s0BHOro KogeKkca B 6opbbe ¢ NpecTynHOCTLIO B
Pecny6aunke, TeM He MeHee, HEOBXOAMMO OTMETUTb, YTO
Hay4HbIM aHaI3 U NPaBoNPUMEHUTENbHAA NPaKTMKa ero
HOPM BbISIBUJIM MHOTOYMC/IEHHbIE HELOCTATHM.

HoBbI YronoBHbIM KOAEKC AOMKEH ObiTb HanpaB/eH
Ha peLleHne cneayoLwmx 3agay:

— obecne4vyeHne 6e30NacHOCTU IMYHOCTH, obLiecTBa

W rocygapcTaa OT NPECTYMHbIX 4OMOraTesbCTB;

— NO Mepe BO3MOMHOCTU YMEHbLUEHWE COLUaIbHOM
HanpAMeHHOCTH, 06YCNOBAEHHOM NPECTYNIEHNEM;

— obecnevyeHne COOTBETCTBWUA YrONOBHOMO 3aKOHO-
JaTenbCTBa C COBPEMEHHbIMM TEHAEHUMSMU pas-
BUTHA NPECTYNHOCTU M YrOSI0OBHOM Yrpo3bl;

— onpegeneHne YeTKNX 0COBEHHOCTEN AnA pasaene-
HWA NPECTYNHbIX AEAHWUMA OT He MPECTYNHbIX Aewn-
CTBUM, KOTOPblE WCKAKYaT MNPOCTPaAHCTBEHHOE
TO/IKOBaHME 3aKOHa,;

— rapaHTvs 3awuTbl NpaB U CBOOOA HePTB MNPecTy-
NAEHUN, AAs CO3JaHMA MaKCHMMaslbHbIX YCIOBUH
4717 OCYLLEeCTB/IEHNA NpaBa Ha BO3MeLleH1e yulep-
6a, NPUYNHEHHOr O NPECTYNIEHUEM;

— YCOBEpPLUEHCTBOBAHME CUCTEMbI YrosI0BHO-MNPaBo-
BbIX MEp NPUHYHAEHWA C Lenbio obecrnevyeHus 6a-
JlaHca NPUHYKAEHWUSA, TPOPUNAKTUKU U peabunuTa-
UMK QYHKUMI;

— obecne4vyeHne COOTBETCTBUSA YroJIOBHOIO 3aKOHOAa-
TeNbCTBa C HOPMaMU PaTUDULMPOBAHHBIX MEKAY-
HapOAHbIX AOroBOPOB, MPUHLMNAMW MEHKAYHapOa-
HOro npasa, a Takxe KoHcTuTyumei PA.

JencTeyowmii YronoBHbii Kogekc PA OCHOBaH Ha
«MOHATUKN aKTa / AENCTBUSA», YTO NPefyCcCMaTpuBaeT Ha-
Ka3aHue, CO CCbIIKOM Ha pa3mMep NPUYMHEHHOTO yLiepba.
MpeaycmaTtprBan HakasaHWe 3a TO UK MHOE NpecTyne-
HWe, 3aKOHOAATENbCTBO AOJIKHO CCblIATbCA HE TOJIbKO
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I'paunk ApmanoaH

Ha pasmep NPUYMHEHHOrO yuiep6a, HO U Ha KPUMUHOJIO-
TMYECKYI0 peasibHOCTb, OAHUM N3 BaXKHbIX 9/1EMEHTOB KO-
TOPOW ABNSAETCA Y€/10BEH, COBEPLUMBLLWIM NPECTYMNNEHME.

JencTByowmii YronoBHbIM KOAEKC OCHOBaH Ha NCUXo-
JIOrMYECKOM KOHLIEMNLUKM, OCHOBHbIE MOIOKEHNE KOTOPOM
CBOAATCA K TOMY, YTO BUHA ABNAETCA NCUXOIOrMYECKUM
OTHOLLEHWEM YEI0BEKA K CBOEMY L,EAHMIO U €r0 OMacHbIM
MOCNELCTBUAM U BblparaeTcs B hopMe yMbIC/ia UK He-
OCTOPOIKHOCTW. B Teopmu yronoBHoro npasa CyLiecTBy-
lOT TPU OCHOBHbIE KOHLENUMM O BUHOBHOCTU — OMacHas
CUTyauus, HOPMaTUBUCTCKaA M NMCUXOJIOTMYECKan KOH-
uenuun. HepaBHO B apMAHCKOM NPaBOBOM Hay4HOW K-
TepaType Obln BbiICKa3aHbl MHEHUS 06 OTKa3€e OT NCUXO-
JIOrMY4ECKOM KOHLEMLMMU.

Kputepuun ocBOGOKAEHMA OT YroNOBHOM OTBETCTBEH-
HOCTM M HaKa3aHusA JOMHKHbI OblTb CEPbE3HbIM 06pa3oM
nepecMOTpEHbI.

CucTema HakasaHWA MMeeT Cepbe3Hble HEJOCTATHM.
OTO ABNAETCA MPUYMHOM TOro, YTO CaHKUMA NULLEHWE
CB0OOOAbI NMPUMEHSAETCA C/IULIKOM 4acTo, YTO MPUBOAUT
K MepeHaceneHHOCTU MEHUTEHLMAPHBIX YYperaeHu.
Takum 06pasom, OAHVMM M3 MyTEN pelieHns 3TOW Npo-
61emMbl ABNAETCA pacLUMpPeHne NepeyHs BULOB CaHKLWM,
KOTOpble ABNAIOTCA peaslbHON anbTEPHATUBON JIULLEHNIO
CB00OAbI, BHEAPEHUE 9PDEKTUBHBIX M MPAKTUHECKUX ME-
XaHW3MOB MX UCMOb30BaHUS.

3awmTa npaB M UHTEPECOB NOTEpPNEBLUEro ABAAETCA
O4Y€eHb BarHbIM BONPocoM. CucTtema HakasaHui 1 BUAbI
HaKa3aHui JOMMHHbI GbiTb HaNPaB/ieHbl HA BO3MeLLeHWe
yuwiep6a, NpuYMHEeHHOro npectynieHuem. C aTOM TOYKM
3peHusa HeobXoaMMO NEPECMOTPETb OTHOLIEHUE K KOH-
dvcKauum umyLLecTsa u WTpady; B NEPBYIO 0YEPEb, 3TO
[LOTHHO 6bITb HaNpaB/IEHO Ha BO3MELLEHUE yLepba, B TO
BPEMA KaK, COrnacHo AencTBylolweMy YrosoBHOMY KO-
JEKcy, Takne DyHKLMU NOYTU HUKOMAA HE BbINOJIHAIOTCA.

X. CBob6opa cobpaHuii

HoBbIlt 3aKOH O cBOGOAE cobpaHuii Gbin paspabo-
TaH MWHMCTEPCTBOM IOCTULMK, KOTOPbIA Oblal NPUHAT
14.04.2011. Ha ocHOBaHMM yKa3aHHOro 3aKoHa B pe-
3ysibTate COTPYAHNYECTBa Mexay nonvunen, MuHuctep-
CTBOM OCTULMN U MEHAYHAPOAHbLIMW OpraHn3auuaMm
B 2012 rogy 6b110 NpUHATO PYKOBOACTBO O noBeaeHuu
nosAvLMM B Xo4e CobpaHuii. AHaM3 pAda 3aklYeHUH,
BbIHECEHHbIX pPa3/I4HbIMKU MeaAyHapo4HbIMWU OpraHun-
3auMAMK B CBETE NapsiaMeHTCKUX Bbli6opoB B 2012 1. u
NpesnaeHTCKnxX BblbopoB B 2013r., nokasan, 4To Hu-
KaKMX Cepbe3HbIX HapyLIEHUN NpaB YenoBeKa He Oblno
JonyuieHo BO BpemMAa cobpaHuii, NpoBoAWMbIX B Apme-
HWW B NOCNEeAHWE TOAbl, U YTO NpaBoOBas OCHOBA C TOYKU
3peHns obecnevyeHna cBoboabl CoObpaHMii 3HAYNTENBHO
yAydlwmaach 3a NocnefH1e HeCKOIbKO NeT.”:

Xl. 3akoHopaTenbHOe PyKoBOACTBO NO
pa3paboTKe NpaBOBbIX aKTOB

3akoHogaTenbHoe PyKoBoacTBO 6bi10 paspaboTaHo
MWHUCTEPCTBOM IOCTULMU U YTBEPHAEHO MOCTaHOB/E-
HWeM npaBuTeNbLCTBa OT 5 anpenda 2012 roga. 3akoHoza-
TeJibHoe PYKOBOACTBO B YMCe APYrvX BaxHbIX BONPOCOB
yCTaHaB/MBaeT NoAPO6HbIE NpaBMaa No METOAUKE U TEX-
HWKe pa3paboTKM MPOEKTOB PUANHECKMX AOKYMEHTOB,
npepocTaBnAs TeM CaMbiM MUHUCTEPCTBAM U ApYyrum
COOTBETCTBYIOWNUM YYPEHAEHUAM KOANPULMPOBAHHbIE
npasuia no paspaboTHe HOPMaTUBHbLIX NPABOBbLIX aKTOB
B LlensaX NpefoTBpaLLeHna HeAOCTaTKOB M MPOTUBOPEYNIA
B NpoLecce CocTaB/IeHNA 3aKOHOMPOEKTa.
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This article is about one of the crucial issues of criminal
procedure;i.e. trial in absentia of the defendant in the con-
text of the right to a fair trial. The study of the theoretical is-
sues of the trial in absentia has a pivotal pointin the article,
within which the author deals with the content of the “trial
in absentia” concept and its relation to the “distance trial”
concept and draws a conclusion about their sameness.
The author considers that not only practical but also con-
siders that theoretical issues of the trial in absentia must
be reviewed in the context of the right to a fair trial in or-
der to perceive their essence correctly and make genuine
judgments. The article also presents the positions of the
European Court of Human Rights and, under their light,
the practical issues of trial in absentia within the criminal
procedure of Armenia are considered. Through the anal-
ysis in the article, the author reasons for the necessity to
envisage trial in absentia in criminal procedure of Armenia
aligned to the European standards.

l. Introduction

The right to a fair trial is a complex of procedural rights,
one element of which is the right of everyone to participate
in a trial that concerns them. The latter is a secondary el-
ement of the right to a fair trial. It creates direct conditions
for the equality of arms and ensures the right to defense
in the criminal procedure, which are among the primary
elements of the right to a fair trial. In simple words, for the
fairness of the trial this right does not have a direct signif-
icance, but it is an absolute objective precondition to en-
sure the parity and enforcement of the right to defense in
a trial.

However, this judgment cannot undermine the signifi-
cance of a defendant’s procedural right either on the prac-
tical or on theoretical front, as this comes to substantially
condition the fairness of a trial. Again, the inappropriate
exercise of this right will indeed lead to the violation of the
right to a fair trial. In this regard, the importance of the sys-

' Prosecutor of the Prosecution Office of Shengavit Administrative
District of Yerevan.

temic study of the theoretical as well as practical issues
of the trial in absentia of the defendant cannot be overes-
timated.

II. General theoretical characteristic of trial in
absentia of the defendant

The urgency to study the theoretical issues of the trial
in absentia of the defendant is conditioned not only by the
fact that those form a theoretical basis to study the prac-
tical issues, but also that on their own they are of serious
scientific interest on the theoretical level, especially when
we take into account the problematic nature of them. The
study of relevant literature demonstrates that there is no
united approach about the essence of the trial in absentia,
its content and its role in the criminal procedure. In that
regard, we must first identify the correlation between “trial
in absentia” and “distance trial” concepts circulated in the
theory.

Most of the lawyers consider that the trial in absentia of
the defendant and distance trial as synonymous.

For example, T. V. Trubnikova does not specifically
analyze the correlation between those concepts. And her
approach is obvious even from the quotes of her study?.
These concepts are not separated also by N. V. Masliko-
vadand A. S. Tukiev*.

Not demarcating the aforementioned concepts either,
A. A. Kazakov identifies four types of distance trials in the
Criminal Procedure Code of the Russian Federation: 1)
trial of the cases on grave and particularly grave crimes
in absentia of the defendant; 2) trial of the cases on non-
grave and medium-gravity crimes; 3) trial of the case about
a dead person and 4) trial in absentia of the defendant that
was removed from the courtroom for violating the order of
the sitting of the courts.

According to E. G.Benderskaya, the trial in absentia of
the defendant is the trial of the criminal case on merits in
actual absence of the defendant from the trial or a part of
it. In addition, the author characterizes the distance trial
as a special type of trial, which assumes trial of the crimi-
nal case in absentia of the defendant in case the latter did
not show up at the trial and because of which a distance

2 Trubnikova T.V.(2008),Trial in Absentia of the Defendant (dis-
tance trial) in the System of the Simplified Judicial Criminal Proce-
dure of RF, VESTNIK TGU, Ne 315, p.127.

8 Maslikova N.V. ( 27 July 2006), Trial of a Case According to
the Criminal Procedure Code of the Republic of Russia, Edition
of Federal Law.http://www.law.edu.ru/doc/document.asp?do-
clD=1251834

4 Tukiev A.S. (2005), Problems of Procedural Forms of Distance
Criminal Trials, Synopsis-discussion, Ph.D., in Law,Karganda.

5 Kazakov A.A.(2009), Distance Trial of Criminal Cases, Synop-
sis-discussion.Ph.D., in Law, Yekaterinburg, p.14.
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judgment is made®. Actually, in the “trial in absentia” con-
cept the author includes all those cases, when because
of different reasons the procedural actions take place in
absentia of the defendant. According to this approach, be-
sides the aforementioned, E. G. Benderskaya includes in
the institution of trial in absentia of the defendant the fol-
lowing conditions also: 1) in case of removal of the defend-
ant from the courtroom during the trial to question another
defendant; 2) in case of removal of the defendant from the
courtroom during the trial to question a minor witnesses
and victims and 3) in case of removal of a minor defendant
from the courtroom during the trial of the criminal case to
examine such circumstances, which can have a negative
impact’.

This is to say that according to the author the distance
trial correlates to the trial in absentia of the defendant like
a part with the total, as it includes only those cases of the
trial in absentia of the defendant, when the reason of the
absence is the defendant not showing up in the court, as
well as a distance judgment being made as a result of it.

D. T. Arabuli also gives such a narrow characteristic to
the distance trial, defining that the distance trial, in cas-
es stipulated by the criminal procedure law, is a trial in
absentia of the defendant, who has motioned to try that
case in his absence or when the duly notified defendant
shall refuse to come to the court or it is impossible to en-
sure his presence because of the latter's absence from
the countrys®.

“Trial in absentia” means trial in the absence of some-
one®. “Trial in absentia” in its simple word for word mean-
ing is a broad concept and can include all those cases,
when the trial of the criminal case is conducted without
actual presence of the defendant. The term “distance” is
interpreted as far, distant, as well as taking place, happen-
ing, making in absence of the person directly linked with
the case, action, phenomenon, etc.!® The term “distance
trial” actually gives meaning to the absence of the defend-
ant at the trial.

As it was mentioned, the basis to distinguish “distance
trial” within trial in absentia is the mere reason of the de-
fendant’s absence and making a distance judgment be-
cause of the trial. However, one can firmly state that from
the standpoint of the correlation with the right to a fair trial,
the reason of the defendant’s absence from the trial does
not have an essential meaning. We usually deal with some
reservations from that complex principle, which are relat-
ed to the actual absence of a defendant from the trial and

6 Benderskaya E.G.(2010), Trial of Criminal Case in Absentia of the
Defendant, Synopsis — discussion, Ph.D., in Law, Moscow, p. 9.

7 Benderskaya E.G.(2010), Trial of Criminal Case in Absentia of the
Defendant, Synopsis — discussion, Ph.D., in Law, Moscow, p.15.

8 Arabuli D.T. (2007), Distance Trial of Criminal Cases: History and
Modern Times,; Education Manual / Scientific Editor Law PhD;
Professor A. P. Guskova — Chelyabinsk, Poligraph-Master; p.112.

9 Black’s Law Dictionary. (8th edition, 2004). Thomson/West.

10 Aghayan E.B.(1976), Explanatory Dictionary of Modern Armeni-
an, p.859.

not the reason of his/her absence. Consequently, either
theoretically or from a practical standpoint, it is not clear
why the reason of absence of the defendant from the tri-
al shall predetermine the separation of the “distance trial”
from the scope of “trial in absentia.” The same can be said
also about other circumstances serving as the basis for
separating these concepts. We think it is not logical either
to specify some cases on this ground, as the defendant,
as such, shall not enjoy substantial procedural rights in
regard of fair trial during the sub-phase of formulating the
judgment. Consequently, it is not decisive either whether
the person was absent from the actual trial sub-phase or
also from the judgment making sub-phase, as the enforce-
ment of the principles ensuring a fair trial is predominantly
expressed in the central phases of the trial linked with the
study of the case circumstances. We think that there are
purely formal criteria to distinguish “trial in absentia” and
“distance trial concepts, in case of which the demarcation
of those concepts is rather a play of words, indeed if we
do not forget that those have actually the same linguistic
meaning. Consequently, we think the “trial in absentia”
and “distance trial” concepts have the same meaning and
correlate as synonyms.

As we have seen, the approaches of the aforemen-
tioned authors about “trial in absentia” concept do not co-
incide either.

Regarding the cases identified by E.G.Benderskaya,
we express our disagreement with the approach of con-
sidering the questioning of the minor witness, victim, as
well as a defendant in absentia of another defendant or
some circumstances examined in absentia of a minor
defendant as trials in absentia of the defendant. In that
regard, it is interesting to listen to the opinion of A. A. Ko-
zakov that the merger of some trials into the concept of
the trial in absentia is conditioned by the fact that each of
them is characterized by the waiver to a certain extent of
the fundamental principles and safeguards of the criminal
procedure, objectively conditioned by the absence of the
defendant from the courtroom. Based on this approach
the author does not share the opinion of including the
aforementioned cases into the concept of the trial in ab-
sential.

Referring to the logic as laid by A. A. Kozakov, we think
that in specifying the criterion to identify the trial in absen-
tia, one should adopt a more content based approach, i.e.
the formal existence of the general condition of the trial
must not be accepted as a criterion, but refer to the fact
whether fundamental rights of the person are limited or not
as aresult of it. If the presence of the defendant at the trial
or the mere formal absence is considered is accepted as
a criterion, a trial could be considered as a form of trial in
absentia in case of the death of a defendant.

11 Kazakov A.A.(2009), Distance Trial of Criminal Cases, Synop-
sis-discussion, Ph.D., in Law, Yekaterinburg, p.14.
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We think in all cases, including within the analysis of
merely theoretical issues, the “trial in absentia” concept
must be considered within the context of the right to a fair
trial, like it was in case of its correlation with the “distance
trial” concept. In fact the issues of the trial in absentia are
linked to the right to a fair trial. The interpretation of the
content of the “trial in absentia” concept, also based on the
formal fact of the defendant’s actual absence at any part of
the trial, leads to inappropriate and specious interpretation
of that concept. As a result, they also artificially include
the cases where the absence of the defendant from a trial
is not connected with the right to a fair trial, either on the
theoretical level or from the viewpoint of the practical pro-
vision of that right.

Thus, the norms of the Criminal Procedure Codes of
Russia and Armenia, stipulating the judicial actions in ab-
sentia of the defendant, envisage for the defendant who
has returned to the courtroom the right to get familiar with
the testimony given in his/her absence and ask questions
to the witnesses that testified. In this case, the absence
of the defendant during the questioning of the witness,
victim or other defendant or examination of other circum-
stances is a pure technical solution, aimed, in particular,
at ensuring free testimony by those persons or neutral-
izing the negative impact of some circumstances on a
minor defendant. Right after the end of those actions, the
defendant who was removed from the courtroom shall
be informed about the outcome of that action, i.e. about
the testimony given or other examined circumstance and
can ask questions. That is to say in these cases there
is no reservation of the defendant’s right to a fair trial.
The same can be said about the trial in criminal case,
when the defendant is dead, which renders the defend-
ant’s presence an impossibility. Hence, it cannot be ac-
commodated in the “trial in absentia” concept, in case of
reviewing it within the context of the right to a fair trial.
Here again we deal with the purely formal and actual ab-
sence of the defendant, which does not conflict with the
respective components of the person’s right to a fair trial,
as there is no alternative to the defendant’s absence. In
this case, the additional safeguards of the defendant’s
absence to ensure a fair trial as established by the case
law of the ECHR for “trial in absentia” shall not apply be-
cause of objective impossibility of their expansion to the
given case.

Thus, the correlation of the defendant’s absence with
his/her right to a fair trial has a baseline significance to
clarify the content of the “trial in absentia” concept. The
trial in absentia of the defendant is the trial of the criminal
case in absence of the defendant, which is conducted with
some deviations from the right to a fair trial.

The issue of the trial venue in the cases of in absentia
trials, is mostly about, whether we deal with a particular
type of the proceedings, like some authors insist.

Thus, T. V. Trubnikova promotes the following features
of the criminal procedure:

1. The existence of the respective material legal basis
of the given proceedings, which is objectively asking
for differences in the legal regulation;

2. The complex nature of the proceedings, i.e. the
existence of some features of the law enforcement
bodies in all the phases of the criminal proceedings
(or at least some of them) and

3. The existence of substantial features as compared
with ordinary proceedings, which would finally lead
to the changes of the activities’ forms in those cases.

As a result of the analysis of the concept discussed
under the light of these criteria, the author comes to the
conclusion that the distance trial is a combination of auton-
omous criminal proceedings?2.

E. G. Benderskaya also considers that the distance tri-
al is an autonomous type, whereas other expressions of
the trial in absentia, the issues of which were discussed
above, are not considered by her as autonomous types
as in case of the latter the features of the type of the trial
are not substantial'®. A. A. Kozakov also considers the trial
and settlement of the criminal case in absentia of the de-
fendant as autonomous proceedings®*.

No one disputes that there are substantial features to
the trial in absentia of the defendant. Those are direct-
ly conditioned by the absence of the defendant from the
trial, as a result of which a range of procedural actions
with the participation of the defendant are discounted.
However, the question of whether the features of the pro-
ceedings always come to witness the autonomous type
of the proceedings implies a reference to the correlation
between “type of proceedings/trial” and “differentiated
procedural form.” It should be noted from the very be-
ginning that the issue of a trial in absentia, as a particular
form of a trial is studied in legal doctrine in the light of
the different forms of criminal proceedings and the cri-
teria thereof's, i.e. we are convinced it is unacceptable
that based on the forms of criminal proceedings there are
different types of trials.

As a result of the systemic analysis of the Criminal Pro-
cedure Code of Armenia, we can identify the following
three types of criminal proceedings/trial:

a. trial in criminal case, i.e., examination of the criminal
case, the subject of which is the accusation based
on which the court must determine the guilt or inno-
cence of a person;

12 Trubnikova T.V.(2008),Trial in Absentia of the Defendant (dis-
tance trial) in the System of the Simplified Judicial Criminal Proce-
dure of RF, VESTNIK TGU, Ne 315, p.127-129.

13 Benderskaya E.G.(2010), Trial of Criminal Case in Absentia of the
Defendant, Synopsis — discussion, Ph.D., in Law, Moscow, p.17.

14 Kazakov A.A.(2009), Distance Trial of Criminal Cases, Synop-
sis-discussion, Ph.D., in Law, Yekaterinburg, p.14.

'® Tukiev A.S.(2005), Problems of Procedural Forms of Distance
Criminal Trials, Synopsis-disccusion, Ph.D., in Law, Karaganda,
p.10.
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b. intermediary and additional trials, i.e., trials that are
performed during the trial of the criminal case or for
the protection of the rights and legitimate interests
of the trial participants during the judgment enforce-
ment phase; and

C. special trials.

The trials mentioned above are not variations of each
other or merely differentiated procedural forms of others,
but individual autonomous types of trials. In general, the
autonomous forms of the trials emerge not as a result
of differentiation of the enforcement form of one of the
types, but their emergence is conditioned by the neces-
sity to protect some rights in that way. Different types of
trials have different objectives, whereas in case of dif-
ferentiated procedural forms, they are merely different
ways to achieve a single objective of a specific type of
the trial. The trial in criminal cases is conducted in re-
gard of accusation to identify the guilt or innocence of a
person and the intermediary proceedings are performed
based on the need to protect the rights of individual trial
participants; for example, when the actions of the pros-
ecution body are appealed against in the court (Article
290 of the RA’s Criminal Procedure Code). These are in-
dividual types of the proceedings, as each of them deal
with essentially different subjects as one case may focus
on accusation and another case may solely deal with the
fact of the violation of a specific right. Their objectives are
also different'®,

Thus, in order to consider the features of the procedural
actions as an individual type of trial, it is necessary that
those are about such features like the subject and objec-
tive of the trial. And if those substantial features shall exist
within the same type of the trial and assume only an addi-
tional, specific way of achieving the same objectives of the
proceedings, then in that case we do not deal with the type
of the proceedings, but a differentiated procedural form of
the enforcement of the same trial type.

Considering the trial in absentia of the defendant within
the context of this approach, we shall note that in that case
the subject of the procedural activity remains the same,
i.e. the accusation and the aforementioned activity shall
be performed to identify the reasoning of the accusation.
Thatis to say that in case of conducting the trial in absentia
of the defendant, it shall remain a trial of a criminal case,
which, however, in the given case shall not be performed
in simple but a specific procedural way, which shall be ex-
pressed by the absence of the defendant from the trial and
some features stemming from it. For the sake of compar-
ison, one shall mention that the accelerated procedure of
the court examination is not an autonomous type of trial,
in which case the trial shall be conducted with the same
subject and for the same objective, but in a specific pro-

6 Baghdasaryan G. (2011), About the Concept “Differentiation
of Criminal Procedural Form”, Herald of Yerevan University, No
135.3, p.68-76.

cedural form that is different from the general and main
procedural form.

Based on this theoretical analysis, we can state that the
trial of the criminal case in absentia of the defendant is a
specific procedural form, which assumes trial of the crim-
inal case in absence of the defendant, which shall involve
some reservation of the right to a fair trial.

Il.  Trial in absentia of the defendant in
international legal documents

The right to participate in a trial is expressed in a range
of international legal documents. Clause 3 of Article 14 of
the International Covenant on Civil and Political Rights'”
explicitly stipulates that in the determination of any criminal
charge against a person, everyone shall be entitled in full
equality, among other minimal safeguards, to be tried in
his/her presence and to defend himself/herself in person.

Article 6 of the Convention on Human Rights and Fun-
damental Freedoms'® does not specify the right to be per-
sonally present; however, it envisages the exercise of a
range of minimal rights of the accused in practice, in case
of actual presence of the accused at the trial. This comes
to demonstrate the secondary role of the defendant’s right
to participate in a trial as a component of the right to a fair
trial. This right is a prerequisite to ensure other rights, in
particular to question the witnesses that testified against
him/her or the opportunity to exercise the right to be heard.
However; as the absolute necessity of the defendant’s
presence at the case trial is objectively connected with trial
of criminal cases, international legal documents deal with
the issue of unnecessary delays and also with the possibil-
ity of trial in absentia of the defendant.

In the introduction of the resolution On the criteria gov-
erning proceedings held in the absence of the accused'®,”
the Committee of Ministers of the Council of Europe stipu-
lated that the possibility of simplified proceedings without
a hearing for certain minor offences should nevertheless
not be excluded. It goes on to state the following criteria
for the trial in absentia of the defendant:

1. No one may be tried without having first been effec-
tively served with a summons in time to enable him to
appear and to prepare his defence, unless it is estab-
lished that he has deliberately sought to evade justice.

2. The summons must state the consequences of any
failure by the accused to appear at the trial.

3. Where the court finds that an accused person who
fails to appear at the trial has been served (atteint)
with a summons, it must order an adjournment if it
considers personal appearance of the accused to be
indispensable or if there is reason to believe that he
has been prevented from appearing.

7 December 16, 1966.
8 November 4, 1950
® January 19, 1973
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4. The accused must not be tried in his absence, if it is
possible and desirable to transfer the proceedings to
another state or to apply for extradition.

5. Where the accused is tried in his absence, evidence
must be taken in the usual manner and the defence
must have the right to intervene.

6. A judgement passed in the absence of the accused
must be notified to him according to the rules gov-
erning the service of the summons to appear and
the time-limit for lodging an appeal must not begin
to run until the convicted person has had effective
knowledge of the judgement so notified, unless it is
established that he has deliberately sought to evade
justice.

7. Any person tried in his absence must be able to ap-
peal against the judgement by whatever means of
recourse would have been open to him, had he been
present.

8. A person tried in his absence on whom a summons
has not been served in due and proper form shall
have a remedy enabling him to have the judgement
annulled.

The Committee of Ministers of the Council of Europe,
in its recommendation N R (87) 18 concerning the Simpli-
fication of Criminal Justice?, states that the Committee,
considering that the criminal justice system must take due
account of the requirements laid down in particular in Arti-
cle 5 and 6 of the European Convention on Human Rights
to accelerate and simplify its working, recommends that
the member states shall enable the first instance courts
to try cases and make decisions in absentia of the de-
fendant at least in cases of non-grave offences and, while
sentencing, shall take into account that the defendant has
been duly notified about the time of the court hearing and
able to exercise his/her legal rights.

The European Court of Human Rights has also dealt
with the subject of trial in absentia in a range of its judg-
ments. Without dwelling upon the positions of the ECHR
about the importance of the right in discussion, let us men-
tion that the court has stipulated that “trial in absentia of
the defendant in principle is incompatible with the Con-
vention (...). (...) the legislature must be able to prevent
the unreasoned removal from the trial (Poitrimol v. France,
31, 35)%.” Although clause 1 of Article 6 does not men-
tion anything about it, the objectives of Article 6 make it
clear that a person, who has been charged with a criminal
offence, has the right to participate in the trial. Moreover,
sub-clauses (c), (d) and (e) of clause 3 entitle everyone,
who has been charged with a criminal offence, to defend
himself/herself in person, to examine or have witnesses
against him/her examined; to have the free assistance of
an interpreter if he/she cannot understand or speak the

20 September 17, 1987
2 November 23, 1993; Application no. 14032/88:

language used in the court. It is hard to imagine how a de-
fendant is supposed to exercise those rights without being
present (Colozza v. Italy??; Monnell and Morris v. The Unit-
ed Kingdom?®; Ekbatani v. Sweden?*; Zana v. Turkey?®;
and Stanford v. The United Kingdom? ).

Nevertheless, ECHR does not exclude the possibility
of trial in absentia of the defendant and stipulates certain
clear criteria for those cases. First of all, the court focuses
on the notification of the defendant that did not come to the
trial, stipulating that “the notification about the trial is (...)
legal action, which has such a significance that must meet
some conditions concerning the form and substance,
which are able to ensure effective enforcement of the de-
fendant’s rights(...). Unofficial and vague information is
not sufficient (T. v. ltaly, 28 ?7).” ECHR has also stipulated
that, when national legislation enables to conduct a trial
in absentia of the person, who has been charged with a
criminal office, “ (....), then that person, after having learnt
about the trial, must have an opportunity to have the case
tried again (Colozza, 29).” The ECHR further stipulates
that even in the case when a defendant attends the trial
and rejects the right to defense, such rejection, in order to
be considered in the meaning of the Convention, must be
unambiguous and safeguarded by the minimal guarantees
relevant to its gravity (Poitrimol, 31).

ECHR has also paid a special attention to ensure the
right to defense in trials in absentia of the defendant, more
specifically the participation of the defendant in that case.
In particular, it stipulated that, “the fact that the accused,
who although having been duly called to the court, did not
come, even in case of lack of explanation, must not justify
the rejection of his right to have a defender in the case
(Pelladoah v. The Netherlands?, 40; Lala v. The Nether-
lands??, 33, Poitrimol, 34).” The accused is not deprived of
the right (to a defender) on the mere ground that he/she
was missing from the court hearings. The enforcement
of the legitimate requirements to ensure the presence
of the accused at the trials can be done by means other
than deprivation of the defense (Van Geyseghem v. Bel-
gium®, 34).

Thus, the positions of both ECHR case law and the
Committee of Ministers of the Council of Europe are large-
ly negative about the trial in absentia of the defendant. As
a rule, they emphasize the provision of the defendant’s
participation in the trial where it is possible and prevention
of the defendant’s unnecessary removal from the proceed-
ing. However, at the same time, the trial in absentia is con-

2 February 12, 1985 Application no 9024/80:

2 February 15, 2005 Application no. 68416/01:

2 May 26, 1998 Application no. 10563/83:

25 November 13, 1997 Application no 18954/91:

% February 23, 1994 Application no 16757/90:

27 De Salvia M., Case Law of European Court of Human Rights, St.
Petersburg, P.558.

% September 22, 1994 Application no. 16737/90:

2 September 22, 1994 Application no. 14861/89:

30 January 21, 1999 Application no 26103/95:
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sidered, even in extreme cases, as one of the acceptable
solutions, which objectively emerge as a result of delays
in criminal case trials. Indeed, the possibility of the trial in
absentia of the defendant is not absolute and it cannot be
such, despite the fact that it is genetically connected with
the practical enforcement of the right to a fair trial.

IV. Trial in absentia of the defendant in the
criminal procedure of the Republic of
Armenia

The defendant’s participation in the trial is important
not only to ensure the right to a fair trial, but also for full
and complete identification of all the circumstances of the
case. The participation in the trial is considered not only
as a right of the defendant, but also an obligation for the
latter. Moreover, as obligation it has an objective to ensure
the enforcement of the right. Without dwelling upon the
theoretical analysis of this quite interesting concept, let us
mention that the participation in the trial as a right and as
an obligation do not exclude each other, as the absence of
obligation, is envisaged strictly for certain types cases and
only in rare conditions.

Within a small historical background, we shall mention
that the trial in absentia has always had a role in the crimi-
nal procedure of Armenia. First, it has been applied by the
power of enforcement of 1864 Criminal Procedure Regu-
lation in the first Republic of Armenia. The trial in absentia
has also been envisaged by the 1961 USSR Criminal Pro-
cedure Code, Article 239 of which stipulated that the trial
in absentia of the defendant would be allowed: 1) when
the defendant is beyond the borders of USSR and avoids
coming to the court; and 2) when the defendant submits a
motion to try the case in his absence about such crimes
for which no imprisonment can be awarded. Article 254 of
the same Code allowed continuing the trial in absentia of
the defendant, when the defendant is removed from the
courtroom for violating the order of the sitting of the court.

A possibility for the trial in absentia was also envisaged
in the model Criminal Procedure Code® in cases where a
defendant avoids coming to the court, or the defendant re-
quests the court for exemption from coming to the court in
non-grave and medium grave crime cases. However, the
current Criminal Procedure Code® in its original text fully
rejected the idea of the trial in absentia. It was envisaged
only as a result of the subsequent legislative amendments
that only when the defendant is removed from the court-
room for violating the order of the trial, can the trial contin-
ue in absentia of the defendant. Thus, according to Article
302 of Criminal Procedure Code of RA, the trial shall be
conducted with the participation of the defendant, whose

31 Adopted by the Resolution of Inter-Parliamentary Assembly of the
State Members of the Commonwealth of Independent Countries;
February 17, 1996;

%2 July 1, 1998

presence in the court is mandatory, except in the case
envisaged by part 6 of Article 314.1 of the same Code.
The important provision of the aforementioned article for
this study is the following: “The defendant’s repeated dis-
turbances or non-observance of the orders given by the
presiding judge during a trial is the ground to apply the
sanctions envisaged by clause 2 of part 1 of the same ar-
ticle, in case of which the trial shall continue in absentia of
the defendant; however, the judgment shall be published
in the presence of the defendant and handed over to him
right after the publication.” The new draft Criminal Proce-
dure Code of Armenia shall envisage only this type of trial
in absentia.

To what extent this type of trial in absentia is consistent
with the aforementioned European standards? As we ob-
served, the trial in absentia is admissible in two extreme
cases, i.e. when the participation of the person cannot ob-
jectively be ensured because of his hiding from the trial
body and when the person has explicitly rejected his right
to participate to the trial. That is to say that improper be-
havior of the defendant is not a fact that makes the trial
in absentia possible. Also, such behavior is irrelevant for
evaluating the rejection of the right to participate. The ap-
proach that the person himself/herself with his/her behav-
ior deprives, actually rejects, himself/herself the opportu-
nity to exercise the right to a fair trial does not stem from
the standards identified by ECHR, according to which the
rejection from the participation must be explicit, unambig-
uous and shall not stem from certain expressions of the
person’s behavior. The Criminal Procedure Code has stip-
ulated only one additional safeguard for trial in absentia,
i.e. mandatory participation of the defendant in the case,
except in the case of removal of the defendant from the
court for disturbing the order in the court room and diso-
beying the presiding judge’s orders, in which case the trial
shall continue in his absence (clause 11 of part 1 of Article
69 of the Criminal Procedure Code of Armenia).

RA’s Criminal Procedure Code, in contrast to the afore-
mentioned case, did not envisage two classical options,
i.e. adopted in the Soviet criminal procedure and also
currently most common elsewhere, the grounds of which
were also expressed in the case law of ECHR. Indeed we
discussed about the trial in absentia of the person who
avoids attending the trial or the person who explicitly re-
jects the right to participate in the trial. Moreover, as we
observed, the reason for that is not that the Criminal Pro-
cedure Code of Armenia in principle prohibits any restric-
tion of the right to a fair trial in this case a trial in absentia.
The provision of the aforementioned cases of the trial in
absentia are quite justified, if we consider at least some
of the positive aspects of the trial in absentia reasoned
in the theory, i.e., the trial in absentia contributes to the
trial of the criminal cases in reasonable periods, enables
to ensure the rights of the victim’s access to justice and
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compensation of the damages to minimize the time be-
tween the commitment of crime and the conclusion of the
trial, prevents unjustified expiration of the periods of limi-
tations, etc.®.

The objective necessity of the trial in absentia is condi-
tioned by the need to safeguard the legitimate rights of the
victim, as the right to a fair trial to a certain extent is also
about the victim. In this regard, the RA’s Court of Cassa-
tion has stated that, “the restoration of violated rights (...)”
is also applicable to the victims of a crime (including a vic-
tim’s successor) as the victim is a person whose rights are
violated by the crime. Moreover, the legitimate scope of
restitution of a victim’s legal interests includes compensa-
tion of sustained damages, establishment of the circum-
stances of a criminal act and accurate criminal categoriza-
tion of the latter; sentencing the person that committed a
crime against him/her and imposing of a fair punishment.
Itis important for victim’s rights that the respective criminal
case is examined “in observance of all the requirements
of a fair trial?4.”

This is to say that the trial in absentia of the defendant
assumes reservations from the right to a fair trial. We think
that with these justifications, the draft Criminal Procedure
Code of Armenia should ensure that the aforementioned
cases of trial in absentia of the defendant correspond with
the aforementioned European standards.

In its approach towards the subject under discussion,
Criminal Procedure Code of Armenia has taken into ac-
count not only the need for balanced safeguarding of the
right to a fair trial of the defendant and the rights of the
victim, but also the trial features in the courts of different
instances. As a result, even in the appeal courts, trial in
absentia is not envisaged. According to clause 23 of part
2 of Article 390 of Criminal Procedure Code of RA, the
following must participate in the sitting of the court at the
court of appeal: “(....) the defendant, who submitted the
appeal or for the protection of whose interest the defender
or legal representative has submitted an appeal or when
the appeal has been submitted by the prosecutor not in
favor of the accused.”

In the draft Criminal Procedure Code of Armenia, partic-
ipation of the trial participants, including the defendant that
submitted the appeal, is not mandatory in simplified ap-
peal trial. In addition, in ordinary appeal trial the participa-
tion of the person that submitted the appeal is mandatory.
In case the duly notified person that submitted the appeal
does not come to the court without good cause, the appeal
shall be left without trial (Article 409 of the draft). On the
basis of such a solution, in the analogy of Article 32 of the
European Convention, the draft has actually put the idea

3 Kazakov A.A.(2009), Distance Trial of Criminal Cases, Synop-
sis-discussion, Ph.D., in Law, Yekaterinburg, p.16.

3 See the decision of RA’s Court of Cassation dated March 26,
2010 in case of Tigran Kamalyan ESHD/0097/01/09, clauses 18-
20.

of passive rejection of the appeal, according to which the
appeal is left without trial, if the circumstances lead to the
conclusion that the appellant does not mean to follow-up
his/her appeal.

It is appropriate to ask the question that has emerged
many times in legal practice about how we shall deal with
the case, when the defendant that submitted the appeal
explicitly expresses the proper intention not to participate
in the appeal trial. The provision for the participation of the
person that exercises his/her discretionary right to review
the judicial act by the application of the only procedural
compulsion measure as stipulated by the law, to say the
least, is absurd. The solution proposed in the draft is not
acceptable either from the viewpoint of efficiently exercis-
ing the right to review the judicial act concerning the ap-
pellant.

The appeal against the judicial act is an additional guar-
antee to the trial participants, which they use at their abso-
lutely subjective discretion. If we take into account also the
limited nature of the appeal, i.e. that the limits of the appeal
trial are determined by the appellant with his/her appeal,
then we think that it is not arguable that the participation
of the defendant in the appeal trial cannot have the same
significance as the defendant’s participation in the trial of
the case in the first instance court. This fact has also been
acknowledged by ECHR, which stipulates that the person-
al presence of the defendant in the appeal instance does
not have “the same significance, as in the first instance
(Kamasinski v. Austria®, 106; Kremzow v. Austria®®, 58).”
Under these conditions, and especially taking into account
the discretionary and limited nature of the appeal trial, we
think that it is quite acceptable and objectively necessary
to envisage the possibility of the trial in absentia of the per-
son in the appeal instance based on the explicit wish of the
person to act so.

V. Conclusion

The analysis of international legal documents on trial in
absentia enables to identify the following main criteria of
legitimacy of that concept:

1. Proper notice of the defendant, which includes all the
possible means to ensure the defendant’s participa-
tion in the trial. ECHR will never consider a trial in
absentia consistent with the meaning of the conven-
tion, when the notifications have been sent, but all
the necessary means have not been undertaken to
identify whether the person deliberately avoids jus-
tice and to ensure his/her presence in the court.

2. The absence of the defendant from the trial, even in
case of deliberate avoidance, shall not be assumed
as rejection of the right to defense and cannot serve

35 December 19, 1989; Application no. 9783/82:
% September 21, 1993; Application no. 12350/86:
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as a basis to conduct the trial in absentia of the de-
fender. Moreover, in case of the defendant’'s ab-
sence, to ensure the possible equality of arms, it is
assumed to enlarge the defender’s procedural pos-
sibilities.

3. The defendant, except in the case when he/she
explicitly rejects the right to participate in the trial,
must have the right to the retrial of his/her case by
the court that tried that case in absentia, so that the
defendant has the opportunity to prove that his/her
absence was not due to the intention to avoid.

4. The defendant must have the right to review the judi-
cial act made in absentia.

The Armenian legislature, which considered the idea of
trial in absentia of the defendant as acceptable in princi-
ple, did not pay proper attention to the European stand-
ards about the issue, as a result of which it has envisaged
virtually an unacceptable option of the trial in absentia. We
think that ongoing criminal justice reforms should also in-
clude the concept of a trial in absentia as well as by allow-
ing the two admissible versions of such trials, the classical
examples of which were discussed above.
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Analysis of Azerbaijani Criminal
Procedure Law from the
Perspective of the Reasonable
Time Requirement

l. Introduction

The major purpose of the judicial-legal reforms in Azer-
baijan lies in harmonizing national legislation with Euro-
pean standards. In doing that, it is important to supple-
ment the legislative declaration of human rights and basic
freedoms with effective legal mechanisms to ensure and
protect them. In this context, the present article treats the
meaning of the concept of ‘reasonable time’ and its legal
applications, and analyzes the time limits established in
the criminal procedure law of the Republic of Azerbaijan
from the perspective of the reasonable time test.

Il.  Meaning and legal substantiation of the
concept of ‘reasonable time’

Time is a key measure of judicial procedure, especially
with regard to the administration of justice in the courts.
An English maxim well captures the value of time when it
states plainly that “justice delayed is justice denied.”

Ruling 5 of the Supreme Court of the Republic of Azer-
baijan of 30 March 2006 (“On application of provisions
of the European Convention for the Protection of Human
Rights and Fundamental Freedoms and the case law of
the European Court of Human Rights in administration of
the court of justice”), recognised as a turning point in im-
plementing the judicial-legal reforms in Azerbaijan, recom-
mended to the courts hearing criminal cases to be guided,
along with national law, by international legal instruments,
above all by the European Convention for the Protection
of Human Rights and Fundamental Freedoms. In fact, the
wording of the Ruling (Part 2, para 3) suggested that abid-
ance with international commitments is imperative: “With
regard to breach of human and civil rights and freedoms,
the courts, along with national legislation, must apply pro-
visions of the Convention and refer to the case law of the
European Court.”

The European Convention for the Protection of Human
Rights and Fundamental Freedoms, adopted in 1950
(hereinafter the Convention) states with reference to ‘Right
to a fair trial’ in Article 6.1: “In the determination of his civ-

' Police Captain, Senior Lecturer, Chair of Criminal Process, Police
Academy of the Ministry of Interior of the Republic of Azerbaijan,
Post-graduate student, Judicial Investigation Centre of the Minis-
try of Justice of the Republic of Azerbaijan

il rights and obligations or of any criminal charge against
him, everyone is entitled to a fair and public hearing within
a reasonable time by an independent and impartial tribu-
nal established by law.”

The literal interpretation of the Convention would require
the application of the ‘reasonable time’ criterion strictly to
the judicial procedure in criminal cases. However, there is
a substantial body of the European Court of Human Rights
(hereafter ECtHR or the Court) case law establishing that
the reasonable time commences during the pre-trial inves-
tigation. E.g. in Deweer v. Belgium (1980), the Court ruled
that the reasonable time period should be counted from
the moment of charging with a criminal offence?.

Therefore, we have to clarify what is meant by ‘reasona-
ble time’ and how the case law of the Court sets its bound-
aries. When analysing the term, we immediately face
the task of defining what is ‘reasonable.” Philosophically,
‘reason’ is understood as a capacity of a conscious and
cognizant individual to establish internal and external rela-
tions between objects and events, systematize them and
uncover their meaning®. That is, the category of reason
does not apply exclusively to higher minds, but to thinking
abilities of any ordinary individual who is able to see things
and events in accordance with their normal, logical interre-
lations. When assessing the reasonable time requirement
from this perspective, it is clear that ‘reasonable time’ is
what parties to the proceedings think should be a maxi-
mum time needed for the resolution of a case given its lev-
el of complexity and parties’ stance in a case and towards
each other. The word ‘reasonable’ used in the English text
of the Convention has a dictionary definition of “agreeable
to reason or sound judgment; logical.”

More than any philosophical or linguistic understanding
of what constitutes ‘reasonable,” law enforcement agen-
cies should be guided by the legal definition and stand-
ards. For example, unlike the Criminal Procedure Code
of the Republic of Azerbaijan, the equivalent Code of the
Russian Federation, as amended by Federal Law No.
63-F4 of 4 May 2010, includes Article 6.1, ‘Reasonable
time for judicial criminal proceedings, which defines the
reasonable time requirement and prescribes its starting
and end points. According to Paragraph 3, Article 6.1 of
the Russian Federal Law, ‘reasonable time’ commences
from the moment of initiation of criminal prosecution and
ends with termination thereof or the pronouncement of a
guilty verdict by the court. When evaluating the reasona-
ble time requirement, the law takes into account legal and
actual circumstances of a case; behavior of the parties
to the criminal prosecution proceedings; performance of
the court, prosecutor, chief of the investigation agency,

2 Deweer v. Belgium, 27 February 1980, §44.

3 E.B. PabueBa. Pea/m3sayma npmHLmMna pa3yMHOCTH B Yros10BHOM
npoyecce Pocceu, p.1. hitp://www.iuaj.net/book/export/html/463

4 Hornby A.S. (1995), 5th edition, Oxford Advanced Learner's Dic-
tionary of Current English, ed. Jonathan Crowther, p. 970.
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investigator, head of the enquiry group and enquirer; and
the overall time assigned for the criminal prosecution pro-
ceedings.

As the Azerbaijani legislation does not provide a clear
definition of ‘reasonable time,” we must, pursuant to the
aforementioned Ruling 5 of the Supreme Court of the Re-
public of Azerbaijan of 30 March 2006, refer to the case
law of the European Court of Human Rights. Many ECtHR
judgments deal with the substance and legal interpreta-
tion of the reasonable time requirement in the context of
domestic legal procedures and indicate ways of how this
requirement can be complied with?.

When examining whether the reasonable time test
has been met, the European Court first tries to establish
the commencement and ending points of the reasonable
time period (dies a quo and dies ad quem, respectively).
In Neumeister v. Austria, the Court ruled that the period
should commence from the time a person is charged with
a criminal offence. The definition is provided in the afore-
mentioned judgment of Deweer v. Belgium as the moment
when “the official notification given to an individual by the
competent authority of an allegation that he has commit-
ted a criminal offence®.”

The reasonable time precedent is well established in
Bertin-Mourot v. France (2000) where the judgment reads
that “that the period to be taken into consideration in re-
spect of Article 6 paragraph 1 begins to run as soon as a
person is formally charged or when the suspicions relat-
ing to this person have substantially affected the latter’s
situation because of measures taken by the prosecuting
authorities™, i.e. the reasonable time period starts before
the court hearing during the pre-trial investigation phase.
‘Measures taken by the prosecuting authorities’ that war-
rant the commencement of the reasonable time period
may include: arresting (apprehending) a person; an offi-
cial notification of a criminal offence allegation served to a
person; or starting a pre-trial investigation (criminal prose-
cution proceedings)®.

Summing up the ECtHR case law related to the dies a
quo of the reasonable time requirement, we see that it may
be triggered by different measures (events) in accordance
with the nature and circumstances of a particular case,
viz., the decision to initiate a pre-trial investigation®; the
decision to take an individual into custody?’; the decision
to start a search for an individual'!; the moment of actu-
al apprehension of a person'?; the date when a person

5 Neumeister v. Austria, 27 June 1968, §18; Foti and others v. Italy
and Corigliano v. Italy, 10 December, 1982, §52 and §34, etc.

6 Neumeister v. Austria, 27 June 1968, §18; Deweer v. Belgium, 27
February 1980, §44.

7 Philippe Bertin-Mourot v. France, 2 August 2000, §52.

8 Hozee v. The Netherlands, 22 May 1998, §43; Reinhardt and Sli-
mane-Kaid v. France, 31 Mart 1998, §93.

9 Ringeisen v. Austria, 16 July 1971, §110; Motta v. Italy, 19 Febru-
ary 1991, §17.

10 Boddaert v. Belgium, 12 October 1992, §35.

11 Coeme and others v. Belgium, 22 June 2000, §133.

2 Yagci and Sargin v. Turkey, 8 June 1995, §58.

is served an indictment!3; the moment when a person’s
official inviolability is removed!4; the date when a person
is notified of the initiation of a pre-trial investigation or of
acceptance of his/her case to the court procedure', etc.

Ending of the reasonable time period (dies ad quem)
is easier to identify. The position of the Court is that dies
ad quem concurs with the decision of the last domestic
instance hearing of the case’®.

The Court’s case law also defines standards for adjudg-
ing the time elapsed between dies a quo and dies ad quem
as ‘reasonable’, depending on the criteria established in
Frydlender v. France (2000):

1. The case’s complexity;

2. The applicant’s behavior;

3. The behavior of competent authority; and

4. Risks that the applicant may face'.

In setting these criteria, the Court has established itself
as competent to judge the reasonableness of the length of
criminal proceedings without defining specific times and
limits that are left to national authorities to set, based on
domestic conditions and circumstances.

Ill.  General time provisions and the notion of
reasonable time in the Criminal Procedure
Code of the Republic of Azerbaijan

It is impossible to imagine criminal prosecution pro-
ceedings unbounded by time. Legally established time
limits help ensure rights and freedoms of parties to the
proceedings and, on the other hand, help prosecutorial
authorities to organize their work in a timely and efficient
manner.

Chapter XXIV, titled ‘Time Limits in Criminal Proceed-
ings’, of Criminal Procedure Code of the Republic of Azer-
baijan (hereinafter ‘CPC’) stipulates general provisions in
relation to time limits throughout the process. As per CPC
Article 202.1, time limits are calculated in terms of hours,
days, months and years.

Limits that are counted in terms of weeks, though not
mentioned in the above general provisions, occur once in
the CPC text, namely in Article 59.2, which says, “At the re-
quest of the person acquitted or the person against whom
the criminal prosecution was discontinued, the court or in-
vestigating authority shall inform within 2 weeks the pre-
vious or present employer, the place of study and place
of residence...” This provision is taken verbatim from Ar-
ticle 7 ‘Compensation of substantive and moral damages
inflicted on physical persons due to illegal actions of en-
quiry, investigative, prosecutorial and judicial authorities’
of the Law of the Republic of Azerbaijan No. 610 of 29 De-

13 Neumeister v. Austria, 27 June 1968, §18.

4 Frauv. Italy, 19 February 1991, §14.

5 Ficarav. Italy, 19 February 1991, §14; Adiletta and others v. Italy,
19 February 1991, §15.

6 Vernillo v. France, 20 February 1991, §29.

7 Frydlender v. France [GC], 27 June 2000, §43.
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cember 1998 (that is, enacted two years prior to the CPC)
“On compensation of damages inflicted on physical per-
sons due to illegal actions of enquiry, investigative, prose-
cutorial and judicial authorities.”

CPC Article 202.1 also prescribes the rule for calculat-
ing time limits. That is, in calculating periods for the pur-
poses of criminal proceedings, the hour and day marking
the start of the period shall not be taken into account.
During criminal proceedings, when periods are calculated
in days, the period shall start at midnight on the first day
and end at midnight on the last day. When periods are cal-
culated in months and years, the period shall end on the
relevant day of the last month, but if that month does not
contain the relevant date, it shall end on the last day of the
month (e.g. a period started on 31 October shall end on
28 or 29 February)'®. If the last day of the period is not a
working day, the first working day thereafter shall be con-
sidered to be the last day of the period™.

Unfortunately, the latter provision may lead to breach
of rights of the suspect or the accused. Reviewing the de-
tention provision in CPC, we observe that Article 148.4
provides that “the detention of the person may not exceed
48 hours.” But by applying the norm in Article 202.1, we
may conclude that if the end of the period is not a working
day (a weekend or holiday), the first working day thereafter
shall be considered the last day of the period, meaning
that a suspect may stay in temporary detention 72 or more
hours instead of the mandatory 48 hours. The same sit-
uation also applies to the accused under the measure of
restraint. It may be advisable to revisit this legal norm in
the future to establish specific time-counting rules for de-
tention in temporary detention cells and pre-trial detention
facilities.

CPC Article 203 ‘Results of failure to comply with set
time limits and rules for the reinstatement of time limits’
provides that procedures carried out during criminal pro-
ceedings after the expiry of the time limit shall be consid-
ered invalid if the time limit is not reinstated. If the time limit
for lodging a complaint against the prosecuting authority
has expired, a stay of execution may be granted on the
application or at the request of the person concerned until
the matter of the reinstatement of the time limit in ques-
tion is settled. | think we may conclude that this provision
is optimal for effectively protecting the rights of citizens in
relation to failure to comply with time limits.

Although Chapter ‘Time Limits in Criminal Proceedings’
and other CPC provisions dealing with time requirements
do not explicitly mention the reasonable time concept, a
careful reader would come across norms that reflect this
understanding. For instance, Article 48 ‘Guarantee of

8 |t should be noted here that CPC Article 7.0.35 defines ‘night time’
as a period between 22:00 of the preceding day and 07:00 of the
following day.

% Azerbaycan Respublikasi Cinayat—Prosessual Macallssi, 2000,
Baki, Qanun, Madde 202.3., sah.166 (The Criminal Procedure
Code of the Republic of Azerbaijan. Article 202.3).

speedy conduct of the criminal prosecution’ contains an
element of the reasonable time requirement. Paragraph 1
of this Article states that the criminal prosecution shall be
started (reference to dies a quo) and finished (reference
to dies ad quem) by the pre-trial investigator, investigator,
prosecutor or court within the time limits laid down in the
Code in order to guarantee the collection and examina-
tion of evidence in good time and to ensure that people do
not wait too long before being charged, having their cases
heard or their rights restored?.

Criminal procedure law of Azerbaijan requires that a
competent authority responsible for criminal justice shall
both comply with time limits and implement prescribed
tasks within those time limits?t. Moreover, the requirement
to comply with time limits is not only assigned to the court
(as per Article 6 of the Convention) but is extended also
to the pre-trial investigator, investigator, and prosecutor?®.

IV. Phases of criminal proceedings and the
reasonable time requirement

More than two hundred complex procedural actions
shall be implemented in a given case from the moment
of first obtaining information on a crime committed or
planned through the pre-trial investigation to the full judi-
cial resolution of a case. Naturally, these actions need to
be well planned and carried out in a systematic, phased
manner in order to fulfill the purpose of the administration
of justice and ensure rights and freedoms of the parties to
the proceedings in a timely and efficient fashion. Hence,
criminal procedure is divided into several phases, each
of which differs in the following instances: objectives and
tasks; parties to the proceedings; procedural terms; pro-
cedural relations; and decisions and acts®.

Criminal procedure law of the Republic of Azerbaijan
does not establish specific procedural phases. However,
procedural scholars Miraga Cefarquliyev, V.V.Vandyshev
and P.A.Lupinskaya identify six main phases and two
special phases of criminal procedure®* in the following se-
quence: (1) case opening; (2) pre-trial enquiry and inves-
tigation (commonly designated under the name of pre-trial

20 Azarbaycan Respublikasi Cinayst—Prosessual Macallasi, 2000,
Baki, Qanun, Madds 48.1., 48.1.1., 48.1.2., sah.29 (The Crimi-
nal Procedure Code of the Republic of Azerbaijan. Article 48.1.,
48.1.1., 48.1.2.). Same language is found in ECHR judgments on
the breach of Article 6 rights.

2L Azerbaycan Respublikasi Cinayst—Prosessual Macallssi, 2000,
Baki, Qanun, Madds 8.0.3., 48.2., sah.10, 29-30 (The Criminal
Procedure Code of the Republic of Azerbaijan. Articles 8.0.3. and
48.2.).

22 Azarbaycan Respublikasi Cinayst—Prosessual Macallasi, 2000,
Baki, Qanun, Maddas 48.1., sah.29 (The Criminal Procedure Code
of the Republic of Azerbaijan. Article 48.1).

% B.B. BaHgblweB. YronosHsbit npoyecc: Oblyas U 0cobeHHas Ya-
ctun. Y4ebHuK. Moscow, 2009, p.11.

2 Miraga Caferquliyev. Azarbaycan Respublikasinin cinayat
prosesi. Darslik (3rd edition). Baku, 2008, p.19; B.B. BaHgpiwes.
YronosHbivi npoyecc: Oblasa u ocobeHHas YacTth. YyebHuK. Mo-
cKBa, 2009, p.12; M.A. JlynuHcKaa. YrososHo-npoLleccyasibHoe
npaBo Poccurickor ®egepauymnm. YuebHuk (2nd edition), Moscow,
Norma, 2009, pp. 26-28.
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discovery or pre-trial investigation); (3) transfer of a case
to the court (also known as the court preparatory phase);
(4) trial and verdict; (5) appeals procedure; (6) sentence
execution; (7) cassation procedure; and (8) reopening a
case in view of newly discovered evidence.

Each phase of the criminal procedure may in turn entail
or consists of a few sub-phases or parts of its own, viz., the
pre-trial discovery includes pre-trial enquiry and pre-trial
investigation; the trial comprises initial hearing, judicial
discovery, pleadings of the parties, oral argument and re-
buttal, last plea, and delivery of the sentence.

During the case opening phase, information about a
crime is initially examined and assessed by a competent
authority for the evidence of corpus delicti. Upon discovery
of the grounds for the latter, a criminal case is opened and
a decision is taken to institute criminal proceedings. Ac-
cording to CPC Article 207, ‘Rules governing examination
of information about an offence committed or planned,’ the
preliminary investigator, the investigator or the prosecutor
in charge of the procedural aspects of the investigation
shall register immediately and examine any information
received from individuals or legal entities about an offence
committed or planned, and information within the investi-
gating authority’s jurisdiction, which has been published
in the media and submitted together with confirming doc-
uments. Time limits for case opening are set as following:

1) Immediate: in cases of ‘obvious offences’ or, as
under Article 209, ‘known facts.” We may conclude
that the wording (‘immediate’) used in these provi-
sions passes the reasonable time test as it requires
instituting criminal proceedings without any undue
delay (no later than 24 hours). ‘Obvious offences’
stands for those offences where a probable offend-
er is known and circumstances in which an offence
is committed are clear?®. Paragraph 2 of Article 209
provides a detailed list of ‘known facts’ based on
which the prosecutor in charge of the procedural as-
pects of an investigation shall institute criminal pro-
ceedings.

2) Three to ten days: used, except for obvious offenc-
es, for verifying that there is sufficient evidence to
institute criminal proceedings (examining the scene,
obtaining testimony of victims and witnesses, etc.)
and is deemed sufficient for discovering the corpus
delicti.

3) Twenty days: used when referring to expert opin-
ion is necessary for the examination of information.
There is an inconsistency in the provisions govern-
ing the expert opinions. On one hand, Paragraph 4
of Article 207 states, “Apart from examination of the
scene, performance of other investigative proce-

2 Ruling of the Plenum of the Constitutional Court of the Republic of
Azerbaijan of 12 January 2011 “On interpretation of provisions of
Articles 293.1 and 293.0.4 of the Criminal Procedure Code of the
Republic of Azerbaijan”, para 20.

dures and implementation of coercive procedural
measures shall be prohibited before criminal pro-
ceedings have commenced.” On the other hand, re-
ferring to an expert opinion is also an investigative
procedure. To avoid this conflict, it would be advisa-
ble to prescribe here that referring to an expert opin-
ion is another procedure, along with the crime scene
examination, that can be undertaken before a formal
institution of criminal proceedings.

4) Thirty days: used when there is a need to examine
activities of a legal entity with recourse to specialist
knowledge of science, technology, the arts or other
professional domains, or to an audit inspection.

A decision to institute criminal proceedings completes
the case opening phase and ushers in the phase of pre-tri-
al discovery which, as defined in CPC Article 7.0.22, con-
sists of pre-trial enquiry and pre-trial investigation.

The enquiry shall be completed within 10 days; this
term can never be extended. Whereas the limit for the in-
vestigation is counted from the day of instituting criminal
proceedings, the limit for the enquiry starts from the first
receipt of information about an offence?. Although officials
conducting the enquiry complain about this time counting
rule and general lack of time for conducting enquiry, le-
gally this provision is fully in line with the reasonable time
requirement.

The time limit for the pre-trial investigation is setin CPC
Article 218. Itis counted from the case opening (a decision
to institute criminal proceedings) until a case is either sent
to court or discontinued (a decision to terminate criminal
proceedings). Depending on the gravity of the offence, the
time limit may vary from two months for offences which
do not pose a major public threat to three months for mi-
nor offences, three months for serious offences, and four
months for very serious offences. Where justified by the
complexity of a criminal case, the time limits for conduct-
ing the investigation laid down in CPC Article 218.2 may
be extended up to three times (when a case is classified
as complex and later reclassified as especially complex
and exceptionally complex).

CPC does not define the substance and bounds of
what constitutes a complex, especially complex and ex-
ceptionally complex criminal case. We may assume that
this is simply a matter of degree. When an initial term does
not suffice for a careful, comprehensive investigation of a
case, it is classified as complex and the term is extend-
ed. By the same token, when the limit for a complex case
ends, it can be reclassified as especially complex, and
when its termis up, it is further reclassified as exceptional-
ly complex. Certainly, the extensions may not exceed the
maximum limits set in CPC Article 218.10, six months for
an offence which does not pose a major public threat, nine

% Azarbaycan Respublikasi Cinayst—Prosessual Macallasi, 2000,
Baki, Qanun, Madda 295.1., sah.238 (The Criminal Procedure
Code of the Republic of Azerbaijan. Article 295.1.).
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months for a minor offence, 12 months for a serious of-
fence, and 18 months for a very serious offence.

Stipulating time limits in accordance with the severity

of the crime may be generally commended as appropriate
and compliant with the reasonable time principle. Howev-
er, actual time needed for the investigation depends more
on circumstances of a case rather than the severity of an
offence. For example, a case of a man killing his wife out
of jealousy witnessed by his neighbors is classified as an
intentional homicide, i.e. a grave offence, but it might be
much easier to investigate than a theft of money or items
worth less than AZN 1,000 (petty larceny), classified un-
der Article 177.1 of the Criminal Code as an ‘offence which
does not pose a major public threat.’

Time limits for judicial phases of criminal proceedings

are established as follows:

1. Court preparatory phase. A preparatory hearing is
held within 15 days of the submission of a case file to
the court, followed by initiating judicial investigation
within 15 days of the preparatory hearing. There-
fore, the maximum time required for this phase is 30
days.

2. Trial and verdict. The law establishes no specif-
ic time limit here. Time required for hearing a case
and passing a judgment is established by the court
depending on a case’s complexity, number of parties
and episodes to be investigated, etc., i.e., reasona-
ble time limits are set and regulated by a judge.

3. Appeals procedure. Complaints and appeals can
be lodged within 20 days of the judgment of the first
instance court that has not entered into force. The
court of appeals appoints a hearing within thirty days
of receiving a case file from the first instance court.
Time for reexamination of the case is again not
specified and is left to the consideration of the court.

4. Cassation procedure. Takes up to 18 months
from the lodging of a cassation petition of the judg-
ment of the appeals court that has entered into legal
force.

V. Conclusions

After analyzing the phases of criminal proceedings re-
quired under the Criminal Procedure Code of the Republic
of Azerbaijan, it should be noted that the time limits set
therein are fully compliant with the reasonable time re-
quirement. Having viewed the criminal procedure legis-
lation of Azerbaijan through the lenses of the reasonable
time standard, we may conclude that:

1. Going beyond the literal interpretation of Article 6 of
the Convention, the European Court of Human Rights
has established a case law by applying the reason-
able test to the entire criminal procedure, from the
case opening and through the pre-trial investigation.

2. Although the Criminal Procedure Code of the Repub-

lic of Azerbaijan does not explicitly allude to the rea-
sonable time concept, the language of Article 48 of
the Code ‘Guarantee of speedy conduct of the crim-
inal prosecution’ contains an element of reasonable
time.

. Time limits set in the Code of Criminal Procedure for

phases of criminal proceedings are sufficiently clear
and in line with the reasonable time requirement.
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The Concept of Criminal Charge
in the European Convention

on Human Rights and Criminal
Procedure Law of the Republic of
Azerbaijan

l. Introduction

The first part of the article endeavors to demonstrate
that an overly narrow definition of the criminal charge
used in the Criminal Procedure Code of the Republic of
Azerbaijan (hereinafter ‘CPC’) deprives a category of indi-
viduals from legal counsel and the right to legal defense,
including the right to request a court hearing. It is followed
in the second part by discussion of the concept of ‘crimi-
nal charge’ in the European Convention for the Protection
of Human Rights and Fundamental Freedoms (hereinaf-
ter ‘the Convention’) and its application in the case law
of the European Court of Human Rights (hereinafter ‘EC-
tHR’ or ‘the Court’). The final, problem-solving part of the
article introduces proposed changes to the criminal pro-
cedure law.

Il. Problem definition: criminal charge in the
criminal and criminal procedure law of the
Republic of Azerbaijan

1. Definition of criminal offence in the criminal law
of the Republic of Azerbaijan

The Criminal Code of the Republic of Azerbaijan (here-
inafter ‘CC’) furnishes a definition of a crime (criminal of-
fence) in Article 14.1: “Crime is a socially dangerous be-
havior (action or inaction), forbidden by the present Code
under the threat of punishment.” The law provides the fol-
lowing attributes amounting to a criminal offence:

(1) Socially dangerous character — under CC Article
14.2, “action (inaction), though formally containing ele-
ments of an action (inaction) forbidden under the criminal
law, may not be deemed a crime if by virtue of insignifi-
cance it does not represent a public threat, that is, if it does
no harm and does not threaten to cause harm to persons,
the society or the state.”

(2) Stipulation of an offence in the criminal law -
under CC Article 5.1, “criminal offence (action or inaction)
and sanctions and other measures of criminal-legal nature
for the said offence shall be determined solely by the pres-
ent Code.”

' 1st-year graduate student, Department of Law, Baku State Uni-
versity

(3) Guilt in committing an offence; and
(4) Punishable offence.

2. Definition of criminal charge in the criminal
procedure law of the Republic of Azerbaijan

A criminal charge is defined in CPC Article 7.0.20 as:
“The charge is an allegation of committing a specific of-
fence under the criminal law as provided in the present
Code.” This definition is in line with the concept of criminal
charge found in the legal literature of the countries of the
former Soviet Union, viz., “A charge is a procedural action
which asserts commission of a criminal offence by a per-
son held criminally liable and ensures apportionment of a
fair sanction for the said offence;”? — “A charge is under-
stood as an allegation, delivered in the manner prescribed
by the criminal procedure law and aimed at creating crimi-
nal liability, of commission of a criminal offence by an indi-
vidual, which is stipulated in a procedural act by an author-
ity conducting a pre-trial investigation or by a prosecutor,
or in an application by a victim;”® — “A charge is an action
purported to prove the guilt of an individual in order to en-
sure the exposure of a crime and a correct judgment by
the court about criminal liability for the same™.

It is clear from these quotations that the legislation and
the predominant legal doctrine restrict the concept of a
criminal charge to an allegation of commission of a crimi-
nal offence or to proving guilt of an individual in committing
a criminal offence. This position of the legislature has its
problems as it creates contradictions and gaps between a
definition of a criminal charge and other provisions of the
law.

Under CPC Article 90.1, a suspect “is a person whom
it has been decided to detain with a view to criminally
charge; a person detained on suspicion of committing an
offence; a person about whom a decision is taken on the
choice of a restrictive measure, excluding arrest, bail and
house arrest.” CPC Article 91.1 defines the accused as
“the individual whom the investigator, prosecutor or court
decides to charge as the accused.”

A person not deemed as a suspect or accused within
the meaning of the law is not considered to be charged
even if that person is questioned about a criminal offence.

A case in point is the Ruling “On interpretation of Article
449.2.3 of the Criminal Procedure Code of the Republic
of Azerbaijan” by the Constitutional Court of the Repub-
lic of Azerbaijan on 5 August 2009, which reads: “Under
CPC Article 90.1, a suspect is a person whom it has been
decided to arrest with a view to bring criminal charges; a
person detained on suspicion of committing an offence;
a person about whom a decision is taken on the choice

2 M.D. Ceferquliyev, Azerbaycan Respublikasinin cinayst prosesi.
Darslik. Baku, Qanun, 2008, p. 17.

8 X.R. Veliyev. Déviet ittihaminin miidafie edilmssinin miiasir
problemlsri. Baku, Harbi Nasriyyati, 2012, p. 23.

4 A.C. HobnukoBa. YrososHbiti npoyecc. Moscow, 1995, p. 42.
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of a restrictive measure, excluding arrest, bail and house
arrest. Under CPC Article 91.1, the accused is the indi-
vidual whom the investigator, prosecutor or court decides
to charge as the accused. Whereas, A. Madatov was not
recognised either as the suspect or the accused under
these provisions and a decision was taken to discontinue
criminal prosecution and terminate criminal proceedings
against him for the absence of essential elements of crime
under CC Articles 186.2.2 and 306.1 in his actions. How-
ever, such a decision can only be made about a suspect or
the accused. This fact alone can indicate that A. Madatov
falls, de facto, in one of the two above-stated legal posi-
tions. It should be noted that both a suspect and the ac-
cused have a right to complain about the actions (inaction)
of criminal procedure officials pursuant to CPC Articles
90.7.20,91.5.30 and 449.2.1.®

| believe that this ruling of the Constitutional Court in this
case was a fair decision which serves to strengthen the
protection of human and civil rights. However, it fell short
of guaranteeing basic procedural rights to all parties to
criminal proceedings. The ruling states that “other parties
to criminal proceedings, including witnesses, have a right
to complain about the actions (inaction) of criminal pro-
cedure officials if actions or decisions taken by the latter
interfere with the rights and lawful interests of the former,
or may harm rights and freedoms enshrined in the Consti-
tution of the Republic of Azerbaijan or impede access to a
fair trial.”® Thus, the Constitutional Court ruling establishes
the right of parties other than suspects and the accused
to complain about the actions (inaction) of criminal proce-
dure officials. In this context, a few questions about the
rights of parties other than suspects and the accused to
avail of legal defense and aid (CPC Article 19) and request
a court hearing (CPC Article 22) arises. Can these individ-
uals request a court hearing? Can they be provided with a
state-appointed legal counsel?

CPC Article 19.4.1 recognizes “the right of the suspect
or accused to have the assistance of the counsel for de-
fense from the moment of detention or arrest, as the sus-
pect before the first interrogation or as the accused as
soon as charges have been laid.” CPC Article 22 states:
“The judicial authorities shall secure the right of everyone
to a fair and open court hearing in connection with the
charges against them or the coercive procedural meas-
ures applied to them. The right to a court hearing may not
be refused for any reason.”

Therefore, the narrow definition of the criminal charge
deprives interrogated individuals that are not designated
as either a suspect or accused of these important pro-

5 Azerbaycan Respublikasi Cinayat-Prosessual Macallasinin
449.2.3-ci maddasinin serh edilmasina dair, 05 avqust 2009-cu
il (The Ruling “On interpretation of Article 449.2.3 of the Code
of Criminal Procedure of the Republic of Azerbaijan” of the
Constitutional Court of the Republic of Azerbaijan of 5 August
2009), http://constcourt.gov.az/decisions/169.

5 Ibid.

cedural rights. The Ruling “On interpretation of Article
449.2.3 of the Criminal Procedure Code of the Republic of
Azerbaijan” by the Constitutional Court of the Republic of
Azerbaijan on 5 August 2009 provided only a partial res-
pite as it recognised the right of these individuals to com-
plain of actions (inaction) of officials.

lll. Problem view: criminal charge under the
Convention

1. Definition of criminal offence under the
Convention

The right to a fair trial is thus expressed in Article 6.1
of the Convention: “In the determination of his civil rights
and obligations or of any criminal charge against him,
everyone is entitled to a fair and public hearing within a
reasonable time by an independent and impartial tribunal
established by law.”

To understand the scope and applicability of this stand-
ard to our topic, it is important to identify what is meant by
criminal offence and criminal charge in the ECtHR case
law as different from the Azerbaijani national legislation.
The Court’s judgment in Adolf v. Austria (1982) states that
the phrase ‘criminal charge’ “should be interpreted in the
context of the Convention, independently of the formalities
of national law.””

The European Human Rights Committee interprets a
criminal offence to “relate in principle to acts declared to
be punishable under domestic criminal law. The notion
may also extend to acts that are criminal in nature with
sanctions that, regardless of their qualification in domestic
law, must be regarded as penal because of their purpose,
character or severity.”

In Engel and others v. Netherlands (1976), the Court
advanced a definition of a criminal offence comprising the
following three elements: (1) categorization of an alleged
offence in the domestic law as criminal; (2) nature of the
offence; and (3) nature and degree of severity of the pos-
sible penalty:

‘It is first necessary to know whether the provision(s)
defining the offence charged belong, under the legal sys-
tem of the respondent State, to criminal law, disciplinary
law or both concurrently...

The very nature of the offence is a factor of greater im-
port. ...

However, supervision by the Court does not stop there.
Such supervision would generally prove to be illusory if it
did not also take into consideration the degree of severity
of the penalty that the person concerned risks incurring.
In a society subscribing to the rule of law, there belong to
the “criminal” sphere deprivations of liberty liable to be im-

7 Adolf v Austria, Judgment of 26 March 1982, Series A, No. 49,
§14.
8 Communication No. 1015/2001, Perterer v. Austria, § 9.2.
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posed as a punishment, except those that by their nature,
duration or manner of execution cannot be appreciably
detrimental.”™

1.1 Categorization of criminal charges in domestic
legislation

To cite once more from Engel and others v. Nether-
lands (1976):

“The Convention without any doubt allows the states, in
the performance of their function as guardians of the pub-
lic interest, to maintain or establish a distinction between
criminal law and disciplinary law, and to draw the dividing
line, but only subject to certain conditions. The Convention
leaves the States free to designate as a criminal offence
an act or omission not constituting the normal exercise of
one of the rights that it protects.

The converse choice, for its part, is subject to stricter
rules. If the Contracting States were able at their discretion
to classify an offence as disciplinary instead of criminal, or
to prosecute the author of a “mixed” offence on the disci-
plinary rather than on the criminal plane, the operation of
the fundamental clauses of Articles 6 and 7 (art. 6, art. 7)
would be subordinated to their sovereign will. A latitude
extending thus far might lead to results incompatible with
the purpose and object of the Convention.”™°

If an offence is classified as ‘criminal’ under domes-
tic law, Article 6.1 of the Convention is applicable on the
strength of the first Engel criterion. However, an offence
may be classified differently in the domestic legislation,
e.g., as ‘administrative’ rather than ‘criminal,’ in which
case applicability of Article 6.1 depends on the interpreta-
tion of the second and/or third Engel criteria.

1.2 Nature of the offence

1.2.1 Criminal vs. disciplinary offences

The second weightier criterion is the nature of the of-
fence,!* criminal, administrative or disciplinary. A charge is
“criminal” in nature if it concerns a norm which is basically
addressed to everyone rather than to a restricted group of
persons and if the sanction imposed pursues, in the first
place, a retributive goal.*? Universality of the norm is much
more important than severity of the offence. A relatively in-
significant action breaching a universal norm is still within
the ambit of Article 6 as the “criminal” nature of the offence
does not require a special degree of gravity.

On the other hand, a provision of disciplinary law only
addresses persons belonging to the disciplinary system.

% Engel and others v. Netherlands, Judgment of 8 June 1976,
Series A, No.22, § 82.

1 bid., § 81.

1 Weber v. Switzerland, Judgement of 22 May 1990, Series A, No.
177,§ 32.

12 Zhang J. and Liang X.(2010), The Scope of Application of Fair Trial
Rights in Criminal Matters: Comparing ICCPR with Chinese Law,
Arts and Social Sciences Journal, Volume 2010: ASSJ-5, p. 3.

However, there are also several prohibitions of criminal
law, which can only apply to certain persons such as mi-
nors or adults, parents and guardians, spouses, officers,
civil servants, etc. The distinguishing feature implied in this
criterion is not the number of addressees, but their quality
as members of a specific group, combined with the inter-
ests protected by the rule. In the Eggs case, the European
Commission of Human Rights took into consideration not
only that the violated rule was addressed to persons be-
longing to the army, but also that it governed the operation
of the armed forces and did not affect the general interests
of society normally protected by criminal law.*3

We may conclude from the Court’s judgment in Dem-
icoli v. Malta (1991) that where a law purports to prevent
actions of individuals belonging to a special group or class
of the population (e.g. paramedics, military personnel,
prisoners, etc.), it falls within the scope of disciplinary pro-
visions and is thus outside of the coverage of Article 6.14
If a legal norm is applied to members of a restricted group
(e.g. occupational), it certainly indicates that this norm be-
longs in a disciplinary rather than criminal law. If a norm
has a universal effect, it is very likely to fall within the ambit
of Article 6, whereas disciplinary sanctions are generally
designed to ensure that the members of particular groups
comply with the specific rules governing their conduct.®

1.2.2 Criminal vs. administrative offences

It is also important to set out the criteria that enable
the differentiation between criminal and administrative of-
fences because if the states would classify offences into
criminal and non-criminal categories without regard to the
ECtHR case law, it might create problems in effective ap-
plication of Article 6.

The purpose of sanction as a sub-criterion mainly
serves to distinguish criminal sanctions from purely ad-
ministrative sanctions. The ECtHR held that administra-
tive sanctions have the character of “compensation”, while
criminal sanctions have “deterrent” and “punitive” charac-
ter.”” Some authors even elevate the purpose of sanction
to the level of a separate criterion amongst the Engel cri-
teria of the criminal offence.™ If a sanction for the offence
does not entail the deprivation of liberty and has no sim-
ilarly punitive character, but amounts to a monetary fine,
the Court weighs up whether the fine serves a purpose of
compensating for the damages or of deterring from com-
mitting repeat offences of the same character. Only in the

13 bid.

14 Demicoli v. Malta, Judgement of 27August 1991, Series A, No.
210, § 32-33.

® Nula Moul, Katarina Harbi. &dalstli mehkems arasdirmasi
hiiququ. Insan hiiquqlari haqqinda Avropa Konvensiyasinin 6-ci
maddasinin tatbiqine dair malumat kitabgasi. Council of Europe,
p. 21.

6 Weber v. Switzerland, § 33.

7 Zhang J. and Liang X. Op. cit., p. 3.

8 Nula Moul, Katarina Harbi. Op. cit., p. 20.
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latter case the sanction may be deemed to fall within the
scope of criminal law.™®

Therefore, for the determination of the criminal offence

under the second criterion of the nature of the offence, the
following factors need to be taken into consideration:

1. whether the legal rule in question is addressed exclu-
sively to a specific group, or is of a generally binding
character (see, for example, Bendenoun v. France,
24 February 1994, Series A, no. 284, § 47);

2. whether the proceedings are instituted by a public
body with statutory powers of enforcement (see Ben-
ham v. United Kingdom, 10 June 1996, Reports of
Judgments and Decisions, 1996 lll, § 56);

3. whether the legal rule has a punitive or deterrent pur-
pose (see Oztiirk v. Germany, § 53; Bendenoun v.
France, cited above, § 47);

4. whether the imposition of any penalty is dependent
upon a finding of guilt (see Benham v. United King-
dom, cited above, § 56); and

5. how comparable procedures are classified in oth-
er Council of Europe Member states (see Oztiirk v.
Germany, cited above, § 53).

1.3 Nature and degree of severity of the possible
penalty

If the nature of the offence or the purpose of the sanc-
tion does not provide a clear indication of the criminal of-
fence, the third Engel criterion, ‘nature and degree of se-
verity of the possible penalty’ comes into play in order to
establish or disprove criminality of an offence.

As the Court ruled in Engel and others v. Netherlands:
“In a society subscribing to the rule of law, there belong
to the “criminal” sphere deprivations of liberty liable to be
imposed as a punishment, except those which by their na-
ture, duration or manner of execution cannot be appreci-
ably detrimental. The seriousness of what is at stake, the
traditions of the Contracting States and the importance at-
tached by the Convention to respect for the physical liberty
of the person all require that this should be so0.”%°

In Campbell and Fell v. United Kingdom (1984), the pro-
ceedings for serious disciplinary offences in prison (mutiny
and gross personal violence to an officer), in which the ac-
cused risked the loss of a substantial period of remission
of sentence, were held to be “criminal.” The Court did not
regard the nature of the offences as of itself bringing the
case within the criminal sphere, but considered that the
severity of the penalty did so. The Court ruled to apply the
Article 6 protection even though under English law, remis-
sion is a discretionary measure and regarded by the Eng-
lish courts as being technically a privilege rather than a
right: “What is more important is that the practice of grant-
ing remission ... creates in him [a prisoner] a legitimate

® Ibid, p. 23.
20 Engel and others v. Netherlands, § 82.

expectation that he will recover his liberty before the end of
his term of imprisonment. Forfeiture of remission thus has
the effect of causing the detention to continue beyond the
period corresponding to that expectation.”?

Some examples of cases where severity of the penalty
amounted to recognition of criminality of the offence are
found in the following ECtHR judgments:

1. Committal to a disciplinary unit involving deprivation
of liberty for three to four months in military discipli-
nary proceedings (Engel)

2. Loss of a substantive period of remission of sen-
tence for prison mutiny (Campbell and Fell).

3. At least seven “additional days” of custody in the
context of prison disciplinary proceedings (Ezeh and
Connors).

4. Sentence of up to one month’s imprisonment (Kypri-
anou).??

A threat of imprisonment may also trigger applicability
of Article 6. The fact that one of the applicants in Engel
was given a penalty not involving deprivation of liberty did
not change the opinion of the Court as it did not detract
from the importance of the key finding in the case.?

Conversely, the Court did not find ‘criminal’ character in
the following measures:

1. Light arrest (not involving deprivation of liberty) or a
two-day period of strict arrest in military disciplinary
proceedings (Engel).

2. Compulsory transfer of a military officer to the re-
serve list in military disciplinary proceedings (Sarai-
va de Carvalho v. Portugal).

3. Dismissal of state officials under national security
legislation on the grounds of alleged lack of loyalty to
the state (Sidabras and DZiautas v. Lithuania).

4. Fine imposed on a pharmacist for unethical behavior
involving irregular pricing of drugs (M. v. Germany).?

2. Definition of criminal charge under the
Convention

The Phrases ‘criminal charge’ and to be ‘charged with
a criminal offence’ that occur in the text of Article 6 of the
Convention have the same meaning. As early as in Neu-
meister v. Austria (1968), the Court has already held that
the word ‘charge’ must be understood “within the meaning
of the Convention.”?® Under the Convention, the notion of
‘charge’ is independent and may be applicable regardless
of definitions and conceptions of ‘charge’ in national laws.
In Deweer v. Belgium (7980), the Court established the
preference for substantive rather than formal conception

21 Nula Moul, Katarina Harbi. Op. cit., p. 24.

2 Vitkauskas D.and Dikov G. (2012), Protecting the right to a fair
trial under the European Convention on Human Rights, Council of
Europe human rights handbooks, Council of Europe, Strasbourg,
p. 19.

2 Nula Moul, Katarina Harbi. Op. cit., p. 24.

2 Vitkauskas D. and Dikov G. Op. cit., p. 20.

% Engel and others v. Netherlands, § 81.
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of the charge and noted that it is “compelled to look behind
the appearances and investigate the realities of the proce-
dure in question.” The Court also defined ‘criminal charge’
as “the official notification given to an individual by the
competent authority of an allegation that he has commit-
ted a criminal offence.”® However, in Foti v. Italy (1983),
the Court held that charge is not always conditional on the
issuance of an official notification but “it may in some in-
stances take the form of other measures which carry the
implication of such an allegation and which likewise sub-
stantially affect the situation of the suspect.“”” Examples
of such measures are the search of a person’s home and/
or the seizure of certain goods, the request that a person’s
immunity be lifted and the confirmation by the judge of the
sealing of a building.2®

Other examples of when a person may be considered

to be under the criminal charge are given below:

(a) an individual is interrogated as a suspect;

(b) an arrest warrant is issued;

(c) an individual is given an official notification of crimi-
nal proceedings having been instituted against him;

(d) a competent authority investigating customs offenc-
es summons an individual and freezes his bank ac-
count;

(e) an individual requests legal counsel as the prose-
cutor’s office initiates a criminal case against him/
her based on an incriminating file received from the
police.?®

IV. Problem resolution

The discussion in the first part of this paper makes it
clear that the CPC defines the criminal charge too narrow-
ly inasmuch as it, contrary to the approach taken by EC-
tHR, stands by a formal rather than substantive view on
the issue and thus denies procedural rights guaranteed in
the CPC to those who fall outside this narrow scope. True,
a special decree of the President of the Republic of Azer-
baijan recommends to the Supreme Court of the Republic
of Azerbaijan and other high-instance courts to study and
apply ECtHR case law. Nevertheless, the landmark ruling
of the Supreme Court of the Republic of Azerbaijan of 30
March 2006 (“On application of provisions of the Europe-
an Convention for the Protection of Human Rights and
Fundamental Freedoms and the case law of the European
Court of Human Rights in administration of the court of jus-
tice”) fails to redefine the concept of ‘criminal charge’ and
skips the matter altogether.

| think that the legislative solution could be the best
way to deal with the problem. However, the notion of the
criminal charge developed in the ECtHR case law may not

26 Nula Moul, Katarina Harbi. Op. cit., p. 24.

7 Foti v. Italy (1983), 5" European Human Rights Report, 313, § 52.
% Zhang J. and Liang X. Op. cit., p. 5.

2% Nula Moul, Katarina Harbi. Op. cit., p. 25.
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be optimal for the legislative redefinition of the concept.
Therefore, | propose the following alternative formulation
of the criminal charge in the CPC:

“The charge is an allegation, by a competent public au-
thority, of the commission of a criminal offence by an indi-
vidual in the form of:

- a coercive criminal-procedural action applied to an

individual;

- aninvestigative action purported to implicate an indi-
vidual in a committed or planned criminal offence;

- operative-search actions purported to implicate an
individual in a committed or planned criminal of-
fence; or

- official notification of an individual of other circum-
stances that may substantially affect his/her consid-
eration as a suspect in a criminal offence;

in the manner prescribed in the criminal procedure and
operative-search legislation.”

The proposed definition encompasses the substantial
meaning of the criminal charge. Reference to coercive
criminal-procedural actions includes all measures under
the CPC Section 4 ‘Coercive Procedural Measures’, i.e.,
detention; arrest; house arrest; bail; restraining order; per-
sonal surety; surety offered by an organisation; police su-
pervision; supervision; military observation; and removal
from office or position.

I think that a person who is subjected to the following in-
vestigative measures can also be considered to be under
the charge, provided that these measures are aimed at de-
termining his/her participation or collusion in a criminal of-
fence: interrogation and confrontation; examination; body
search; identification of persons and objects; search and
seizure; sequestration; confiscation of postal, telegraphic
and other dispatches; interception of conversations held
over telephone and other devices and of information for-
warded with communication media and other technical
means; expert opinions; taking of samples for examina-
tion; and on-site testimony verification.

A person subjected to operative-search actions purport-
ed to implicate him/her in a committed or planned criminal
offence should also be considered to be under the charge.
The wording ‘implicate in a committed or planned criminal
offence’ is included for clarification because not all opera-
tive-search actions are related to determination of criminal
behavior. For example, a person applying for employment
in special security services may be subject to surveillance
without any consideration of him/her committing a criminal
offence but solely for gathering intelligence. Alternatively,
a person may be questioned in relation to a crime on his/
her own accord but this does not signify that this measure
is taken to implicate him/her with crime.

Article 10.1 of the Law of the Republic of Azerbaijan on
Operative-search Activities of 28 October 1999 provides
the following list of operative-search actions: questioning,
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intelligence gathering; interception of telephone commu-
nications; censoring of postal, telegraphic and other com-
munications; interception of information forwarded with
communication media and other technical means; cen-
soring of prisoners’ correspondence; vehicle examination;
entering and examining buildings (including residences),
other indoor structures, facilities and sites; observation of
buildings (including residences), other indoor structures,
facilities, sites, vehicles and other objects; personal sur-
veillance; personal identification; evidentiary purchase;
object and document examination; taking samples for
comparative examination; evidentiary dispatch; penetra-
tion of criminal groups and entering crime scenes; estab-
lishment of a legal entity; and corroborative experiments,
including crime re-enactments.

Official notification of an individual of other circum-
stances that may substantially affect his/her consideration
as a suspect in a criminal offence is issued by a competent
authority. From the moment the notification is delivered to
an individual he/she should be deemed officially under the
charge and can avail of the rights guaranteed in the Con-
vention and the CPC.

Therefore, an allegation of commission of a criminal
offence is cumulative of all actions undertaken with re-
spect to suspects and the accused. They are aimed at
proving the fact of a crime, implicate him/her therein and
establish guilt. Although from a procedural point, it is sec-
ondary to the abovementioned primary elements of the
charge, it exhausts the current legal definition of the crim-
inal charge.

Consequently, | maintain that the CPC definition of the
criminal charge is incomprehensive as it denies the CPC
Articles 19 and 22 rights to a significant group of individ-
uals. Therefore, | propose a new definition of the criminal
charge that is more substantive and compliant with human
rights standards.
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Reasoning of a Judicial Act under
the Light of Fair Trial

l. Introduction

The reasoning of a judicial act, as one of the compo-
nents of fair trial, is an important precondition to have a
well-grounded and argued judicial act. In the opposite
case, when a court makes a judicial case without reason-
ing and analysis, which will be illegal, it will not only violate
the rights and legitimate interests of the trial participants
and parties, but will also undermine the quintessence of
the justice.

In this article, we will tackle the issues of applicability
of the reasoning of a judicial act in the legal system of the
Republic of Armenia; whether non-reasoning of a judicial
act will lead to the violation of the right to a fair trial; what
are the advantages of a reasoned and unreasoned judi-
cial act;and what kind of legal approaches can be found
in the judicial acts of the European Court of Human Rights
or what kind of legal regulations are there in the national
(domestic) legislation of other countries.

This work consists of introduction, three main chapters
(the first chapter is about the applicability of the principles
of a judicial act in the Armenian legal system; the second
chapter is about the applicability of the principles of a judi-
cial act in the legal systems of foreign countries and case
laws of the European Court on Human Rights; the third
chapter is about the advantages and disadvantages of the
reasoned and unreasoned judicial act) and conclusion.

Il.  Legal regulations concerning the
reasoning of the judicial act in the legal
system of the RA

The right to a fair trial is one of the fundamental human
rights, which is stipulated and guaranteed not only by the
Constitution of the Republic of Armenia (hereinafter re-
ferred to as RA), but also by the European Convention for
the Protection of Human Rights and Fundamental Free-
doms (hereinafter referred to as European Convention or
ECHR).

Despite the importance of the aforementioned right,
there is no unified approach to its name, definition, struc-
ture and elements. In the case of Golder,? the ECHR iden-
tified that “Article 6 of the European Convention stipulates
individual rights, which, however, stem from the same fun-

" Ph.D., student in Yerevan State University;Deputy Director of the
School of Advocates of the Republic of Armenia.

2 ECHR, case of Golder v. The United Kingdom, (application no.
4451/70, judgment, 21 February 1975,

damental idea and are in conjunction a single right, which
is not defined by a clear term (point 28).”

At the initial stage of the activities of the European Court
of Human Rights, this right would be called “right to a good
administration of justice.”However, nowadays the term
“right to a fair trial” is more in use. The Constitutional Court
of RA names the right expressed by this article as “right to
a fair trial,” “right to judicial protection,” etc.?

The right to a fair trial, as a complex right, in its turn rep-
resents certain underlying principles. In particular those
are:

Right to a fair and public trial

Right to a trial by an independent and impartial court
Right to a trial by a court established by the law
Principle of access to the court

Principle of equality of parties

Right to effective participation in the trial

Principle of reasonable time periods for trial

Right to a public judgment

9. Right to have a reasoned decision (judicial act)

10. Principle of presumption of innocence

It is true that in the Constitution of RA, the right to a fair
trial or the right to a reasoned judicial act is not directly
stipulated. However, it stems from the analysis of a range
of legal norms that the Constitution of RA deals indirectly
with the right to a fair trial and having a reasoned judicial
act. In particular, part 1 of Article 19 of the Constitution®,
under which everyone shall have a right to restore his/
her violated rights, and to be aware of the grounds of the
charge against him/her in a fair public hearing under the
equal protection of the law and fulfilling all the demands
of justice by an independent and impartial court within a
reasonable time.

The right to have a reasoned decision is an important
component of the right to a fair trial. Though it is not di-
rectly stipulated by Article 19 of Constitution of RA, the
Constitutional Court of RA has expressed its legal attitude
towards this issue.

In particular, in its decision® dated April 9, 2007, the
Constitutional Court mentioned, “...about the decision to
return the cassation appeal, despite the necessary objec-
tive to be achieved, without the normative requirement of
reasoning behind such a decision, the conditions of fair
balance, certainty, legal equality and rule of law cannot
be met. Under the Constitutional Court, the normative re-
quirement about the reasoning of the decision of the Cas-
sation Court is an important guarantee to ensure access to
justice, as well as the efficiency of judicial protection of the
constitutional rights of the people.”

© N ok wNd =

3 Harutyunyan G. and Vagharshyan A. (2010), Interpretations of the
Constitution of the Republic of Armenia, Yerevan, p. 222.

4 Constitution of the Republic of Armenia (with amendments):
adopted by RA Referendum dated July 5, 1995 and by RA Ref-
erendum dated November 27, 2005.

5 RA CC Decision (SDO-690), http://www.concourt.am/armenian/
decisions/common/2007/index.htm.
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In its decision dated October 8, 2008°, the Constitution-
al Court mentioned that the reasoning of a judicial act is
necessary to make the protection of the rights of the peo-
ple predictable.In its decision dated July 21, 20097, the
Court stipulated that the requirement to reason a judicial
act is a guarantee to ensure the right to access to justice.

Thus, we can state that the Constitutional Court con-
siders the reasoning of a judicial act as a necessary and
mandatory condition to ensure the right to a fair trial as an
integral component of human rights.

The existing Constitution of RA stipulates the principle
of reasoning a judicial act, in particular:

1. Under part 2 of Article 21 of RA’s Judicial Code,® the
additional decision of a court shall be reasoned. Under
part 4 of Article 50 of the same code, the decision of the
Cassation Court to return the cassation appeal shall be
reasoned.

2. Under clause 3 of Article 130 of RA’s Civil Procedure
Code®, a court decision shall be lawful and justified.
A court shall justify the decision only by the evidence
studied at the sitting of a court. Under clause 1 of Arti-
cle 132 of the same code, a court decision shall consist
of introductory, descriptive, reasoning and conclusive
parts. In the reasoning part of a decision, a court shall
mention the circumstances and evidences on which it
rests its conclusions or arguments in rejecting the ev-
idence. It should also mention the laws, international
treaties and other legal acts that guided the court in its
judgment.

3. A similar legal regulation also exists in the RA’s Admin-
istrative Procedure Code'°.

4. Under Article 358 of RA’s Criminal Procedure Code'!:
1) A court judgment shall be lawful and justified.

2) A court judgment is lawful, if it has been ruled in ob-

servation of the requirements of the Constitution of
RA, the Criminal Procedure Code and other laws,
the norms of which are applied in settling a case.

3) A court judgment is justified, if its conclusions are
based only on the evidence examined during the
trial, the evidence is sufficient to assess the accu-
sation, and the circumstances recognized as con-
firmed by the court are consistent with the evidence
examined in the court.

4) A court judgment shall be reasoned. All the conclu-
sions and decisions penned in a judgment by a court
shall be reasoned.

8 RA CC Decision (SDO-765), http://www.concourt.am/armenian/
decisions/common/2008/index.htm,

7 RA CC Decision (SDO-817), http://www.concourt.am/armenian/
decisions/common/2009/index.htm,

8 Adopted by RA National Assembly on February 21, 2007; entered
into force on May 18, 2007.

9 Adopted by RA National Assembly on June 17, 1998; entered into
force on January 1, 1999.

10 Adopted by RA National Assembly on November 28, 2007; en-
tered into force on January 1, 2008.

11 Adopted by RA National Assembly on July 1, 1998; entered into
force on January 12, 1999.

5. Under Article 64 of RA’s Law on Constitutional Court?,
depending on the nature of the case, a decision or a
resolution of the Constitutional Court shall include the
following information:

1) the title of the decision or resolution, the year, the
date and the place of its adoption

2) the necessary data about the parties and the partici-
pants of the trial

3) the issue under review, the reason and the ground

4) article of the Constitution in accordance with which
the Court is empowered to consider the case

5) the essence of the appeal in brief

6) documentary and other evidence which have been
investigated by the Court

7) those articles of the Constitution and the Law on Con-
stitutional Court, in accordance with which the deci-
sion or the resolution has been passed by the Court

8) arguments verifying the decision or the resolution
adopted by the Court, including the arguments refut-
ing or confirming the submissions of the parties

9) the statement of the decision or the resolution with
the invalidity of the relevant acts and provisions
as well as the interrelated provisions in cases pre-
scribed by Law indicated

9.1) in the cases prescribed in Chapter 10 of the Law on
Constitutional Court, a notification on administrative
and judicial acts is a subject of review in accordance
with the procedure prescribed by the Law*®

9.2) In case of adoption of a decision prescribed by
clause 1.1, Part 8, Article 68 of this Law in the con-
clusive part of the decision a summary of the con-
stitutional legal content of the challenged act or its
challenged provision

10) the statement confirming that a decision or a reso-
lution is final

11) the statement confirming that a decision shall take
effect immediately after its publication or the time-
frame of nullifying any act or a part of it found uncon-
stitutional by the Constitutional Court

The reasoning of a judicial act is a guarantee in ex-

ercising the right to appeal against a judicial act when a

person appeals against a judicial act ruled by a court of

first instance or the Appeal Court on the grounds of a ju-
dicial mistake or a new circumstance. Therefore, under
the existing RA legislation, the legal regulation about the
reasoning of a judicial act is considered well directed and
appropriate.

The drafts of new procedure codes (criminal, civil, ad-
ministrative) that have been introduced (public discus-

2 Adopted by RA National Assembly on June 1, 2006; entered into
force on July 1, 2006.

13 Concerns the features of the trial and case settlement in RA Con-
stitutional Court.

14 Concerns the recognition of the challenged act or its challenged
provision as consistent with RA Constitution with the constitutional
content identified by the decision of RA Constitutional Court.
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sions phase) since 2012 have also adopted the approach
of reasoning of a judicial act. Some of their salient aspects
are stated below.

Under Article 172 of the draft Civil Procedure Code

of RA:

- The judgment of the first instance court shall be law-
ful, justified and reasoned.

- The judgment of the first instance court is reasoned,
if it reflects the process of application of the law, ev-
idence assessment and court’s observations con-
cerning the facts approval process and conclusions
thereof.

Under part 4 of Article 174 of the same code, the

reasoning part of a judgment shall contain:

1) an analysis about the law to be applied, and reference
to the norms of international treaties, laws and other
legal acts, judgments of the European Court of Hu-
man Rights, RA’s Constitutional Court, RA’s Cassation
Court, which the first instance court considers applica-
ble;

2) facts significant for the case settlement based on the
analysis of legal norms;

3) facts not in need of proof, mentioning the part of Arti-
cle 52 of RA’s Civil Procedure Code (facts not requiring
proof) and grounds that the person participating in the
case is released from the obligation to proof the given
fact;

4) facts to be proven:

a) each fact subject to evidence;

b) persons who shall bear the responsibility of proving
each fact to be proven on the basis of relevant legal
norms;

¢) the conclusion of the first instance court about the
proof of given facts, after the assessment of each
piece of evidence provided by people participating
in the case,— under Articles 48 (proof relevance), 49
(proof admissibility) and 56 (proof assessment) of
Civil Procedure Code of RA;

5) in case the evidence provided by a person participating
in a case is considered inadmissible, irrelevant or hav-
ing no evidential force;

a. refer to the legal norms, based on which the evi-
dence has been recognized inadmissible, irrelevant
or having no evidential force

b. the facts, based on which the court came to such a
conclusion

6) conclusion about the requirements and recommenda-
tions of the persons participating in the case being jus-
tified;

7) reasoning of the first instance court about distributing
the litigation costs between the persons participating in
acase;

Under part 3 of Article 373 of the draft Criminal
Procedure Code of RA, a court judgment is justified, if:
1) its conclusions are based only on the evidence exam-

ined during the evidence examination phase;

2) the evidence is sufficient to assess the accusation;

3) the circumstances recognized as proven by the court
are consistent with the evidence examined in the court;

4) all the conclusions and decisions penned in the judg-
ment are reasoned.

Under Article 387 of the same Code the reasoning

part of a judgment shall indicate:

1) the applied law, including international treaties;

2) legal analysis of the court;

3) court conclusions and legal justifications;

4) norms of the law, which guided the court in decision
making.

From the abovementioned one can state that the new
procedure codes are guided by the principles of reason-
ing of judicial acts and, in contrast to the existing judicial
codes, interpret and clarify the reasoning and justification
of a judicial act in detail, and specify the criteria. In oth-
er words, they identify the content of the term “reasoning”
and its elements according to the procedural meaning.

Ill.  The reasoning of a judicial act according
to the case law (judicial practice) of the
European Court of Human Rights and
foreign experience study

Under clause 1 of Article 6 of the European Convention,
in the determination of civil rights and obligations or of any
criminal charges, one is entitled to a fair and public hearing
within a reasonable time by an independent and impartial
tribunal established by law.

We can state that the principle of fair trial is directly stip-
ulated in the European Convention and the concept of a
reasoned judicial act is stipulated (analyzed) in the case
law of the European Court of Human Rights, i.e. in the
court practice.

In particular, in the case of Hadjianastassiou v. Greece™
the ECtHR mentioned, “The courts shall clearly mention
the arguments, which are the basis of their decisions.”

At the same time the ECtHR underlines that the require-
ments of a decisions’ reasoning shall not be understood in
absolute sense.

In the case of Van de Hurk v. The Netherland, the EC-
tHR mentioned that the courts are not bound to present
detailed answers to all the questions, except when the ar-
gument is significant for the case’s outcome’®. The scope
of that obligation can be changed depending on the deci-
sion’s nature.

5 ECHR, case of Hadjianastassiou v. Greece (application no. 12945/
87), judgment, 16 December 1992.

6 ECHR, case of Van de Hurk v. The Netherland (application no.
16034/90), judgment, 19 April 1994,
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Regarding the issue of exceptions to the requirements
set in Article 6 of the European Convention, a court’s rea-
soning of its decisions can only be determined based on
the circumstances of a specific case'”.

For example, in the cases of Hiro Balani v. Spain, and
Ruiz Torija v Spain, the applicant submitted an argument
that asked for a specific and clear answer. However, the
domestic court did not have a justified attitude to this ar-
gument, which the ECtHR considered to be a violation of
Article 6.

The ECtHR has also demonstrated the significance and
necessity of the reasoning of a judicial act in the following
cases: In the case of Klemeco Nord AB v. Sweden'®, the
Court mentioned that the function of the reasoned (justi-
fied) judicial act is to offer the benefit of an effective appeal
opportunity to the parties, and stated that the parties had
expressed their positions about the case and thus exer-
cised their right to be heard.

In the case of Georgiy Nikolayevich Mikhayilov v. Rus-
sia'®, the Court mentioned that not making a reasoned
decision deprives a person from effective exercise of the
right to appeal against a judicial act. Thus, from the analy-
sis of the legal position of the Court it becomes clear that a
judicial act must be justified and reasoned as there can be
a situation when a person wants to appeal against that act.

In the case Kuznetsov and others v. Russia®, the Court
mentioned that in discharging its functions properly, a
court must present justifications about them. The further
function of the reasoned decision is to state that the par-
ties have been heard. Moreover, it supports the parties to
effectively benefit from the right to appeal.

Only in the presence of a reasoned decision there will
be public oversight of the administration of justice?*.

From the abovementioned, one can state that the Eu-
ropean Court of Human Rights has adopted the principles
of reasoning of a judicial act, which stem from the right
to a fair trial. At the same time the ECtHR specifies the
elements, the lack of which shall render a judicial act as
unreasoned or incomplete and constitutes a violation of
Article 6 of the European Convention in a given case.

Concerning the foreign experience study, approximate-
ly all the countries of the world, especially in case of demo-
cratic societies, the principles of reasoning of a judicial act
are functional, i.e. irrespective of the fact whether the giv-
en act will be appealed against or not, in all the cases the
courts must reason and justify the judicial acts they make.

7 ECHR, case of Ruiz Torija v. Spain (application no. 18390/91),
judgment, 09 December 1994, case of Hiro Balani v. Spain (appli-
cation no. 18064/91), judgment, 09 December 1994.

8 ECHR, case of Suominen v. Finland (no. 37801/97), 1 July
2003,

% ECHR, case of Georgiy Nikolayevich Mikhaylov v. Russia (appli-
cation no. 4543/04), judgment, 1 April 2010,

20 ECHR, case of Kuznetsov and others v. Russia (application no.
184/02), judgment, 11 January 2007,

2t ECHR, case of Hirvisaari v. Finland, no. 49684/99, 27 September
2001.

For example, under part 3 of Article 93 of 1975 Greek
Constitution, the judgments of all courts shall be clearly
and completely reasoned and publicly published.

Under Clause 3 of Article 120 of the Spanish Consti-
tution, the judgments shall contain a provision about the
grounds, which guided the court and publicly published.

The existing legal regulation of the reasoning of a judi-
cial act in the Republic of Belarus is quite interesting.

In particular, under Article 302 of the Civil Procedure
Code of Belorus, a judicial act shall be reasoned (justified)
as envisaged by Article 305 of the Civil Procedure Code
of Belorus?.

Under Article 305:

1) at the request of a legally interested party in the out-
come of the case of persons. Such a claim could be
filed before the court shall adjourn to the deliberation
room to make a judgment and within ten days after its
promulgation;

2) in connection with the appeal or challenge the decision
on appeal;

3) in cases where this Code established that the decision
is not subject to appeal or cassation; and

4) in the cases expressly provided for in this Code.

The reasoning part of a decision shall contain answers
to the questions provided in clauses 1 — 5 of Article 300
of this Code. In case that it is not made in the deliberation
room, it should be set out in a separate document and in-
dicate the decision in respect of which it is made.

From the analysis of Article 305 it becomes clear that in
Belorussia there is a presumption of a judicial act not be-
ing reasoned. In particular, Article 305 gives an exhaustive
list of the grounds, with the presence of anyone of which a
court will have to provide reasons for a judicial act.

According to my research, Belorus is the only state
where there is the phenomenon of a judicial act being both
reasoned and unreasoned.

Nevertheless, even in case of the principle of a judicial
act not being reasoned, | think the law shall stipulate clear
and strict criteria. Otherwise, lawful, legitimate, justified,
reasoned and concrete judicial acts will be replaced by
intangible, illegal and arbitrary judicial act, which will lead
to the violation and undermining of human rights and le-
gitimate interests, distortion of the quintessence of justice
and ignorance of the democratic institutions.

IV. Reasoned or unreasoned judicial act

Under the existing RA’s procedural legislation, all judi-
cial acts of the courts, including the first instance, appeal,
Cassation and Constitutional courts (verdict only in crimi-
nal cases; judgment only in civil and administrative cases;

2 Article 305: Requirement to present the reasoning of (justification)
decision’s motivation part (justification):
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and decision in criminal, civil, administrative and constitu-
tional cases) shall be reasoned (argued and justified).

Through the reasoning of a judicial act one shall under-
stand the legal position and justification of the legal view-
point of the body administering justice, i.e. of the court that
makes a judicial act.

The requirement to justify a judicial act is important as
decisions made by courts are not always legally explicit.
Sometimes the decisions can be obscure not only for the
citizens, but also for the legal experts such as lawyers. For
that reason a court (decision making body) shall clearly
reason its judicial acts and must answer all the questions
in the reasoning part, which the trial participants shall have
access to.

The conclusive part of a judicial act is not always un-
derstandable or acceptable for trial participants. In many
cases, trial participants are satisfied with a court decision
and have no questions connected with the reasoning of a
judicial act. In such cases, the mandatory requirement of
the reasoning shall lead to unnecessary work load.

In support of the claim made above, | present some
statistics with reference to both the appealed and not ap-
pealed judicial acts made by courts.

The review of the judicial practice demonstrates that
during 2010 the courts of first instance made 59301 ju-
dicial acts (10744 in administrative cases, 4394 in crimi-
nal cases, and 44163 in civil cases), 7113 of which were
appealed against (1243 in administrative cases, 2050 in
criminal cases, and 3820 in civil cases).

The appealed judicial acts comprise 12% of the overall
judicial acts, whereas in administrative cases 12% of the
judicial acts were appealed. In criminal cases 47% of the
cases were appealed and in civil cases the number stands
at 9%.

Based on these statistics, it is rational to ask the ques-
tion whether, from the viewpoint of judicial efficiency, the
requirement of the mandatory reasoning of a judicial act is
always justified. In case of a negative answer to this ques-
tion, one can envisage a new approach to the reasoning
of judicial acts. In this approach a judicial act may not be
reasoned, if the trial participants do not object. In fact, a
person can refuse the right to a reasoned judicial act. In
this case, a court shall attach only the introductory, de-
scriptive and conclusive parts, without the reasoning part,
to a case.

In my opinion the advantages of the unreasoned judicial
act are:

1. Easing the workload of the courts of first instance
2. Increasing the possibility of quality decision-making
3. Shorter periods for making judicial acts

| disagree with the idea of the unreasoned judicial act.
However, even in case of such a legal regulation it shall
be subject to a very strict regulation, which | imagine as
follows:

After a court publishes the conclusive part of a judicial
act, the parties of a trial will be entitled within a specific
period of time, as established by law, to refer to the court
to get the judicial act without the reasoning part. During
that period, if the court receives the consent of all the trial
parties to have the judicial act without the reasoning part,
the reasoning part shall not be included in the judicial act.

In the case of introducing the practice of the unreasoned
judicial act, there will be different deadlines for judicial acts
to enter into legal force. The unreasoned judicial acts shall
enter into legal force from the moment trial parties forfeit
their right to get a reasoned judicial act and in case of rea-
soned judicial acts, the existing version of the legislation
will be applied.

The judgment, which has been made as a result of the
expedited trial, cannot be appealed against on the grounds
that a court’s conclusions about the factual circumstances
of the case penned in the judicial act are not consistent with
the evidence examined in the appeal court. This norm shall
prohibit challenging the factual circumstances of a case
during the appeal trial, i.e. there can be no trial on merits;
the conclusions of a court about the factual circumstances
shall be considered final and not subject to appeal.

According to the existing rule, a judicial act made as
a result of a trial shall be reasoned. However, there can
be an exception, which will enable a court to publish and
attach only the introductory, descriptive (with facts) and
conclusive parts of a judicial act to a case on the condition
that it will not violate or unduly limit the right to a fair trial
of a person.

The requirement that a judicial act shall be reasoned
is envisaged primarily for the trial parties. It is an integral
part of the right to a fair trial. Taking into account this fact,
when trial parties agree to receive a judicial act with the
introductory, descriptive and conclusive parts alone, there
is no need to publish and attach the reasoning part of a
judicial act to a case, which will unduly overload the court
work, as court overload will in its turn impact the efficiency
of justice, affect processing of a case within reasonable
time, and proper implementation of its solution.

Thus, in order for the court not to make an intangible,
illegal and arbitrary judicial act, certain elements and man-
datory conditions need to be established. The expression
of the parties’ willingness not to appeal against the judicial
act shall be:

1. specific;

2. expressed in writing;

3. within the period established by the law; and

4. trial parties shall be properly explained about the legal
consequences of the exercise of their right to receive an
unreasoned judicial act

In this context it is important to mention that under the
European Convention, forfeiting the right to go to the court
is permissible for the European Court of Human Rights.
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In particular under Article 44 of the European Conven-
tion:

1. The judgment of the Grand Chamber shall be final.

2. The judgment of a Chamber shall become final:

a. when the parties declare that they will not request

that the case be referred to the Grand Chamber; or

b. three months after the date of the judgment, if refer-

ence of the case to the Grand Chamber has not been
requested; or

c. when the panel of the Grand Chamber rejects the re-

quest to refer under Article 43.

A judgment of the Grand Chamber shall be final, inter
alia, when the parties declare that they will not request that
the case be referred to the Grand Chamber.

This is to say that in any case the parties themselves
determine (result of discretion) whether they wish to ap-
peal or not against a judicial act. In this situation as well,
the parties shall determine themselves whether they wish
to receive a reasoned judicial act or not.

I believe thatin case of accepting this innovation itis nec-
essary to differentiate the mechanisms of an unreasoned
judicial act for criminal, civil and administrative cases one
by one, taking into account their peculiarities (for example:
in criminal cases the patrticipation of the defender shall be a
mandatory condition. They shall also take into account the
right to appeal against the criminal cases, as envisaged by
Article 2 of Protocol 7 of the European Convention).

It is important to take into account the right to appeal
against criminal cases as envisaged by Article 2 of Proto-
col 7 of the European Convention, under which:

1. Everyone convicted of a criminal offence by a tribunal
shall have the right to have his/her conviction or sen-
tence reviewed by a higher tribunal. The exercise of this
right, including the grounds on which it may be exer-
cised, shall be governed by law.

2. This right may be subject to exceptions in regard to of-
fences of a minor character, as prescribed by law, or in
cases in which the person concerned was tried in the
first instance by the highest tribunal or was convicted
following an appeal against acquittal.

In case of introducing this institution, the enforcement of
judicial acts will take place within shorter periods of time,
as it will be possible to amend the general rule envisaged
by the Procedure Code, under which judicial acts shall en-
ter into legal force, within one month upon their promulga-
tion (after which they shall be enforced).

In particular, under Article 140 of RA’s Civil Procedure
Code:

1. The judicial acts of the general jurisdiction courts solv-
ing cases on merits shall enter into legal force within
one month upon their promulgation, except for the cas-
es envisaged by the clauses 2 and 3 of this article.

2. If the value of the subject of the demand on confiscate
the amount or the claim evaluated by monetary terms

does not exceed 50 times of the minimal salary, then
the judgment of the general jurisdiction court solving
the case on merits shall enter into force from the mo-
ment of promulgation.

3. Judicial act of a general jurisdiction court in a case not
being solved on merits (intermediate) shall enter into
legal force from the moment of its making, unless other-
wise envisaged by this code.

4. In special cases, judicial acts of general jurisdiction
courts solving cases on merits can be declared by the
court as entered into legal force, if not doing so will in-
evitably create grave circumstances for the party. Such
acts can be appealed against in the order and terms es-
tablished by this code for the acts that have not entered
into legal force.

Under Article 115 of RA’s Administrative Procedure
Code:

1. Judicial acts of the Administrative Court in cases being
solved on merits shall enter into legal force after one
month upon their promulgation, unless there is another
deadline for entering into legal force envisaged by this
code.

2. Intermediate acts of the Administrative Court shall enter
into legal force from the moment of their making, unless
otherwise stipulated by this code.

Respective amendments shall be made to the Proce-
dure Codes, which must stipulate shorter periods for un-
reasoned judicial acts to enter into legal force after taking
into account the fact that those are not to be appealed
against.

The proposed innovation, the requirement of the rea-
soning of a judicial act only in case of appeal, to a cer-
tain extent (court conclusions on factual circumstances
are not subject to appeal) also exists and applied in RA’s
court practice in the case of simplified (expedited) pro-
ceedings.

Thus, Chapter 45.1 of RA’s Criminal Procedure Code
envisages the order of expedited trial. Application of the
expedited trial takes place with the consent of the defend-
ant or accused. The provisions of this chapter stipulate the
grounds for the expedited trial, order to hold trial and mak-
ing a judgment, as well as to appeal against the judgment.

Under Article 375.4 of RA’s Criminal Procedure Code,
a judgment which has been made as a result of expedited
trial cannot be appealed against on the following ground:
the court conclusions penned in the judicial act about the
factual circumstances of a case are not consistent with the
evidence examined in the Appeal Court. This norm prohib-
its the parties from challenging the factual circumstances
of a case in a court during an appeal; i.e. there cannot be
a new examination of a case on merits. The court conclu-
sions about the factual circumstances are considered final
and not subject to appeal.
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An introduction to this procedure:

1. One needs to exercise utmost caution not to limit one of
the fundamental human rights — the right to a fair trial —
which under the Constitution of RA shall not be limited
under any circumstances.

2. To avoid legal conflict with Article 19 of the Constitution
of RA and clause 1 of Article 6 of the European Conven-
tion, the following opinion shall be adopted: A judicial
act, which is based on the aforementioned objectives,
does not ask for reasoning, and cannot be considered
as a judicial act in its genuine meaning. It can be con-
sidered as a document communicating an official form
to the parties’ reconciliation (if the parties agree with the
final part, outcome of the case, of a court decision, then
in informal sense the conclusive part of the decision
can be deemed as reconciliation agreement), which is
called judicial act merely by legal practice.

Based on this viewpoint, the requirement of reasoning
cannot be extended to a judicial act confirming the recon-
ciliation of parties. The general (agreed) will of not only the
court, but also of the parties of the given case shall be put
in the basis of that act. The court must reason its judicial
act, which stipulated only its will (which might not be the
same as the will of the parties) and not “the act confirm-
ing the mutual agreement of the parties”, which contains
the will of not only of the court, but also the parties (which
the court is not against, as it does not contradict the law
or other legal acts or does not violates others’ rights and
lawful interests).

Let me address the problem that can arise in referring
to the European Court of Human Rights and Constitutional
Court of RA from the viewpoint of the requirement of ex-
hausting all the domestic remedies.

The proposed legal regulation, i.e. the principle of un-
reasoned judicial act shall be envisaged only for the ju-
dicial acts by the courts of first instance. The acts of the
Appeal and Cassation Courts shall be reasoned. Hence,
the final judicial act made in regard of a person that re-
ferred to the Constitutional Court of RA or European Court
of Human Rights will be reasoned, which means that there
can be no violation of the right to a fair trial by these courts.

If a person goes to the Appeal Court, challenging the ju-
dicial act of a first instance court on the grounds of judicial
mistake, i.e., violation of the norms of the substantive or
procedural law, then the person shall challenge the wrong
conclusions of the court. Wrong application of legal norms
and improper justifications imply that a person must have
a reasoned judicial act in order to be able to challenge the
activities of a court. In other words, a person can lodge an
appeal or cassation claim that has a reasoned judicial act.
Consequently, when a person wishes to appeal against a
judicial act or just wishes to have a reasoned judicial act,
then a court of first instance must reason the judicial act it
makes.

V. Conclusion

In Summation, under the general rule, a judicial act
made as a result of a trial must be reasoned. However,
one must not exclude the possibility that there can be cas-
es when a court can be entitled not to reason a judicial act,
on the condition that it will not violate or unduly limit the
right to a fair trial.

It is possible to have a situation when a person wishes
to have a reasoned judicial act without wishing to appeal
against that act. In this case, the right to have a reasoned
judicial act and the right to appeal against that judicial act
are not interconnected.

It is possible to have a situation when a person, while
having a reasoned judicial act, wishes to appeal against
that act. In this case, the rights to have a reasoned judicial
act and to appeal against that judicial act are interconnect-
ed, as it is impossible to appeal against a judicial act with-
out the fact that the act is reasoned.

At the same time, the right to have a reasoned judicial
act and the right to appeal against the judicial act are two
different rights, which are not always interconnected. The
presence of a reasoned judicial act is the support to ex-
ercise the right to appeal against a judicial act. Having a
reasoned judicial act is especially important in cases when
the applicant wishes to exercise the right to appeal.

Nevertheless, given the kind of problems and legal dif-
ficulties an unreasoned judicial act can create, one can
state that there are more disadvantages, than advantages
to the concept of unreasoned judicial act.

As a judicial act deals with an individual’s rights and
lawful interests, it must always be specific, well-ground-
ed, predictable, as the requirement of the judicial act to
be reasoned is envisaged above of all for the trial partici-
pants. And, it is one of the integral parts of the right to a fair
trial, as the right to have a reasoned judicial act is human
right.
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Compatibility of the Concept of
Prejudice as De Lege Lata within
Azerbaijan’s Criminal Proceedings
with the Right to a Fair Trial

l. Introduction

Throughout many years, debates have been held on
various aspects of the concept of prejudice in the theory
of criminal proceedings. Despite being one of the least re-
searched topics, there are very different opinions formed
about the rationale of prejudice in the doctrine of criminal
proceedings.

The laws on criminal proceedings of various states also
establish different legal frameworks for this concept. The
present article discusses the rationale of prejudice and
instruments of its legal regulation in the context of the re-
quirements under the right to a fair trial and offers possible
solutions to the challenges that arise in theory.

Il.  The concept of prejudice in its de lege lata
meaning within the criminal procedure
theory and the Azerbaijani legislation on
criminal procedure

1. The notion of prejudice in the criminal
procedure theory

The avoidance of contradiction among judgments made
by courts is one of the most important issues while apply-
ing legal provisions in the legal system of any country. The
absence of this contradiction among court judgments can
be considered as a main guarantee of homogenous appli-
cation of legal provisions for all. Such homogenous applica-
tion is ensured through various means. There are different
approaches in common law and continental law systems.

In the light of the special role of case law as the legal
source in common law system, a court, when deciding on
the application of a particular provision to a specific in-
stance, simultaneously finds a solution to the problem of
the application of that norm in similar circumstances, thus
excluding contradictions of any kind.

In our opinion, due to this very reason, there is no need
for prejudice in common law system. Whereas in the con-
stitutional law system and in many other countries, due to
the fact that a court judgment does not usually serve as a
source of law, there are other mechanisms in place aimed
at resolving the problem of contradiction among court judg-

' Teacher at the State Formation and Law Department, the Public
Administration Academy under the President of the Republic of
Azerbaijan, Ph.D., in Law.

ments. The role played by prejudice as a concept that helps
solve the problem of contradiction among courts’ judgments
is indispensible in continental law system.

The notion of prejudice in criminal law proceedings has
been studied by many authors. At this point, we would like
to point out that while there was no legal regulation of preju-
dice in Soviet criminal procedure law?, the resolution of this
issue was mainly based on legal doctrine. In those times,
the idea of Strogovich was dominant, according to which a
court judgment combined all the features of evidence in the
form of an official document which had to be regarded as
an evidencing document while all rules related to this type
of evidence were applied to this document?® also. In other
words, Strogovich did not agree that a final court judgment
is equivalent to law, and shared the opinion under which a
judge adopting a decision based on his/her inner conviction
is fully independent.

While these ideas do not regulate the relations linked to
prejudice to the full extent, they used to be considered suf-
ficient to suggest some solutions to some extent. Following
the declaration of independence, one of the innovations
brought to the Criminal Procedure Code of the Republic of
Azerbaijan (hereinafter referred as CPC of RA) in the frame-
work of legal reforms was prejudice. An absolutely new
concept is initiated to regulate this issue. The new concept
of prejudice is characterized by the creation of new features
in its contents, which we will attempt to analyze later in the
article.

We should emphasize that despite the fact that this is
one of the least studied topics in the theory of criminal pro-
ceedings, each author demonstrates his/her specific vision
of prejudice. In order to identify the most important features
of prejudice by avoiding detailed analysis of notions given
in the relevant legal doctrine, it is necessary to review the
contents of prejudice and functions fulfilled by this phenom-
enon briefly.

Prejudice derives from prejudicial nature which is re-
garded as one of several necessary features of final court
judgments. The significance of this feature of legally bind-
ing court judgments is explained by the fact that there is no
need to reinvestigate, during court re-trial, facts that were
already defined in relevant court judgments. And, these
facts are plainly accepted in the form defined in the court
judgment that entered into legal force. It means that due to
the fact that relevant facts are already defined, there will be
no need to identify these facts again. The new investigation
of these facts in subsequent case or cases cannot be re-
garded as expedient from the point of view of proceedings.

2 In spite of existence of the prejudice ensuring the prejudice of
court judgment for civil cases in the Criminal Procedure Codes
of the majority of Soviet republics before the adoption of the CPC
in 1961 under Soviet times, the prejudice provision has been re-
pealed from the Criminal Procedure Codes of all Soviet republics,
including the CPS of Azerbaijani SSR in 1961 except the same
Code of the Russian FSSR.

8 Crtporosuy M.C. YyeHne o maTtepuasbHON UCTUHE B YrO/I0BHOM
npouecce. M., Uagatensctso AH CCCP, 1947, page 214.
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At the same time, we should not forget that a legally bind-
ing court judgment is the basis of public confidence in the
court proceedings as an act of a fair trial. Disregard for the
authenticity of facts reflected in the contents of this act by
another judicial body and the lack of confidence in this act
decrease the significance attached to the legally binding
court judgment made on behalf of the state. In its turn, it re-
sults in loss of credibility in a fair trial act among the society,
which is in contradiction with the main requirements of rule
of law in contemporary period.

It is obvious that prejudice in a court judgment becomes
a means of procedural conclusions and a guarantee for the
authority of court judgments or its stability, and does not
create any logical controversy. On the contrary, there is a
right proportion between these values.

However, other factors in perceiving the nature of prej-
udice create confusion and do not allow solving this issue
conclusively. Thus, as known from criminal proceedings,
each judge makes a judgment by relying upon the law and
good faith. In this case, he/she is guided by available or nec-
essary evidence base. None of these pieces of evidence
has any legal force for him/her as having a pre-determined
status. In other words, a judge is independent to make a
relevant judgment, and any interference in this independ-
ence is unacceptable. At the same time, if a judge comes to
the conclusion that facts defined in the previous judgment
that has become final are not authentic, and has to make
an independent judgment on his/her own good faith, then
there would be a necessity to ensure that the court judg-
ment serves to define the justice in its stable and procedural
form.

Despite the difficult and complicated nature of ensuring
prejudice to serve the aims of justice, this issue has sever-
al successful solutions in various legal systems. In some
countries, while expressing prejudice as a tool of evidence
and regulating the concept of prejudice, this issue is solved
by referring to the stability of court judgment and procedural
conclusion as a general rule by retaining the right of a judge
to doubt it. Other countries prefer to apply a simple solution
to the issue by taking a final court judgment as a type of
independent evidence without making any difference.

The significance of prejudice can be seen as alegal force
of a first instance court judgment while reviewing the cases
that are interlinked from the point of view of evidence via
the principle of general binding nature of court judgments
that became final. In this regard, prejudice is defined by
professor Isganderov “as an important tool for preliminary
investigation bodies and courts to review facts and legal
conclusions reflected in previous court judgments and deci-
sions,” and this reveals that important features of this issue
are not shown in its notion. Taking into account the fact that
prejudice is not reflected as a rule for evidence through the

4 Wckengepos P.I'. O npetogvumanbHOM 3HaveHue npurosopa //
CoBeTcKas tocTunuma. 1990, Ne22, C. 22

prejudicial feature of a court judgment, we should also note
another moment: prejudice of a court judgment reflects its
procedural binding character and not other procedural im-
portance.

In summary of all the abovementioned, the notion of prej-
udice in the theory of criminal procedure can be defined as
follows: “ prejudice is an opportunity to use cases (facts and
legal conclusions) reflected in court acts that entered into
force, by preliminary investigation bodies and courts with-
out additional review.” The main argument used by those
who oppose this notion is linked to the fact that the undenia-
ble nature of a court act is not envisaged, and such interpre-
tation of prejudice can damage the prestige of a court judg-
ment. We will clarify this issue using the analysis of Article
142 of CPC of the Republic of Azerbaijan.

2. The truth is the determinant that exercises its
defining impact on all concepts of criminal
procedure in Azerbaijan

In the criminal procedure legislation of Azerbaijan, we
think it is necessary to describe briefly the issue of truth that
has a defining impact on all concepts of criminal proceed-
ings and is linked directly to the nature of prejudice rath-
er than which regulation should be applied to the notion of
prejudice. It has also the significant theoretical and meth-
odological importance for evaluation of the mutual correla-
tion between the two notions, and, particularly, the nature
of prejudice.

For the reader’s information, we should point out that
Part VIl was added to Article 125 of the Constitution of the
Republic of Azerbaijan on 18 March 2009 in the following
form: “administration of justice should ensure truth.” This act
has transformed a court judgment made as a result of court
proceedings (related to all criminal, civil and administra-
tive cases — Note by Author) into the constitutional norm or
principle that would reflect the truth. Apparently, this Article
does not indicate openly whether which means should be
used to ensure truth in justice administration. It means that
in order to define truth, procedural means used by a court
or in justice administration, in general, should serve to the
identification of truth. In spite of these facts, the identifica-
tion of truth is considered as a notion that defines the aims
of both criminal and administrative procedural measures.

The nature of presumption of authenticity of a legal-
ly binding court judgment that is regarded to be a logical
basis for the concept of prejudice derives indeed from the
principle of defining truth. Thus, the authenticity of a legally
binding court judgment is considered as a presumption due
to the fact that this judgment is made as a result of justice
administration with a sufficient number of procedural means
aimed at defining truth and serving this goal. The literal
translation of the word ‘presumption’ from the Latin word
praesumptio means ‘to presume something.’ If we take this
into account, we will have to refer to the assumption formed
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already in the procedural doctrine which says that the au-
thenticity of a court judgment is believed or thought to exist.
And, this should be evaluated as a thought that contradicts
Part VII of Article 125 of the Constitution of the Republic of
Azerbaijan. There are opinions in legal literature that say
that it is not correct to consider the presumption as a belief
and a theory in law®.

As seen, the provision on defining truth in justice ad-
ministration in Azerbaijan is a constitutional norm, and this
norm should be reflected in the nature of prejudice.

However, another important issue in this case can be
pointed out by the following question: can the feature of
prejudice be applied to the court acts adopted as a result of
justice administration in various types of court trials? To de-
fine this, it is necessary, first of all, to identify whether there
is an objective or a principle of being a truth and the exist-
ence of sufficient procedural means in the framework of all
types of court proceedings.

Despite the fact that Paragraph VII of Article 127 of the
Constitution of the Republic of Azerbaijan stipulates that
justice administration should define truth, the systematic
analysis of many provisions set in the Civil Procedure Code
of the Republic of Azerbaijan (hereinafter referred as CiPC
of RA) and particularly, the contents of Article 14 of the said
Code presume that the court is not assigned a task to de-
fine truth, and the identification of truth in any case would
be in contradiction to the nature of civil procedure law and
its main significance (while solving a dispute between the
parties). In civil procedure, a court creates only necessary
conditions for comprehensive, full and objective review of
a case to define the truth. If we take into account the re-
flection of this principle of defining the truth to investigate
cases in comprehensive, full and objective manner, then
we should highlight that under the Civil Procedure Code of
the Republic of Azerbaijan, a court is able to create rele-
vant conditions to define the truth by undertaking following
measures: explains to persons participating in the case trial
about their procedural rights and obligations; notifies them
about consequences of measures to be undertaken or not
to be made; and, helps the parties to benefit from their pro-
cedural rights. The court does not have other competencies
in defining the truth except those mentioned above. Thus,
as it goes with criminal cases, the court does not have a
competence to collect proofs on its own initiative in civil pro-
cedure law (except the competence of a court to appoint
the expertise on its initiative provided in Article 97.1 of the
Civil Procedure Code of the Republic of Azerbaijan). Under
Article 14.2 of the said Code, the court can only review and
use proofs presented by the parties. At the same time, the
court should propose to the parties to conclude an amica-
ble settlement, and the parties can accept or reject the offer
except in cases envisaged in law. In the last two cases, the

5 CwmupHos A.B., H.B. HanmHoscKuiA. [pesymnunn B yroioBHOM
npouecce // Poccuickoe npasocyaue. 2008. Ne4. c. 73.

court shall make a judgment guided by the conclusion taken
by the parties on this issue. This means that in this case, it
is not the conclusion made by the court over the issue in
making a judgment, but the conclusion made by the parties
on the issue.

If we consider the presumption of authenticity of a court
act as a logical basis for prejudice, then we should con-
clude that the identification of truth in the civil procedure law
of the Republic of Azerbaijan does not exist as a principle,
and due to this reason, it would be illogical to presume that
the court judgments made in the framework of relevant ju-
risdiction would enjoy the prejudice feature.

In order to define the prejudice nature of court judgments
made in an administrative procedural case, it is necessary
to determine whether truth is the principle of administrative
procedure. Therefore, we should also review whether truth
is the principle of administrative procedure legislation of
Azerbaijan.

Being a new legal field in the Republic of Azerbaijan,
legal norms on administrative procedure are defined by
the Administrative Procedure Code of the Republic of
Azerbaijan (hereinafter referred as the APC of RA) that has
entered into force on 1 January 2011. This Code envisag-
es the obligation of a court in identifying truth in a relatively
different form in Article 12. Under this Article, the court will
not limit its functions to review explanations, applications
and proposals of the participants of public hearing, includ-
ing their proofs and other materials attached to this case.
It will have as its obligation to investigate all factual cases
that are deemed important for an appropriate resolution of
the dispute. At the same time, the court has an obligation
to collect other necessary evidence on its own initiative in
an independent manner or on the basis of motions by the
participants in a public hearing. The court can demand ad-
ditional information and evidence from the parties.

In our opinion, it is possible to suggest clearly from the
abovementioned that the authenticity of court judgments
entered into legal force and made in the framework of ad-
ministrative procedure can be presumed. And, the princi-
ple of defining truth in this case should be ensured in rele-
vant trial.

3. The concept of prejudice in de lege lata in the
criminal procedure legislation of Azerbaijan

Issues related to the prejudice in de lege lata dimen-
sion are regulated in two different Articles of CPC of
RA. Thus, Article 65 of the Code is called “Prejudicial
Importance of Procedural Judgments,” and Article 142
is entitled as “Prejudice.” The analysis of these Articles
gives grounds to suggest that prejudice relations can be
regulated by Article 142 with even having Article 65 by its
nature. Therefore, this can justify the proposal on deleting
Article 65 in the Criminal Procedure Code of the Republic
of Azerbaijan.
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The concept of prejudice, seen as an integral part of
the right for evidence, will be analyzed by us taking into
account the fact that prejudice is reflected as a type of evi-
dence on the basis of Article 142 of the Criminal Procedure
Code. Article 142.1 of the Criminal Procedure Code of
the Republic of Azerbaijan stipulates: “During the criminal
prosecution a legally binding sentence of a court shall be
binding on the preliminary investigator, investigator, pros-
ecutor and court in respect of established facts and their
legal value.”

As seen, under the CPC of Azerbaijan, facts that make
part of the set of evidence in a case tried by a judge, he/
she should apply the contents of other court sentence
which entered into force in relation to the legal evaluation
of these facts. In this case, a judge does not have a com-
petence to define the truth in accordance with his/her in-
ner belief. This means that if though a judge has doubts
related to the facts defined in the sentence of other court
in relation to the same issue tried by him/her and suspi-
cions to the legal assessment given to these facts and
even evidence, then this judge has no other option than to
apply the legally binding court sentence. This is explained
by the absence of this case in Article 142 of the Criminal
Procedure Code of Azerbaijan. Moreover, according to
Article 141.1.3 of the Code, facts defined by the legally
binding judgment in prejudicial manner are deemed by the
court as proven facts.

The contents of Article 142.1 of the Criminal Procedure
Code give grounds to suppose that the adopted and legally
binding court sentence in criminal cases does not pave the
way to review it during the trial of other cases. In this regard,
the preference is given to the stability of the court sentence,
and not to the principle of defining truth in criminal proce-
dure. The obligation to define the truth in a court hearing
relies upon the principle of truth defined in the framework
of previous court proceedings. It means that there is no
need to question the truth because it is defined already in
the legally binding sentence related to the relevant case. It
is also impossible to speak about preference given to the
law’s function to lift contradictions. The fact which can sub-
stantiate this argument is the existence of cassation in the
Criminal Procedure Code.

At the same time, Article 142.1 of the Code limits fully the
proving functions (particularly, collection and assessment
of evidence) in relation to the set of evidence concerning
facts defined and assessed in the legally binding court sen-
tence in criminal case as well as accusation and defense
acts.

According to Article 142.2 of the Criminal Procedure
Code of Azerbaijan, the legally binding court judgments for
civil cases has a binding force in criminal cases for prelim-
inary investigator, investigator, prosecutor or court only in
the part where it defines potentially an event or an action.
And, this judgment does not pre-determine a result of iden-

tifying whether the accused person is culpable or not. In
other words, if the issue of defining an event or an action
in the court judgment in a civil case is important for legal,
comprehensive and fair resolution of an accusation, then
its repeated verification by preliminary investigator, investi-
gator or prosecutor is prohibited, and the case is solved as
indicated by the legally binding court judgment.

At the same time, we can make following conclusions
from the contents of the analyzed Article:

1. The Criminal Procedure Code of the Republic of
Azerbaijan accepts in some degree the prejudicial
character of a legally binding court judgment made for
civil cases tried in accordance with civil law, e.g., “in
the part of whether an event or an action has existed
or not (this event or action envisages “the fact” that
makes part of the evidence in criminal case).”

2. If the fact defined in the court judgment in relevant
issues is related to the subject of proof in a criminal
case, the existence of a relevant fact does not envis-
age a possibility to conduct relevant criminal proceed-
ings. It means that there is some kind of undeniable
prejudice in its limited dimension.

3. If the facts that make part of the subject of proof in a
criminal case are defined in the legally binding court
judgment made in a civil case, it does not determine
whether the accused person is culpable, e.g., it does
not solve its culpability issue. This means any exist-
ence of an event or an action defined by the court
judgment that entered into legal force does not envis-
age undeniable prejudice of these facts in relation to
the culpability of the accused person.

One of the important issues in the contents of Article
142.2 of the Criminal Procedure Code of Azerbaijan s linked
to the unclear identification of the type of a court judgment.
Thus, while solving a dispute in the civil court hearing, the
court can adopt either a decision or a judgment. It becomes
clear that the law envisages the court judgment. In the civ-
il procedure case, the existence of an event or action can
be defined only by the court judgment while reviewing the
case by facts and the resolution of a case. In our opinion,
we think it is not possible to consider the non-identification
of the type of the relevant court judgment in the resolution of
a case as a problematic moment in legal literature.

The concept of prejudice in the criminal procedure legis-
lation regulates the prejudicial nature of the court judgments
made in the framework of only two types of justice adminis-
tration: criminal and civil cases. The prejudice issue in the
legislation of administrative procedure and the prejudicial
nature of the court judgments made in administrative cases
are generally left out of legal regulation. There is no doubt
that facts identified in this type of judgments can pass to the

& Article 142.2 of the Criminal Procedure Code of Azerbaijan re-
peats the content of Article 13 of the Criminal Procedure Code of
the Azerbaijan SSR of 1923 and Article 28 of the Criminal Proce-
dure Code of RFSSR of 1961.
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field of criminal proceedings during a court trial. As far as
the importance of relevant court judgments in the criminal
procedure, there is nothing that impedes solving this issue
within the framework of opinion expressed by Strogovich
about a court judgment in the Soviet criminal procedure.
However, we notice from the small analysis given above
that the Administrative Procedure Code assigns the obliga-
tion of defining the truth in this field of justice administration
to a court, and it is possible to reflect the prejudice of judg-
ments in the law by relying upon the authenticity presump-
tion of this type of judgments. And, this could be the logical
continuation of the contents of Article 142 of the Criminal
Procedure Code of Azerbaijan.

One of issues that have theoretical importance in relation
to prejudice is the issue of prejudicial nature of judgments
made by preliminary investigation bodies. Thus, Article
65.1 of the Criminal Procedure Code of Azerbaijan stipu-
lates that “the non-repealed decision of a body which con-
ducts criminal proceedings does not make possible a new
decision on the same case. Except judgments that exclude
criminal prosecution of a person, the decision taken by a
body that conducts a criminal procedure does not enjoy a
binding force in relation to other final sentence or judgment
of the court.”

The analysis of the contents in this article gives ground
to say that judgments that exclude criminal prosecution of a
person have a binding force in making a sentence or other
final judgment of the court. While making a sentence or oth-
er final judgment, the court has to solve the issue in accord-
ance with these judgments or in relevant case, suspend the
case trial. Thus, the scope of these judgments is reflect-
ed as cases that exclude criminal prosecution in Articles
39.1.6 and 39.1.7 of the CPC of the Republic of Azerbaijan.
Relevant judgments envisage the non-repealed judgment
that renders impossible the legally binding sentence of the
court in the same accusation or any other criminal prosecu-
tion by the court as well as the non-repealed judgment on
rejection or suspension of the start-up of a criminal case by
investigator or prosecutor.

Without going into the details of the issue of whether it
is correct from theoretical point of view to see the exist-
ence of the legal force of these judgments for the court
in the contents of the Article that defines the prejudice of
judgments made in criminal procedure, we should high-
light that features such as the exclusivity of judgments
and the prejudice are confused. The issue of defining the
prejudice effect of a non-repealed judgment for the court
about rejection or repealing the start of a criminal case by
preliminary investigator, investigator or prosecutor in rela-
tion to the same accusation against a person is the reflec-
tion of realization of resolving function to be fulfilled by an
investigator or a prosecutor. Even in this case, the court
has an obligation to solve a case in accordance with this
judgment.

lll. Provisions of Article 6 of the European
Convention for the Protection of Human
Rights and Fundamental Freedoms and
the notion of prejudice in de lege lata
meaning: the comparative analysis

1. Provisions defined in Article 6 of the European
Convention for the Protection of Human Rights
and Fundamental Freedoms

Under Article 6 of the Convention, everyone has a right
to a fair trial. The right to a fair trial is formulated as fol-
lows:

1. In the determination of his civil rights and obligations or
of any criminal charge against him, everyone is entitled
to a fair and public hearing within a reasonable time by
an independent and impartial tribunal established by law.
Judgment shall be pronounced publicly but the press
and public may be excluded from all or part of the trial in
the interests of morals, public order or national security
in a democratic society, where the interests of juveniles
or the protection of the private life of the parties so re-
quire, or to the extent strictly necessary in the opinion of
the court in special circumstances where publicity would
prejudice the interests of justice.

2. Everyone charged with a criminal offence shall be pre-
sumed innocent until proved guilty according to law.

3. Everyone charged with a criminal offence has the follow-
ing minimum rights:

(a) to be informed promptly, in a language which he un-
derstands and in detail, of the nature and cause of
the accusation against him;

(b) to have adequate time and facilities for the prepara-
tion of his defense;

(c) to defend himself in person or through legal assis-
tance of his own choosing or, if he has not sufficient
means to pay for legal assistance, to be given it free
when the interests of justice so require;

(d) to examine or have examined witnesses against him
and to obtain the attendance and examination of wit-
nesses on his behalf under the same conditions as
witnesses against him;

(e) to have the free assistance of an interpreter if he
cannot understand or speak the language used in
court.

In our opinion, indeed, there are some differences be-
tween the contents of such requirements and the notion of
prejudice in its de lege lata meaning.

As known, it is not only the Convention, but also the judg-
ments made by the European Court in relation to various
cases that are included in the case law of the European
Court. This means that the provisions of the Convention are
considered indeed to be the part of comments related to
these Articles given in the judgments of the Court.

In the framework of this research, we will analyze in
more detail not all the aspects of the right to a fair trial, but
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its following parts: “In the determination of his civil rights
and obligations or of any criminal charge against him,
everyone is entitled to a fair and public hearing within a
reasonable time by an independent and impartial tribunal
established by law,” and “everyone charged with a criminal
offence shall be presumed innocent until proved guilty ac-
cording to law.”

First and foremost, we should point out that the notion
of “a court trial” requires that the processes are adversari-
al. The adversarial nature of the court hearing of a criminal
case reflects equal possibilities for both the prosecution
and the defense to be notified of all notes and evidence
presented by the opposite party and give explanation about
these facts. The necessity of this provision has been also
mentioned in cases against Azerbaijan. Thus, in case of
Abbasov v. Azerbaijan dated 17 January 2008, the Court
noted in Paragraph 30 that the right to a fair trial envisages
equality of arms and the right to review criminal cases on the
basis of the principle of adversarial proceedings. It means
that both the prosecution and the defense should be given
a possibility to be informed about all evidence and written
notes presented to the court and give explanations about
those evidence and notes. (See: Brandstetter v. Austria, the
court judgment dated 28 August 1991, A Series, Application
Ne 211, Page 27, § 66-67)".

At the same time, as stated in the legal doctrine, the
principle of adversarial proceedings as an integral part of
the right to a fair trial in the case law of the European Court
is considered to ensure the equality of parties in choosing
methods and means in a court trial®.

Thus, the right to a fair trial envisages that the parties
should enjoy equal rights in a court trial and be able to de-
fend the standpoint they choose in the process.

Another element of the right to a fair trial is the presump-
tion of innocence. The nature of the presumption of inno-
cence is explained by the fact that any person accused in
committing a crime is considered as innocent until his/her
culpability is proved on the basis of law.

We should note here that there are general provisions
related to various aspects of this Article in the case law of
the European Court. The principle of prejudice is also im-
portant to ensure the necessary aspect of the right to de-
fense in this case. In the case of Minelli v. Switzerland, the
Court observed in its judgment (para. 37) that if the culpa-
bility of an accused is not proved in accordance with law,
and, particularly, if the right to defense was denied while the
opinion about culpability of the accused was expressed in
a domestic court’s judgment, the presumption of innocence
is violated. This is even related to the cases not reflected in

7 http://dejure.az/h-uezr-avropa-mhkmsinin-qgrarlar/1113-abbas-
ov-azrbaycana-qar-ikayt--2427105 17 January 2008, Abbasov v.
Azerbaijan. (Complaint application Ne 24271/05)

8 Moyn H., Xap6u K., Anekceesa J1.5. EBponerickaa KOHBEHLMSA
0 3aluTe NpaB YesIoBEKa U OCHOBHbIX cBo60A. CtaTbs 6 MNpaso
Ha cripaBeg/MBoe cyfebHoe pasbupatenscTao. [peueneHTsl 1
KoMmeHTapuu. M., 2001, 64 c.

formal judgments. In this case, it is sufficient to presume the
accused to be guilty.°.

2. Analysis of the concept of prejudice in de lege
lata from the point of view of requirements
of Article 6 of the European Convention on
Human Rights and Fundamental Freedoms

The analysis of the provision on prejudice in the Criminal
Procedure Code of the Republic of Azerbaijan demon-
strates that the court sentence is expressed herein as a type
of undeniable prejudice in full meaning and partial meaning
of the court judgment for civil cases. In relevant cases, an
accused does not in fact have a possibility to question those
facts or deny them, particularly an opportunity to enjoy the
right to defense. We should underline that one of the inter-
esting features of Article 142 of CPC is explained by the fact
that though its Article 142.2 stipulates the part on prejudice
of court judgment of a relevant civil case “does not resolve
in advance whether the accused is culpable or not,” this
condition is not contained in Article 142.1 on the prejudice
of court sentences.

With a view to the main cause of the creation of the con-
cept of prejudice, which is the division of court proceedings
into several parts while also adding the provision in legisla-
tion concerning suspension and separation of some parts
of court proceedings during the process of making a legally
binding judgment as one of relevant necessary reasons,
we can make a logical conclusion that a judgment can be
made while limiting (sometimes, depriving) the right of the
defendant for a fair trial who does not dispose a possibility
to benefit all his/her rights, including such rights of defense
as to participate in the proceedings when the court reviews
a judgment that entered into legal force, reject or confess
the accusations presented by the prosecution and present
relevant evidence by selecting his/her position regarding
the subject of proof in the court. This is explained by the
fact that the accused person that does not participate in the
first hearing will not have a possibility to question cases that
make part of the process of evidence presented in the legal-
ly binding court judgment and to take part in the process of
defining this evidence in the second hearing. Those who do
not accept this idea can refer to Article 142.1 of the Criminal
Procedure Code of the Republic of Azerbaijan, which does
not contain any provision regarding the limitation of relevant
opportunities for the defendant. However, we should not
forget that the court is the only competent authority that is
vested with the right to make a judgment on cases related
to culpability and evidence in a criminal case. Therefore,
the relevant article stipulates a competence of the court to
judge a case as it has done with the previous one.

Having analyzed the abovementioned, we can say
that it is absolutely clear that Article 142.1 of the Criminal

® ABA ROLI. Hiquq Maarifciliyi Cemiyyeti / ©dalstli Mehkama
Arasdirmasi hiququ. Talim materiallar toplusu. Baki 2012. 60s.
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Procedure Code of the Republic of Azerbaijan contradicts
the right to a fair trial.

IV. The resolution of the problem

In our opinion, before bringing solutions to these prob-
lems, it is also necessary to define whether the prejudice
of all court acts shall be recognized at all legislative levels.
Furthermore, we can offer solutions for the problem of prej-
udice in accordance with the selected concept.

Our views regarding the solution of this problem are giv-
en below.

We believe that since |.Y.Foynitski, the general idea ac-
cepted in legal doctrine is as follows: procedural means and
methods that can be regarded sufficient to define justice
exist in the criminal proceedings only. At the same time, it
would be expedient to point out the necessity to expect the
principles of jurisdiction of a court for criminal proceedings,
particularly the principles of judges’ independence and
evaluation of evidence, in the framework of criminal proce-
dure law. Indeed, in this regard, it is possible to accept the
prejudice of the judgment of a court which entered into legal
force while retaining the right of a court to question its au-
thenticity. And, this is necessary. Otherwise, it would not be
possible to ensure stability and prestige of court judgments.
Moreover, prejudice of the court judgment that has entered
into legal force cannot be accepted for the legally binding
court judgment about the culpability of a defendant.

While judgments made and entered into force under oth-
er jurisdictions, and even those made in relevant jurisdic-
tions could be considered as a principle to define justice,
prejudice cannot be accepted as such in general. Such
judgments have no difference in comparison with docu-
mented evidence as noted by M.S.Strogovich and accept-
ed by V.L.Golovko?®.

10 http://pravo.ru/review/face/view/73251/.
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Some Challenges to Exercising
the Right to Initiate a Claim in
Administrative Procedure

l. Introduction

With the adoption of the Administrative Procedure
Code? of the Republic of Armenia, the administrative pro-
cedure became legally regulated. The Code defined the
list of those competent to apply to the Administrative Court
of the Republic of Armenia, as well as the types of ad-
ministrative claims. However, in practice, there are some
challenges concerning the claims (including claims on the
imposition of payments) lodged by administrative bodies.
These problems are related to the forms and contents of
the claims, terms of lodging claims, and legal consequenc-
es of missing the statutory deadlines. As the result of in-
complete legal regulation of the aforementioned issues in
the administrative procedure, advantageous conditions
are afforded to the administrative agencies. This clearly
contradicts the objectives of the administrative procedure
and prevents the exercise of the right to a fair trial as one
of the substantive rights enjoyed by persons in public law.

Il.  Lodging an administrative claim as the
ground for the institution of administrative
procedure

Administrative procedure, as a legal process, is a grad-
ual and logical chain of events and development of proce-
dural relations originate from either the protection of sub-
stantive rights in the field of public law or public interests.
Within this procedural framework a court exercises admin-
istrative justice.

In the above definition of administrative procedure, the
following essential elements can be pointed out:

1) administrative procedure is a gradual and logical
chain of events and development of procedural rela-
tions;

2) these relations originate from the protection of the
substantive rights in the field of public law and in cer-
tain cases from the protection of public interests; and

3) administrative justice, as one of the forms of judicial
power, is exercised through administrative proce-
dure in practice.

As a legal process, the administrative procedure is

characterized by a range of features by means of which its

' Assistant to the Constitutional Law Chairperson at Law Faculty in
Yerevan State University, Ph.D.
2 HHPT 2007.12.19/64 (588).

substance emerges. Particularly, the administrative pro-
cedure, as a legal process, has:

1) a beginning and an end;

2) principles, goals and objectives;

3) procedure of implementation and procedural form;

and

4) stages.

Administrative procedure begins from the moment a
person (in some cases a public agency) lodges an ad-
ministrative claim and ends the moment the judicial act,
adopted on the merits of the case, becomes final.

The procedure aimed at regulating administrative pro-
cedure is an integral part of procedural legislation, which
is only a bearer of legal potential energy, i.e., this can only
regulate administrative procedural relations and nothing
else®. The lodging of an administrative claim is a legal fact,
after which the administrative procedure previously “exist-
ing in passive state” is launched and unfolds certain legal
consequences. The lodging of an administrative claim is
the trigger, “which launches” the administrative procedure.
The fact of lodging an administrative claim, as the trigger
of administrative procedure, is also established by the Ad-
ministrative Procedure Code of the Republic of Armenia.
In particular, under Article 64 of the aforementioned Code,
in an Administrative Court the case must be instituted
based on a claim.

Ill. Statutory regulation of lodging
an administrative claim under the
Administrative Procedure Code of the
Republic of Armenia

Chapter 11 of Section 3 of the Administrative Procedure
Code of the Republic of Armenia (“Grounds for institution
of a case and types of claims”) is about the administrative
claim institution. Articles 65-68 of the Administrative Pro-
cedure Code determine the types of claims (disputing, im-
posing an obligation, implementing actions, and acknowl-
edgment).

As a result of literal interpretation and systematic anal-
ysis of establishing legal norms defining the aforemen-
tioned types of claims, we come to the conclusion that
those create sufficient grounds to ensure effective exer-
cise of judicial protection of substantive rights of persons
in relations with administrative bodies.

Nevertheless, in many cases the effective exercise of
judicial review in the cases instituted by the above claims
depends on the persons that initiate them. We believe that
attributing so much significance to the function of the par-
ticipants of administrative procedure will render adminis-
trative justice complicated to certain degree (or in some

3 For the further details on the law in action, actions of subjects of
law, as important precondition for the enfocement of law, legal
provisions as bearers of legal energy, see Goyman V. I. (1992),
Action of Law: Methodological Analysis, Academy of the Ministry
of Internal Affairs of the Russian Federation, pp. 39-41, 118-128.
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cases even impossible), if the parties are not professional-
ly well-prepared at the stage of lodging a claim. The com-
plete understanding of the administrative procedure by the
parties and procedural behavior conditioned by it also play
a preventive role in regard of restricting the judicial arbi-
trariness.

Thus, in VD/4680/05/09 administrative case, the repre-
sentatives of the plaintiff submitted a motion to not examine
and return the answer to the claim by the State Registry of
Legal Entities of the Republic of Armenia, respondent of
that case. They argued that the answer of the respondent
was submitted in violation of the two weeks deadline, and
did not submit a motion to consider the missed deadline
due to good reasons, as stipulated by part 1 of Article 83 of
the Administrative Procedure Code.. The representatives of
the plaintiff invoked part 2 of Article 53 of the Administrative
Procedure Code, under which the applications, appeals and
other documents submitted after the procedural deadlines
shall not be considered and shall be returned by the court
to an applicant, if there is no motion to restore the right to
take actions conditioned by missed procedural deadlines.
Referring to the aforementioned motion, the Administrative
Court observed that the examination of that motion would
be postponed and it would be dealt within the judgment on
administrative case no. VD/4680/05/09. Objecting to the
aforementioned decision of the Court, the plaintiff, resting
its position on the basis of the provision stipulated by the
part 2 of Article 5 of the Constitution, stated that the Ad-
ministrative Court cannot postpone the examination of the
aforementioned motion and settle within the judgment on
administrative case no. VD/4680/05/09, as the Court does
not have such power stipulated by the administrative pro-
cedure legislation. Moreover, the plaintiff drew the Court’s
attention to the fact that the norms stipulated by Article 99 of
the Administrative Procedure Code also regulate the proce-
dural issues concerning the considerations of the motions
and decisions thereof. After the objections of the plaintiff,
the Administrative Court had to make a decision about the
motion submitted, as a result of which it came to the conclu-
sion that the answer to the claim application is an exception
from the “other documents” under part 2 of Article 53 of the
Administrative Procedure Code*.

It is appropriate to mention that there are contradictory
approaches in regard of application part 2 of Article 53 of
the Administrative Procedure Code. In particular, in case
no. VD/2785/05/10, The Administrative Court granted the
motion of the plaintiff (reasoning of the motion were the
same, as in VD/4680/05/09 administrative case) and based
on part 2 of Article 53 of the Administrative Procedure
Code, without examining the answer of the respondent to
the claim application, it was returned to the respondent®.

4 Administrative Court decion VD/4680/05/09, dated September
15, 2010.

5 Administrative Court decision VD/2785/05/10, dated February 3,
2011.

There are also cases in practice, where, due to the pro-
cedural mistakes of the parties (of their representatives),
even a court is unable to redeem the situation. This con-
cerns the selection of the procedural measures by the
participants towards the proceedings (claims, motions,
and appeals)® and their appropriate application. Thus, in
regard of protection of substantive rights of the person, the
selection of the appropriate type of the claim, correct for-
mulation of its factual and legal circumstances, as well as
the claim itself made by applicants are very important. In
some cases, the wording of a claim is incorrect or the le-
gal grounds for the claim are wrongly invoked. This in turn
prevents effective protection of applicants’ rights through
administrative procedure. In such cases, a court is “power-
less,” as it is constrained by the chosen respective claim,
the substance of the claim made and the legal ground in-
voked by the applicant. The importance of the aforemen-
tioned circumstances is that they predetermine the subject
of proof and scope of proof by ensuring legal certainty in
judicial process.

The importance of clear and correct formulation of the
legal grounds and substance of the claim is also obvious
from Chapter 21 of the Administrative Procedure Code,
which regulates retrial of the judicial acts on the merits
overturned by the Court of Cassation. Under this proce-
dure, applicants cannot change the legal ground, subject
or amount of the claim. It also has a preventive role, as the
Administrative Court is restrained by the substance and
the legal ground of the claim. In a range of its decisions,
the Court of Cassation observed that examination of de-
mands other than those mentioned in the claim by an Ad-
ministrative Court is the basis to overturn the judgment of
the latter.

As the result of systematic analysis of the norms stipu-
lated by Article 64 and clause 2 of part 1 of Article 113 of
the Administrative Code, the Cassation Court in the deci-
sion of the administrative case no. VD/0476/05/08 stated:
“From the aforementioned it becomes clear that the Court
must initiate an administrative case only on the basis of the
respective claim, try the case and settle the dispute only
within the claim brought by that case”.”

An Administrative Court of the Republic of Armenia ex-
amines cases on public legal relations. These cases are
instituted by the claims of administrative bodies. Howev-
er, in practice, administrative bodies bring claims, which
are not determined by the administrative procedure leg-
islation. In particular, administrative bodies lodge claims
on money recovery, which are not governed by legisla-

8 Further on the importance of actions of the participants to the
proceedings see, for example, Kolesov P.P. (2004), Procedural
Means of Law Protection, NovGU after Yaroslav the Wise, Velikij
Novgorod, p. 18.

7 Cassation Court decion VD/0476/05/08, dated September 26,
2008. In regard of the subject matter the Cassation Court took
the similar position in its decisions VD/7703/05/08, dated July 24,
2009 and VD/2068/05/08, dated May 27, 2009.
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tion. The terms for lodging these claims, their form and
contents are not regulated either. In practice, the claims
on money recovery are filed also in the form of counter
claims and as a rule Administrative Courts admit them
and adopt judicial acts on merits, while having no such
powers.

In contrast to Administrative Procedure Codes of oth-
er countries®, the Administrative Procedure Code of the
Republic of Armenia does not stipulate the goals and
objectives of administrative procedure. However, from
the review of the Administrative Procedure Code, as a
self-standing legal act, it explicitly states that the goal of
administrative procedure, which is a form to exercise ad-
ministrative justice, is to ensure the judicial protection of
persons’ public substantive rights and the exercise of the
right to a fair trial through judicial review.

This situation leads to a question of the constitution-
ality and legality of the absence of statutory regulation of
administrative procedural legislation and its compatibility
with the Convention for the Protection of Human Rights
and Fundamental Freedoms (ECHR)®. In particular, the
principle of lawfulness stipulated in Article 5 of the Con-
stitution of the Republic of Armenia??, the provisions of
Articles 18-19 of the Constitution, Articles 6 and 13 of the
ECHR, and Articles 5-6 of the Administrative Procedure
Code are at stake.

Under Article 5.2 of the Constitution of the Republic of
Armenia, state and local self-government bodies and pub-
lic officials shall be competent to perform only such acts
for which they are authorized by the Constitution or laws.

While the Administrative Procedure Code (Article 3,
part 2, clause 3) entitles administrative bodies to apply to
a court with a claim on money recovery from natural or le-
gal persons by invoking an administrative act, the Admin-
istrative Procedure Code does not regulate the procedure
thereof. The only relevant procedure in this regard is regu-
lated by Chapter 27 of the Administrative Procedure Code
concerning payment orders.

Furthermore, Article 114 of the Administrative Proce-
dure Code determines the types of judicial acts on the
merits to be adopted by an Administrative Court of the Re-
public of Armenia. These are the following acts:

1) on invalidating an administrative act fully or partially;

8 For example: Under part 1 of Article 2 of the Administrative Proce-
dure Code of Ukraine (adopted on July 6, 2005 by law No 2747-
IV): the objective of the administrative procedure is to protect the
rights, freedoms and interests of natural and legal persons in pub-
lic legal relations from violations by publc administration bodies,
local self-governing bodies, their officials and entities performing
the functions of public administration based on legislation, as well
as other authorities performing delegated powers. Under part 1 of
Article 1 of Law No 793-XIV of the Republc of Moldova on Admin-
istrative Court, dated February 10, 2000 the Administrative Court,
as a legal institution, aims at protecting persons’ legal rights, limit-
ing abuse of power by public authorities, transgression of powers,
as well as regulating the activities of public authorities and enforc-
ing legal system.

% HHPT 2002.06.05/17(192).

10 HHPT 2005.12.05/Special issue; Article 1426.

2) on imposing an obligation on an administrative body
to adopt an administrative act, which the adminis-
trative body had rejected to adopt or had failed to
adopt;

3) on imposing an obligation on participants of adminis-
trative proceedings and other persons to take certain
actions or to refrain from those actions;

4) on existence or lack of legal relations or on declaring
an administrative act null and void fully or partially;

5) on discarding an administrative act, which is no more
in force;

6) on declaring a legal act null and void fully or partially,
and

7) on discarding a legal act fully or partially, which is no
more in force.

The Administrative Procedure Code clearly fails to de-
termine the type of a judicial act to be rendered with re-
gard to fines. Therefore, in the context of the above Con-
stitutional provision the decisions adopted on the claims
lodged by administrative bodies about imposition of fines
lack validity.

Article 71 of the Administrative Procedure Code of the
Republic of Armenia provides for the terms of lodging a
claim on disputing an act, imposing obligations, imple-
menting actions and acknowledgment. The failure of a
person to lodge a claim within a statutory deadline may
serve as a ground for rejecting the claim or dismissing the
claim that is already admitted.

The administrative procedural legislation does not de-
fine any terms for administrative bodies to lodge claims on
fines. In practice, administrative bodies file those claims
when they find it appropriate. In many cases an admin-
istrative body lodges a counter claim in the proceedings
instituted on the basis of a claim of an individual or a le-
gal entity even if the case was examined by a court a few
years ago. The counter claims are admitted by courts with-
out any impediments.

The first paragraph of Article 6 of the Convention for the
Protection of Human Rights and Fundamental Freedoms
states that “in the determination of his civil rights and ob-
ligations or of any criminal charge against him, everyone
is entitled to a fair and public hearing within a reasonable
time by an independent and impartial tribunal established
by law.”

The abovementioned, in our opinion, fails to be in com-
pliance with the first paragraph of Article 6 of the Conven-
tion for the Protection of Human Rights and Fundamental
Freedoms. In particular, the right to a fair trial cannot be ful-
ly exercised by individuals and legal entities, as an admin-
istrative body is afforded unfair advantages in the above
proceedings. In our opinion, this also contradicts the ob-
jectives of administrative procedure which are the follow-
ing: the judicial protection of persons’ public substantive
rights in disputes pertaining to public legal relations and
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the exercise of the right to a fair trial. If, either under a stat-
utory regulation of administrative procedure or a court’s
decision, an administrative body is afforded advantages
vis-a-vis a person, it clearly prevents the achievement of
the objectives of administrative procedure, and the exer-
cise of the right to a fair trial.

IV. Conclusion

In the light of the systematic generalization of the
abovementioned, it is to be concluded that the Administra-
tive Procedure Code of the Republic of Armenia needs to
be amended with the view of bringing the following under
the comprehensive legal regulation: claims lodged by ad-
ministrative bodies (including claims on fines), form, con-
tents and the terms of claims, legal effects of the failure
to lodge a claim, and types of judicial acts adopted as a
result of consideration of the merits of claims lodged by
administrative bodies.
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Issues of a Non-Judicial Claim to
Property

l. Introduction

The issues pertaining to non-judicial foreclosure in Ar-
menia have gained certain urgency since the development
of two important concepts related to this subject.

Firstly, the draft concept paper of the Administrative
Code clearly stipulates the option of a non-judicial claim
to property of natural persons and legal entities. Pursuant
to this concept paper, the procedure for enforced claim to
property shall be based on an administrative decision on
the imposition of administrative fine. The administrative
decision, in this case, functions as a writ of execution to be
enforced by the bailiffs’ service.

Secondly, the draft concept paper on the development
of notary system also stipulates the possibility of a non-ju-
dicial claim to property of the debtor upon a notary writ.
In this case, enforcement of the claim to property would
be possible upon notary writs of only those notaries who
have attested the transaction between the parties to a
contract.

It seems that a thorough study of the problems in the
area of a non-judicial claim to property as well as thought-
ful introduction of this system may positively influence
the efficiency of the legal system. However, it must be
noted that this problem is linked to the protection of prop-
erty rights and, thus, any amendments to the legislation
and changes in practice in this field must be justified and
necessary. In addition, it should be taken into account
that the problem of a non-judicial claim to property is an
issue of common law. It should be studied comprehen-
sively not only in terms of civil law but also constitutional
law, civil procedure, administrative law, administrative
procedure, etc.

Il.  Non-judicial claim to property based on
administrative decision

The court load in the Republic of Armenia is steadily
increasing due to some objective reasons, including those
related to the fact that administrative fines are enforced
through court proceedings only. The number of adminis-
trative fines imposed is growing as a result of deploying
technical devices that register administrative violations. In
particular, this applies to traffic offences.

" Ph.D., in Law, Associate Professor and Chair of Civil Law and
Civil Procedure, Institute of Law and Politics, Russian Armenian
Slavonic University.

At a certain stage of the development of the judiciary
system, to address the issue of court overload, the writ
proceedings were introduced to examine specific cases,
including those related to the payment of administrative
fines.2 In the analysis of writ proceedings and their efficien-
cy interms of delivery of justice, the proponents of the idea
of non-judicial claim to property rightly argue that handling
cases through the writ proceedings does not tantamount
to comprehensive and effective judicial trials.

Thus, the resultant dilemma is either to waive the ju-
dicial claim to property and opt for an administrative pro-
cedure or drop the writ proceedings, and examine cases
of property claims exclusively within the scope of fully
fledged ordinary proceedings.

However, it should be noted that the transition to ordi-
nary proceedings will further overburden courts and ag-
gravate the problem. Elements of both systems, judicial
and administrative penalty, must be applied in a balanced
way to effectively address the issue.

In terms of owners, it should be noted that the system of
non-judicial claim to property contains certain guarantees
for property rights protection. In particular, if an administra-
tive fine is imposed, the offender has a specific deadline
to bring an appeal against that decision to the court. Then,
the case will be examined under the ordinary proceedings
thus ensuring objective and just adjudication. After the ap-
peal deadline, the administrative decision becomes effec-
tive and legally unchallengeable.

From this perspective, the right to judicial protection
puts into question the mandatory nature of the procedure
for judicial claim to property. At the same time, it should
be taken into account that the application of administra-
tive fines is not linked to the field of administrative rela-
tions only. No one is challenging the concept that the
administrative decision shall become effective after a
specific period and there shall be a possibility of its fur-
ther non-judicial enforcement. Nevertheless, in this case
the issue is not only the administrative decision but also
compulsory deprivation of property, i.e. in case of a claim
to property for failure to pay fine,the administrative rela-
tions come into conflict with the civil law relations. There
would be no problem if it refers to the administrative rela-
tions only. For instance, in cases where an administrative
decision bans someone from driving and, after coming
into force, such decision is enforced under administrative
procedure.

The system which allows only for a judgment based
on a compulsory claim to property is aimed to protect the
owner’s rights. The compulsory judicial claim to proper-
ty is a guarantee for the protection of property. However,
when a court hears a case on administrative violation and
imposition of fine, it does examine the issues related to

2 The Republic of Armenia’s Administrative Procedure Code, The
Official Bulletin of the Republic of Armenia, December 19, 2007,
N64 (588)
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property relations. In the course of trial, the court has no
assumption of the rights over which specific property will
be forced to cease. It seems, therefore, that the judicial
claim to property guarantees only that the administrative
penalty is imposed under law. The litigation deals with
these questions only and therefore, in such cases, it is
hard to state that the lawsuit guarantees effective protec-
tion of property rights.

At the same time, the litigation guarantees lawful
grounds for the enforcement. This certainty gives the own-
er a sense of protection. No administrative body is able to
replace the court judgment, including judicial writs. How-
ever, the issue is not only about the psychological feeling
that the compulsory deprivation of property is performed
lawfully. In reality, the court guarantees the legality of the
entire process and acts as a unique filter. Neither adminis-
trative bodies nor administrative appeal systems are able
to substitute court system with its unique mechanism of
judicial control.

Many countries that have a system of non-judicial exe-
cution of writ also have a concept that stipulates a radical-
ly different enforcement under the administrative and civil
laws. “The system of administrative penalties has a char-
acteristic of a relatively independent category defining the
relative autonomy of its operation, where the degree of the
latter is determining the level of that system.”

Thus, the liability caused by the failure to pay an admin-
istrative fine is viewed as a constitutional obligation and
the state is claiming part of the offender’s property equal
to the amount of the fine, i.e. by committing an administra-
tive offence that carries a penalty, the person is forfeiting
part of his/her property. In terms of tax liabilities and, in
particular, property tax, there is an arrangement that the
owner’s property, once created or acquired, is under the
encumbrance, which takes the form of the latter’s obliga-
tion to pay the relevant tax. In other words, the state initial-
ly claims part of the property of all owners in the amount
of tax rate.

Ill. Procedure for the enforcement of
the claim to property

Taking into account that enforcement of administrative
fines in the Republic of Armenia is handled by the admin-
istrative courts under the writ proceedings, due attention
must be given to the strengths and weaknesses of this
procedure.

Article 154 of the Republic of Armenia’s (henceforth
RoA) Administrative Procedure Code stipulates that the
administrative body imposing the fine shall file a petition
in court for the writ proceedings. Though the defendant
is not a party to the writ proceedings, it should not be
assumed that the latter is a mere formality and is prac-

3 Maximov L.V. (2005), System of Administrative Sanctions: Con-
cept and Features, State and Law Magazine, N4, p. 23.

tically detached from the delivery of justice. In contrast
to administrative procedure, where the administrative
decision, once effective, is directly enforced by the bail-
iffs’ service, the petition for the writ proceedings might
be denied.

Article 156 of the RA’s Administrative Procedure Code
stipulates that the court shall not grant writ proceedings
in two cases: if the petition is incompliant to the require-
ments of the Code or the relevant administrative decision
is null and void, i.e. the relevant procedure is functioning
as a filter and guarantees that invalid administrative deci-
sions will not be enforced. Besides, the refusal to grant the
writ proceedings could be challenged in the Administrative
Court of Appeal.

Though the writ proceedings are not an adequately ef-
fective remedy for the protection of rights, the mere fact
that the case is in the court may have a positive impact on
the impartiality of the entire process. In particular, it en-
sures additional awareness of a person about the adminis-
trative fine to be levied on him/her because administrative
bodies sometimes fail to duly notify about the imposition
of a fine. This fact shall also be taken into account spe-
cifically under circumstances when the administrative law
system is still at the development stage.

IV. Legal grounds for enforceability

When looking at the possibility of introducing the non-ju-
dicial enforcement, the accompanying regulatory options
must also be reviewed.

In contrast to many countries where the introduction of
a non-judicial enforcement system has no obstacles at the
constitutional or civil law levels?, the Armenian legislation
provides quite a strict regulation of these issues.

Article 31 of the Republic of Armenia’s Constitution stip-
ulates that the owner is deprived of the property only by
court ruling and in cases prescribed by law. This provision
is further elaborated by the RA’s Constitutional Court in
its decision DCC-630 dated April 18, 2006, where, deal-
ing with the constitutionality of Article 218 of the RA’s Civil
Code, the Court interpreted the content of Article 31 of the
Republic of Armenia’s Constitution and stated that prop-
erty could be confiscated for the failure to fulfill obligations
only through a judicial procedure. Moreover, paragraph 8
of this decision addresses the issue of civil administrative
and other responsibility.

In addition, relevant provisions of the RA’s civil legis-
lation must be accounted for as well. In particular, Article
281 of the Republic of Armenia’s Civil Code stipulates that
foreclosure of the debtor’s property is possible only in two
cases: based either on a judicial decision or an appropri-
ate agreement.®

4 e.g., German Constitution, Article 14
5 The Republic of Armenia Civil Code, The Official Bulletin of the
Republic of Armenia, Special Edition, August 10, 2007
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Thus, the Armenian civil legislation does not provide for
the non-judicial procedure for enforced forfeiture of prop-
erty rights under law.®

It was already noted that the issue of a judicial claim
to property is not purely a civil law question. Provisions of
the Civil Code on the judicial claim to property are in the
field of civil procedure. Similarly, if the article provides for
a non-judicial claim to property in cases set forth by law, it
is also a civil procedure norm.”

At the same time, the judicial procedure for enforced
property deprivation is closely linked to the issue of pro-
tecting property rights under the civil law. Therefore, a
non-judicial claim to property of the debtor is possible only
if such a provision is stipulated in the civil legislation.

In terms of the aforementioned interpretation of the
constitutional norm by the Constitutional Court, it must
be taken into account that the Republic of Armenia’s leg-
islation foresees a possibility of addressing that problem
as well. Thus, Article 68 of the Republic of Armenia’s law
“On Constitutional Court” stipulates a possibility of revis-
ing the legal position adopted earlier, if seven or more
years have passed since the decision was adopted and
a new understanding of the problem has been devel-
oped.?

V. Conclusion

Summarizing the above, it must be noted that the prob-
lem of non-judicial enforcement is important both for the
protection of owners’ rights and the effective functioning
of the enforcement system under the administrative law.
Therefore, the legal system must guarantee a balanced
approach in the field of public law and private law inter-
ests. In the Republic of Armenia, the system of non-judi-
cial foreclosure could be introduced after relevant amend-
ments in legislation.

At the same time it must be noted that the list of prop-
erty of natural persons not subject to enforcement is quite
limited. Article 51 of the RA’s law “On Enforcement of Judi-
cial Decisions” states that the following items shall not be
levied in execution: everyday home appliances, clothing,
children wear, non-luxury items; items needed for profes-
sional activities, if the person’s right to engage in a specific
activity has been revoked; certain number of domestic an-
imals, if the person is engaged in agriculture; items used
for the transportation of people with disabilities; items with
a value up to AMD 5,000°.

8 In some countries civil legislation stipulates non-judicial claim to
property in cases set forth by law. See, in particular, non-judicial
claim to property and enforced forfeiture of property rights, Civil
Code of Russian Federation, Article 237

7 Abova T.E. and Kabalkina A.Yu. (eds) (2006), 3rd edition, Com-
mentary on the Civil Code of Russian Federation, Vol. 1, Institute
of State and Law, p. 669.

8 The Official Bulletin of the Republic of Armenia, 2006/32/487,
June 21, 2006

9 The Official Bulletin of the Republic of Armenia, 1998/12 /45, June
15,1998

Thus, the Armenian legislation provides a possibility
for the enforcement of the writ at a single place of dwell-
ing where the debtor resides. Therefore, if the system of
non-judicial enforcement is to be introduced, specific limi-
tations must be envisaged.

First of all, non-judicial enforcement should not apply
to the real estate of the natural person or, at least, living
premises that belong to the debtor.

Secondly, taking into account that in specific areas of
activity sufficiently high monetary sanctions are stipulated,
it would be appropriate to establish under the law a spe-
cific cap for non-judicial enforcement sanctions. If the sum
of imposed fine would be above that cap, the enforcement
should be done on the basis of a judicial decision only.
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Proper Notification of Case
Participants in the Context of a
Fair Trial

l. Introduction

The presence of case participants at a judicial hear-
ing is critical to the exercise of the right to be heard in the
court. Being in equal and adversarial conditions would
not materialize without properly notifying the participants
about the place and time of the judicial hearing. It means
that such a notification guarantees the observance of the
crucial procedural principles and creates preconditions to
ensure e a fair trial.

The issues pertaining to the proper notification during
the cases tried in the civil procedural order in the Republic
of Armenia (RA), the approaches of the Cassation Court of
RA, existing challenges and possible legislative solutions
will be discussed in this article.

Il. Issues pertaining to the proper
notification-brief procedural description.

The court shall notify all case participants about the
preparation of the case for trial, time and place of the tri-
al, individual procedural actions and call to the court by
summons?. Itimplies that proper notification of case partic-
ipants and other participants of a trial is an important guar-
antee for the enforcement of the legality, nonobservance
of which will lead to certain legal consequences. In par-
ticular, a judgment must be overruled if a court examined
a case in absentia of any of case participants who have
not been properly notified about the time and place of a
judicial hearing®.

Summons shall be sent to case participants and their
representatives bearing in mind that they must have suf-
ficient time to get prepared for the trial and present them-
selves before the court. Consequently, summons sent just
one day before judicial hearing cannot be considered as
proper or when summons are received only one or two
days before a judicial hearing. Such situations have been
assessed on numerous occasions by superior courts (Ap-
pellate Courts and the Cassation Court) and stated that
failure to properly notify trial participant amounts to viola-

' Adviser to the Chief Justice of Cassation Court of the Republic of
Armenia; Ph.D., in Law; Lecturer at Yerevan State University.

2 Petrosyan R.G. (2007), Civil Procedures of Armenia, 3" edition,
Yerevan.

3 See sub-clause 2 of the clause 2 of Article 228 of RA Civil Proce-
dures Code; RA Civil Procedures Code, adopted on 17.06.1998,
HHPT 1998.09.09/20(53), as on 25.12.2012 it is available at
www.arlis.am/DocumentView.aspx?DoclD=75263.

tion of the right to a fair trial of the individual, as the latter
was not given an opportunity to be prepared towards the
case and organize proper defense. Indeed, case partic-
ipants are entitled to submit a motion to a court to post-
pone a judicial hearing. However, the non-submission of
such a motion itself cannot mitigate the fact of improper
notification.

There were and are many issues concerning the noti-
fication of case participants of the civil process in Arme-
nia. Those problems can be separated into those before
the formation of the position of the Cassation Court of RA
about proper notification and after the formation of the po-
sition of the Cassation Court. Since 2006, when the Cas-
sation Court began to enforce its function to form a single
judicial practice as stipulated by the Constitution of RA,
around 40 judicial acts have been made, in which the Cas-
sation Court gave a legal assessment of the issues and
omissions involving the proper notification of case partici-
pants in the civil procedure®.

The review of the practice allows us to conclude that
although the courts would observe the formal aspect
of judicial notification, there were problems of percep-
tion of the notifications’ legal content. While the courts
would observe the requirements of Articles 78-80 and 94
of RA’s Civil Procedure Code?, the observance of those
provisions was merely formal. In particular, in accord-
ance with law, a court would notify the plaintiff/applicant
or the respondent about the time and place of the judi-
cial hearing. However, it would not undertake the rele-
vant measures for the parties to have an opportunity to
present their positions during the hearing, for example,
by starting the hearing of the case with significant delay®.
In some cases, a court would commence the trial without
the evidential confirmation of proper notification of the
parties (currently the post office submits the notice with
the signature of the recipient on it as proof of the notifica-
tion having been served).”.

One can say that at this phase of practice the formation
of a single approach to the legal regulation of the notifica-
tion was of priority. The challenge was to establish a prac-
tice regarding how case participants should be notified
about procedural actions in a manner that can be consid-
ered proper within the context of a fair trial.

4 The decisions of RA’s Cassation Court as of 25.12.2012 are avail-
able at www.armlaw.am.

5 Articles 78-80 of RA’s Civil Procedure Code are included in Chap-
ter Il titled “Judicial Notifications” and concern the order of sending
the judicial notifications, the content of information in them and
Article 94 of the same law regulate the cases, when the location
of the respondent is unknown and it is necessary to announce the
search for the respondent and his property.

8 Inter alia see the decision of Cassation Court of RA in Sassoun
Khachatryan vs. Armen Margaryan and Yerevan Municipality case
dated 02.27.03.2007; civil case No 3-118/VD, as by 25.12.2012 it
is available at www.armlaw.am.

7 Inter alia see the decision of Cassation Court of RA in “Glendale
Hills” CJSC vs. Andranik Barumyan, Emma Aivazyan case dated
27.03.2008; civil case No 3-194/a, as by 25.12.2012 it is available
at www.armlaw.am.
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The decision of the RA’s Cassation Court dated Octo-
ber 26, 20068 was the cornerstone in the settlement of this
subject. The notification of case participants according to
the letter and spirit of the law assumes active actions of the
court in regard to notifying about the day, time and place of
a judicial hearing, which must be done by using the means
and ways envisaged by Article 78 of RA’s Civil Proce-
dure Code. Irrespective of the way of notification, it must
be able to prove the fact that the case participant(s) has
(have) been properly notified about the judicial hearing.

The right of case participants to be informed about the
time and place of the judicial hearing and the court’s ob-
ligation to inform are directly connected by the general
principle of equality of all towards the law as guaranteed
by the Constitution of RA and principles of adversarial pro-
ceedings and equality of arms as stipulated by RA’s Civil
Procedure Code. The aforementioned principles can be
implemented in full only in case when each of case partic-
ipants is enabled to be present at the judicial hearing. For
that very reason, the notification of case participants about
the day, time and place of the judicial hearing is the obliga-
tion of the court, non-observance of which, in the meaning
of Article 227 of RA’s Civil Procedure Code, is an essential
violation of the criminal procedure law.

One should also mention that the Cassation Court has
stated that non-observance of the requirement of the noti-
fication is a violation of the right to a fair trial as guaranteed
by Article 6 of the European Convention of Human Rights
and Fundamental Freedoms (hereinafter referred to as the
Convention or ECHR).

Referring to the viewpoint of ECHR, the Cassation Court
of RA has mentioned that although it is not directly men-
tioned in the first part of Article 6 of the Convention. The
ECtHR has pronounced itself that the Contracting States
should not only stipulate the right of judicial protection of the
civil rights, but also must ensure In a specific case the real
opportunity for a person to exercise that right®. For exam-
ple, by making a decision about the rights of a person not
attending in a case, a court does not ensure the real par-
ticipation of the respondent to the trial, thus depriving him/
her of the rights guaranteed by Article 6 of the Convention?®.

At this point it is appropriate to mention that in Armenia
the issue of notification of case participants has also been
considered by the European Court of Human Rights (here-

8 See the decision of Cassation Court of RA in “Haykap Bank” CJSC
vs. Shahen Babayan dated 26.10.2006; civil case No 2-2128/A,
as by 25.12.2012 it is available at www.armlaw.am

9 For aforementioned interpretation of Article 6 of the Convention re-
fer to the case COLOZZA vs. ITALY; 9024/80, ECHR 12.02.1985,
clause 28 of the decision; as by 25.12.2012 it is available at
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-57462.

10 Being the first in regard to settling the issue of proper notification
and forming a single practice the aforementioned decision of RA’s
Cassation Court guided the judicial practice in the direction of
complete and tangible exercise of the right to be heard in the court
concerning the proper case. The result is quite obvious: since
2011 till date the court did not state any violation of the right to a
fair trial on the grounds of improper notification and consequently
no judicial act has been overruled on this ground.

inafter referred to as ECtHR) in 2007. In Nikoghosyan
and Melkonyan vs. Armenia, the ECtHR stated that part
1 of Article 6 of the Convention has been violated on the
grounds that the principle of equality of arms has not been
observed. In the aforementioned case, it came into light
that the notifications about the judicial hearing sent ten
days before by the Appeal Court to the applicants reached
them only after the judicial hearing. Irrespective of this
fact, the Appeal Court summoned the judicial hearing with
the participation of the representatives of the other party
while the applicants were missing*2. The ECtHR reminded
that in cases when a trial includes opposite private inter-
ests, the requirement of equality of arms, which is one of
the features of the concept of fair trial, assumes that each
party must be given a reasonable opportunity to present
proper arguments, including evidence, under conditions
which do not place them in less favorable conditions in
comparison with the other party. Moreover, not notifying
one of the parties in a way that would enable him/her to
fully exercise the right to be present by the authorities can
generate questions concerning part 1 of Article 6.

The ECtHR has also found that by summoning a hear-
ing in absentia of the applicants, the Appeal Court did not
properly check whether the applicants have been properly
notified about the hearing. The representative of the re-
spondent was present at the hearing and presented his
arguments and explanations orally, about which the appli-
cants did not have a chance to present their position. They
did not have a chance to present their oral arguments in
support of their claim. This omission was not rectified ei-
ther by the fact that the applicants could appeal the judg-
ment in the Cassation Court, as the latter, in contrast to the
Appeal Court, does not perform a complete re-trial of the
case. Thus, under the case circumstances, the principle of
equality of arms has not been observed.

As one can note, the decisions of the Cassation Court
of RA and ECtHR have had a direct impact in eliminating
the challenges rising as a result of improper notification of
case participants in domestic courts, in particular, by form-
ing a unified legal practice. On the other hand, one must
note that efforts to maximize the objective of ensuring a
person’s presence at the hearing of a court or creating
safeguards for such participation may give rise to the issue
of extended periods of case trials.

Il.  Existing challenges and possible
legislative solutions

The fact that currently there is only a single application
in courts regarding the legal provisions that regulate the
notification of case participants, and the substantial de-

it See NIKOGHOSYAN AND MELKONYAN vs. ARMENIA, 11724/
04 13350/04, ECHR 06.12.2007 judgment’s final part, as by
25.12.2012 it is available at http://hudoc.echr.coe.int/sites/eng/
pages/search.aspx?i=001-83884.

12 See clauses 19-23 in the same place.



Liparit Drmeyan

SCLJ 4/2013 181

crease in the cases involving non-participation in the ju-
dicial hearings or individual judicial activities does not yet
mean that there are no problems in regard to this issue.
The review of the current practice demonstrates that
very often the proper notification of case participants is
ensured at the expense of extending the trial periods. This
is principally an issue of legal regulation, as the relevant
provisions of RA’s Civil Procedure Code consider it nec-
essary to notify a person, and the court must be assured
that the notification has been received in person. Whereas
very often it is not possible to ensure the proper notification
of the person in person within a reasonable period, as the
parties often avoid the receipt of the notifications because
of various reasons. In fact, the actions aimed at proper no-
tification lead to the violation of another component of the
right to a fair trial, the right to a trial in a reasonable time.
Ever since the adoption of the Civil Procedure Code of
RA in 1998, there has been no amendment made to the
chapter titled “Judicial notification” until 2012. The amend-
ment made in 2012 was conditioned by the progress in
various areas of public life and had an objective to ensure
the proper notification of case participants by an addition-
al mechanism. The contents of the amendment allow the
applicants, respondents and third party to mention their
email addresses in their applications to which courts can
send an e-notification, which is equivalent to a proper noti-
fication, if there is an electronic confirmation of its receipt?2.
The new legislative regulation created an addition-
al guarantee to provide for a proper and faster means of
notifying trial participants. It is a different question that in
practice this form of notification is almost missing. In this
regard, the e-notification form often used in the adminis-
trative procedure can be considered as progressive. Ac-
cording to the regulation envisaged by RA’s Administrative
Procedure Code, when the address of a trial participant
is unknown, then the posting of a notification on the offi-
cial webpage of public notifications of the Republic of Ar-
menia shall be considered as a proper notification'*. The
first such notification in the administrative proceedings
was made in May 2011 and more than 700 notifications
have been posted till date since the first web posting on
the official webpage of public notifications (www.azdarar.
am )'S. Following such experience, the RA’s draft “Law on
Making Amendments” to the Republic of Armenia’s Civil
Procedure Code’® stipulated rules which envisage more
flexible regulations for proper notification of case partici-

13 See Article 1 of Law on Making Amendments to the Republic of
Armenia’s Civil Procedure Code 22.03.2012, HO-37-N, HHPT
2012.04.11/19(893), as of 25.12.2012 it is available at www.arlis.
am/DocumentView.aspx?docid=74983.

14 See part 2 of Article 62 of RA’s Administrative Procedure Code;
HHTP 2007.12.19/64(588), as of 25.12.2012 available at www.
arlis.am/DocumentView.aspx?DoclD=78326.

5 See sub-section “RA Judicial Bodies” of “Announcements” of
www.azdarar.am, available as of 25.12.2012.

6 The draftis available at http://moj.am/storagef/files/legal_acts/legal_
acts_5394019566_Qax_dat_26.11.2012.pdf as of 25.12.2012.

pants. Thus, they envisage not only notification via e-mail,
but also posting the notification on the official webpage
of public notifications. Besides, if a party to a trial chang-
es residence or address of communication and does not
inform the court, the party will be considered as properly
notified, even if the notification sent to the party’s address
has been returned to the court on the grounds that the giv-
en person does not live at that address.

We consider that with the regulation mentioned above
it is possible to balance the issue of proper notification and
the issue of conducting a trial within a reasonable period
of time.

IV. Conclusion

As a result of the aforementioned, the cases of non-no-
tification or improper notification and overruling of judicial
acts on that ground have been considerably decreased.
The judicial practice formed as a result of the Cassation
Court of RA’s decisions, and the increase in judicial per-
ceptions have contributed to it. Nevertheless, there are
still questions which cannot be answered merely by judi-
cial acts. New legal regulations to ensure the notification,
consistent with the current reality, as well as improvement
of legal awareness of the public are needed.

We think that in near future the new legislative regula-
tions concerning the judicial notifications will contribute to
increased efficiency and fuller exercise of the right to a fair
trial.
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Shortcomings of Legal Regulation
of Arbitration as an Alternative
Mechanism of Resolving
Commercial Disputes: Case Study
of Georgia

This article aims at presenting arbitration as an alter-
native mechanism of commercial dispute resolution within
the realm of Georgian law. The author reviews the provi-
sions of the Law of Georgia “On Arbitration,” and, based on
the analysis of arbitration practice in Georgia, appraises
the eradication of institutional shortcomings which should
ensure better performance in the future.

The introduction of arbitration in Georgia as an impatrtial
and timely mechanism of commercial dispute resolution is
bound to become an effective measure. This, in turn, is a
basis for the establishment of a mechanism of alternative
dispute resolution in private law.

l. Introduction

Arbitration is a mechanism of alternative dispute resolu-
tion, which enables parties to settle legal problems arising
between them with the help of a quasi court/judge (the so
called arbitrator) appointed by themselves. According to a
viewpoint expressed in legal doctrine, the practice of arbi-
tration preceded the formation of courts?.

Like any other legal institution, the existence of arbitra-
tion depends on clear legal principles around which the
whole institution should be built up. Arbitration as an alter-
native mechanism of dispute resolution between parties
is a quasi-judiciary institution, which contains procedural
rules characteristic to arbitration, and yet is based on fun-
damental principles of a fair trial.

One of the most important features of an effective and
efficient institution is trust, which defines the attitude of the
public towards it. Other important principles that ensure
optimum performance of an institution of arbitration are
independence, impartiality, and certain legal autonomy.
Transparency and accessibility of arbitrating tribunal, and
arbitration proceedings as viewed by the parties are also
noteworthy as they imply open communication, and estab-
lish credibility of the institution.

There are certain practical problems that hinder the es-
tablishment of an arbitration court as an independent and
efficient institution that enjoys public trust. Inability to ef-
fectively regulate arbitration (selection of arbitrators), and

' Private Lawyer, Executive Director of the Centre for Professional
Development of Lawyers; Member of Commission of Continued
Legal Education at Georgian Bar Association.

2 Tsertsvadze G.(2008), International Arbitration, Thilisi, p. 28.

the qualification and independence of arbitrators at the
institutional level and in practice are two such problems.

II. Selection and formation of an arbitration
court

The implementation of the abovementioned principles
is impossible without a fair mechanism for the selection of
arbitrators and the formation of an arbitration court.

As of today, arbitration proceedings, composition, ap-
pointment, recusal and discontinuation of the term of of-
fice of arbitrators are governed by Chapter Three (Articles
10-15) of the Law of Georgia “On Arbitration (hereinafter
the “Law”).”

Under the Law, an arbitration court consists of one or
more arbitrators. The number and the procedure of ap-
pointment are defined by the parties to the dispute (Article
10 of the Law). The said provision is reinforced in Article
11.2 of the Law, under which the procedure for the ap-
pointment of arbitrator(s) and the president of an arbitra-
tion court is determined with the disputing parties’ consent.

In my opinion, the procedure for the formation of an
arbitration court is fair and based on equality. However,
this procedure only applies where there is no agreement
reached between parties. Under the procedure, if an arbi-
tration court should include three arbitrators; two arbitrators
are appointed by the parties, who in turn appoint a presi-
dent of the arbitration court. If either party fails to choose
an arbitrator within 30 days after receiving the request
from the other party, or if the two arbitrators cannot reach
an agreement on the appointment of a president within 30
days of their selection, a court, based on an application of
a party, is entitled to appoint an arbitrator/president within
30 days after receiving the application (Article 11.3.a) of
the Law). Should an arbitration court consist of only one
arbitrator, and the parties failed to reach an agreement,
a court is entitled to appoint an arbitrator within 30 days
after receiving an application from a party (Article 11.3.b).
In order to ensure an independent and impatrtial arbitrator,
the court should take into account the qualification require-
ments agreed between the parties.

In the light of the conditions mentioned above, it can
be concluded that the statutory procedure for the forma-
tion of arbitration tribunal is based on equality and parity
of parties. Where parties do not reach an agreement on
the selection of a third or a single arbitrator, the issue is
resolved by a neutral party — a court of general jurisdiction,
which can be deemed a fair mechanism.

However, the analysis of the practice shows that almost
in all cases the parties forego the balanced statutory pro-
cedure of forming an arbitration tribunal, and opt for other
mechanisms, which may allow unequal representation of
either party. “Voluntary” agreements to such effect raise
a number of questions. There is a reason to believe that
creditors (lenders, credit institutions, etc.) take advantage
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of their dominant position in the market, and impose upon
parties to select a particular arbitrator, which is against the
spirit of selecting arbitrators as laid down by the statutes.

When it comes to the permanent arbitration tribunal, in
most cases, disputes are considered by a single arbitrator
(in order to make the arbitration procedure cost-effective)
who is selected and appointed by the president of arbitra-
tion tribunal out of the list of arbitrators.

Despite its drawbacks, a party should opt for this alter-
native dispute resolution instead of a general court. The
former allows much more leeway and entitlements, and
the major freedom of choosing an arbitrator, which the lat-
ter does not allow. A party may express its will when se-
lecting an arbitrator, which is the most important criterion
for the perception of justice. Western experience in this
regard is noteworthy. Arbitration has been in practice for
centuries, and the confidence in this institution is very high
due to its reputation for long history of fair arbitrations. In
Georgia’s scenario, where the institution is still nascent,
the major responsibility of building trust rests with arbitra-
tors. If a corps of arbitrators with sound credentials and
considerable public trust is developed, it will be feasible to
deploy them effectively during specific arbitrations.

An arbitration tribunal is a private institution and has
more autonomy than those individuals directly taking a
decision. Arbitrators are members of an arbitration tribu-
nal and dependant on it for their continual membership.
A contract with an arbitrator is concluded on behalf of an
arbitration tribunal. If an arbitrator’s decisions run counter
to the principles of arbitration, he or she soon will be with-
out a contract and will not be able to continue as a func-
tioning arbitrator. Where an arbitrator is independent from
external influence, and only a party to a dispute is entitled
to select him/her, the institution of arbitrators thus created
is strong. Under such conditions, arbitrators act on a com-
petitive basis, and they continue their activities as long as
they enjoy high degree of public trust.

Ill.  Independence of an arbitration tribunal
and conflict of interests

Avoiding conflict of interests is an important factor for
the independence of the institution of arbitration. There
are frequent practical examples where arbitrators fail to
avoid conflict of interests. Some permanent arbitrators are
under either direct or indirect influence of the credit institu-
tions, or affiliated to these bodies. Also, there are frequent
cases where some of the permanent arbitrators are repre-
sentatives of law firms that provide legal services to credit
institutions and lenders whose disputes may become sub-
jects of arbitrations over which said arbitrators could be
presiding over. It is a typical case of conflict of interests
which is not prohibited in express terms by legislation.

The instances of conflict of interests are evident if we
analyse the courts’ practices. The City Court, for example,

refused to acknowledge and enforce an arbitration court’s
decision due to the conflict of interests.3

The Court deemed that the following factual circum-
stances amounted to conflict of interests: 67% of the start-
up capital of a legal entity having an arbitration claim and
16.65% of the start-up capital of the permanent arbitration
court considering that particular claim was owned by one
and the same person. The Court of Appeals observed in
its judgment that Article 45.1. of the Law of Georgia “On
Arbitration” lays down the grounds for refusal to acknowl-
edge and enforce an arbitration court’s decision. Under
paragraph ‘B’ of the aforementioned Article, a party’s claim
on the acknowledgement of a decision may be rejected if
the latter contradicts public order. The Court of Appeals
observed that despite the fact that neither the Civil Pro-
cedure Code nor the Law “On Arbitration” contains any
definition of what should be understood as “public order,”
the logical analysis of the provision, the arbitration, which
is in serious violation of parties’ procedural right to have
the case considered by an independent and impartial arbi-
trator, shows that it is in breach of public order. Moreover,
the Court observed that an arbitrator is considered to be
impartial unless there are circumstances that raise doubts
concerning the integrity of an arbitrator, irrespective of the
fact whether there was an arbitration agreement concern-
ing the given arbitrator or an arbitration court.

From the analysis of the abovementioned case, it is
obvious that the impermissibility of conflict of interests is
not governed by legislation in express and detailed terms,
which may be considered to be a shortcoming. It is, how-
ever, deemed to be a breach of public order in jurispru-
dence.

Unlike the particular case discussed above, there are
other cases where it is very difficult to establish interrela-
tion between the parties and arbitrators, and hence con-
flict of interest. As mentioned, when creating permanent
arbitrators, credit institutions and other dominant organ-
isations use false identities of owners, and sometimes
companies registered in offshore zones, which make it
impossible to identify an ultimate beneficiary. Accordingly,
it is realistic to assume that an interested party may create

3 See, judgment No. 2B/2130-11 of 20 July 2011 adopted by Thilisi
Court of Appeals:
“The Chamber observes that the statutory definition of public or-
der is not given in either Civil Procedure Code of Georgia or the
Law of Georgia “On Arbitration.” However, stemming from a logi-
cal analysis of the provision, an arbitration decision, which is in a
substantive breach of parties‘ procedural right to have their case
considered by an independent and impartial arbitrator is in breach
of public order. An arbitrator should be considered independent
unless there are circumstances giving rise to a reasonable doubt
as to the partiality of the arbitrator. The fact whether there was an
arbitration agreement concluded does not have any relevance.
Accordingly, the Chamber is satisfied that in the case before it, the
aforementioned fact raises a reasonable doubt as to the impar-
tiality of the arbitrator which in its turn affected the basic principle
of equality of arms. Therefore, the violation of a procedural rule
during the consideration of the case concerned shall be construed
as the breach of public order within the meaning of Article 45.b.a)
of the Law of Georgia “On Arbitration.”
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a permanent arbitrator and have his/her disputes resolved
by that arbitrator.

The degree of interdependence between permanent ar-
bitrators and a particular arbitration court seems to be like-
wise problematic. Every permanent arbitrator on the list of
arbitrators is an independent entrepreneur. Arbitrators are
members of an arbitration court and are dependent on it
because they have been selected by the arbitration court’s
senior managers.

Accordingly, if there are decisions against arbitration
policies, opposing arbitrators may be struck out of the ar-
bitrators’ register. | believe that the best practices of sep-
aration of competences between arbitrators and arbitra-
tions that exist abroad should be introduced in Georgia in
order to ensure independence of arbitrators. This can be
achieved through legislative changes that ensure that an
arbitrator is completely independent from a permanent ar-
bitrating body and can only be selected by a party.

| also believe that the legislation should envisage a
mechanism for preventing conflict of interests. It should in-
clude statutory regulation of organisational form of arbitra-
tion, certain limitations for arbitration court’s founders, and
further safeguards to ensure arbitrators’ independence
and impartiality.

IV. Arbitrators’ qualification

It is crucial that arbitrators have adequate qualification
in order to have the public’s confidence. Arbitrators’ qual-
ification is not governed by law. It is evident from case
studies that major violations in discharge of their duties
are attributed to lack of established standards of qualifi-
cation.

When reviewing the Law of Georgia “On Arbitration,” it
was revealed that legislation does not require an arbitrator
to have any professional skills for the consideration of a
particular case.

Article 2 of the above Law deals with the terms referred
to in the Law. The interpretation of the term “arbitrator” is
not, however, to be found in article 2, and it is logical that
the Law does not stipulate any qualification or professional
requirements for arbitrators, let alone any personal char-
acteristics or other preconditions to be met by arbitrators
before taking up office.

It is noteworthy that Article 16 of the Law of Georgia “On
Arbitration” governs competences of an arbitration court.
However, it stems from the contents of the aforemen-
tioned provision that the competences only mean their en-
tittements and not qualifications.

Accordingly, bearing in mind the above circumstances,
it is obvious that the legislation in force does not regulate
any requirements related to an arbitrator’s qualifications
which | believe to be one of the shortcomings of the legal
requirements.

With the view of redeeming the aforementioned legis-
lative shortcomings, the law should provide particular re-
quirements for arbitrators to meet.

The definition of professional competences of arbitra-
tors has a great practical implication. The subtle details of
an arbitration procedure may have an impact on the final
judgment?®, and hence it is expedient to lay down statutory
provisions about arbitrators’ qualifications.

It is one of the obligations of arbitrators to act fairly and
impartially. This obligation is specified in common law. If
this principle is enforced, it will be mandatory that arbi-
trators’ qualifications meet certain criteria which will be a
precondition for a qualitative consideration of disputes be-
tween parties.

The abovementioned subject acquires even more im-
portance given the fact that exclusive entitiement to adopt
an arbitration decision rests with arbitrators and not arbi-
tration institutionsS. Accordingly, it is even more important
to define the qualifications of every single arbitrator as it is
quite feasible that an arbitration court at stake has a good
reputation but a particular arbitrator considering that case
fails to meet professional and other requirements.

Arbitration disputes are resolved by arbitrators and the
quality of proceedings and consideration of claims depend
on their qualification, professional and personal skills, and
sense of responsibility. Accordingly, it is presumed that
the parties should be willing to agree upon not only the
number of arbitrators, but their professional and personal
skills as well.

Selection of an arbitrator is decisive for the outcome of
arbitration proceedings. Accordingly, the eligibility criteria
should be specified by legislation. It is also important to
determine the scope of detailed background check when
choosing arbitrators to ascertain their independence and
impatrtiality®.

In order to address the existing shortcomings, we be-
lieve that the Law of Georgia “On Arbitration” should be
amended, and provide for particular qualification require-
ments for arbitrators

In particular, an arbitrator should meet the following cri-
teria:

a) practical experience of working as an arbitrator;

b) theoretical knowledge as well as specific knowledge

of the subject matter;

¢) ndependent, impartial and enjoy high degree of con-
fidence;

d) endowed with certain personal characteristics, in
particular, should be open for a dialogue, be collegi-
al, consider and evaluate with objectivity and empa-
thize with people;

4 Tsertsvadze G.(2008), International Arbitration, Tbilisi, p. 282

5 Idem.

6 Gerhard W.(2004), Choosing Arbitrators: the International Prac-
tice of Law in Action, in Reflections on the International Practice of
Law, ed. Nedim Peter Vogt, Helbing & Lichtenhahn, p. 222.



Irakli Kandashvili

SCLJ 4/2013 185

e) command of languages;

f) knowledge of the particular area of business the par-

ties are dealing with;

g) sufficient time for consideration of a decision in a

case;

h) bound by the ethical standards of a lawyer since ar-

bitrators are usually lawyers;

With the view of improving the present law in force, it is
advisable to have qualification requirements determined
by law. This will also serve the objective of offering the civil
society arbitration process of better quality.

V. General analysis of court practice

There are interesting tendencies in the jurisprudence of
Thilisi and Kutaisi Court of Appeals in terms of the recogni-
tion, enforcement and annulment of arbitrational decisions.

The analysis of the court cases at our disposal shows
that the Court of Appeal has established practice, under
which an arbitration clause is legal only where a particular
arbitrator (a permanent arbitration court) is appointed by
parties’ agreement. Moreover, the said clause must not
have an alternative’. The aforementioned proves once
again that a dominant party takes advantage of a blank
reference to arbitration, or the wording “of party’s choice,”
which is not considered by a court to be an arbitration
agreement®. The court practice shows that most of arbitra-
tion decisions are annulled due to the fact that arbitration
agreements fail to meet the statutory requirements, i.e. the
right to choose an arbitrator is not guaranteed.

The analysis of the court practice indicates that a court
of appeal may annul an arbitration decision due to the

7 See judgment no. 23/1691-11adopted by Thilisi Court of Appeals
on 24 October 2011: “It stems from the contents of the said Article
that the disputes arising between private parties may be consid-
ered by an arbitrator agreed by the parties when concluding an
arbitration agreement. The agreement should stipulate in express
terms a particular arbitration, entitled to consider and resolve a
dispute. An arbitration agreement should be deemed null and void
if it does not refer to arbitration or it is impossible to presume which
arbitration could be implied by the parties. An arbitration agree-
ment must not presuppose two or more arbitrations as authorities
to consider arbitration disputes.”

8 See judgment no. 2b/2273-11 of Thilisi Court of Appeal adopted
on 5 September 2011: The decision on this dispute calls for legal
assessment of the final arbitration clause in the contract on loan
and mortgage concluded by the parties on 4 September 2008.
Under the clause, the parties undertake to bring any disputes re-
lated to the contract to arbitration, chosen by a candidate. The
Chamber observes that “an arbitration agreement may be drawn
up either separately or as a clause to the contract concluded be-
tween parties. By its legal nature it is, however, different from typi-
cal contract clauses. The parties express their genuine will by lay-
ing down jointly and equally the rules for the resolution of pending
or future disputes. Accordingly, both parties authorised to decide
on equal basis about referring the dispute to a private arbitration.
Any agreement between parties about the resolution of disputes
by private arbitration should contain that substantive minimum
which is necessary for its qualifying an arbitration agreement. Un-
der Article 327.1 of the Civil Code of Georgia, a contract shall be
deemed concluded if parties agreed to its all substantive terms
through due procedure. Accordingly, an arbitration agreement
should accurately establish which legal relation is to be referred
to arbitration and it should be feasible to identify an arbitrator to
consider the dispute at stake. “

conflict of interest between a claimant and an arbitrator.
There are also cases where a decision is annulled due to
the violation of “equal protection of parties’ rights” which
implies impartiality of an arbitrator. The cases show that
arbitrators and arbitration courts are interdependent, and
they depend on either a founder or a large “donor” client.
This once again makes us think about the need to regulate
the independence of arbitrators and conflict of interests.

One of the grounds for the annulment of arbitration de-
cisions by Courts of Appeals is that the decisions are in
breach of public order.

When interpreting public order, a court points out cir-
cumstances which substantially violate the procedural
rights and legal interests of the parties. E.g. A party was
not given a possibility to lodge a rebuttal; or a party was
not duly notified about the date of the hearing; a respond-
ent was not duly informed®; a creditor was awarded mort-
gaged property; arbitration decision does not contain the
reasoning party; the settlement text is different from the
text approved by the decision; one set of minutes is signed
by one person, the other set is signed by others, etc.

It stems from the analysis of the aforementioned facts
and court practice that the professionalism of arbitration
is doubtful. There are biased relations between arbitrators
and parties; partial decisions are adopted, and the princi-
ple of equality of arms is ignored, all of which discredit the
idea of alternative dispute resolution.

VI. Conclusion

As the result of the preliminary analysis of institutional
framework and court jurisprudence, it can be concluded
that additional regulation in the field of arbitration is need-
ed in order to further develop and improve the institution.
This will contribute to the popularization of the institution
and increase of public trust. It will in its turn be a precon-
dition for efficient and objective consideration of legal dis-
putes.

We believe that the following issues should be gov-
erned by law in a detailed manner:

e Option for selection of arbitrator/arbitration court;
as the practice shows, at the stage of selection of
an arbitration court, credit institutions enjoy factual
dominance over the free will of the other party, and
can trick them into agreeing to have their case con-

9 See, the judgment of 25 January 2011 adopted by Thilisi Court of
Appeals:
“The court believes that in the given case, the reasonable scope
of the obligation to inform a party about arbitration has been in-
fringed. The fact that arbitration claim was duly submitted and
the respondent had the possibility to lodge a rebuttal cannot be
established from the arbitration case file. Stemming from the
abovementioned, the Chamber of Appeals is satisfied that the re-
quirements provided for by Section 1.a.e) and a.c) of the Law of
Georgia "On Arbitration“ are met with the view of refusing the ac-
knowledgement and enforcement of the decision of LTD “Perma-
nent Georgian Arbitration“ of 3 December 2010. Accordingly, the
Chamber rules to decline the request of acknowledgement and
enforcement of the decision of arbitration of 3 December 2010."
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sidered by an arbitrator representing the interests of
the credit organisation. Therefore it is recommended
to have a unified list of arbitrators, out of which ar-
bitrators will be selected by the parties; the arbitra-
tors, where cases will be considered, will only be in
charge of administrative functions and will not have
any links with arbitration courts;

Lack of independence of arbitration — failure to sep-
arate an arbitrator from an arbitration court — conflict
of interests. One of the ways of addressing this issue
could be implied in the above discussion on drawing
a line between an arbitrator and an arbitration court,
as well as strict regulation of sanctions in the cases
involving conflict of interests. In particular, financial
sanctions are implied as well as prohibition to prac-
tice as an arbitrator in the future;

Determination of arbitrators’ professional standards
by law. The law should govern the minimum stand-
ards that an arbitrator must meet in order to be eligi-
ble to be an arbitrator and qualify to consider a case.



Zahid Mammadov*

The Role of the Court Staff in
Ensuring Fair Trial Rights

l. Introduction

In this article the author examines the crucial role of
court staff (non-judicial court personnel) in ensuring fair
trial rights. Based on international experience and relevant
Azerbaijani legislation, the author specifically highlights
the necessity of strict and diligent fulfillment of job re-
sponsibilities by all court officers. Furthermore, the article
presents a brief summary of the judicial reform process in
Azerbaijan and points to the impact of the reform on the
work of the court staff. The author also summarizes two
judgments of the European Court of Human Rights in re-
spect of Azerbaijan on issues pertaining to the topic and
provides various perspectives on the future of reforms re-
lated to the court personnel.

Il. Research Question

Article 6 of the European Convention for the Protection
of Human Rights and Fundamental Freedoms, signed on
4 November 1950 and in force in respect of Azerbaijan
since 15 April 2002 (i.e. from the day of handing of the
Convention ratification validation paper to the depository),
enshrines “the right to a fair trial.” Paragraph 1 of the Arti-
cle states: “In the determination of his civil rights and ob-
ligations or of any criminal charge against him, everyone
is entitled to a fair and public hearing within a reasonable
time by an independent and impartial tribunal established
by law.” Prior to examining this provision and obligations it
creates for the work of the court staff, it is useful to stress
once more the importance of this Article and positive com-
mitments undertaken by the State Parties. As formulated
in Article 1 of the Convention (“Obligation to Respect Hu-
man Rights”), “the High Contracting Parties shall secure to
everyone within their jurisdiction the rights and freedoms
defined in Section | of this Convention.”

For decades since the adoption of the Convention, le-
gal experts debated and researched the seemingly easy
to understand language of Article 6. The case law of the
European Court of Human Rights repeatedly referred to
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formation Lawyers — The Legal Dialog for Legal Transformation”)
in2011.

and clarified the concepts of “a fair and public hearing,” “a
reasonable time,” “an independent and impatrtial tribunal,”
and “established by law.” Thus, this article treats a simple,
yet the extremely crucial issue of governmental commit-
ment to ensure the right to a fair trial, the issue of the role
of the court staff in delivering a fair and public hearing and
implementation of respective commitments in Azerbaijan.

Arguably, only the people working in the courts fully re-
alize the load of responsibility entrusted to the court staff
for ensuring the proper administration of justice. To illus-
trate the point, | would like to quote from a recent media in-
terview by the President of the European Court of Human
Rights, Mr. Nicholas Bratza. Referring to the 138,000 cas-
es pending before the Court, Mr. Bratza stated that, “the
problem lies in preparation of cases for the examination.
The Court secretariat works really well. We receive cases
from more than 40 countries with different legal systems.
We stand in need of experts who know fine details of these
legal systems?.”

To further corroborate this point, allow me to quote from
Mr. Khanlar Hajiyev, an Azerbaijani judge at the Europe-
an Court of Human Rights: “Examination of applications at
the Court takes some time. The reason lies in the shortage
of legal experts. At present, only one lawyer from Azerbai-
jan works at the Court on a permanent contractual basis.
An exam for selecting a new lawyer was held in July, and
the best qualified candidate will shortly commence work
at the Court on the same contractual basis. | believe that
engaging the second lawyer from Azerbaijan will definitely
speed up the examination of complaints®.”

In the same interview Mr. Hajiyev stressed that the Eu-
ropean Court has an Office with high-skilled legal experts.
Mr. Bratza informed that the Court has 47 judges and 650
officers, of whom 44 are from the UK.

At this point, allow me to digress and, at the risk of pro-
voking pessimism towards the chances of obtaining a fair
judgment at the European Court of Human Rights and the
ability of the Court to provide an effective remedy for rights
breached in applicants’ home countries, to ponder on the
oft-quoted remark that “the European Court has become a
victim of its own success*.” The Strasbourg based Court,
a top institution for adjudicating human rights cases for the
last five decades, now struggles to keep afloat of its mam-
moth case-load. Estimates show that it will take the Court
at least 20 years to process the currently pending cases,
excluding more than 60,000 additional applications that
the Court receives each year.

Hence, it is clear that the European Court of Human
Rights, a standard setter for human rights in Europe, de-

2 Sir Nicolas Bratza defends the European Court of Human Rights.
http://www.guardian.co.uk/law/2012/oct/21/sir-nicolas-bratza-de-
fends-echr

3 Interview of Xanlar Haciyev, the Azerbaijani judge at the European
Court of Human Rights. http://az.trend.az/news/society/2055655.
html

4 http://news.bbc.co.uk/2/hi/europe/country_profiles/4789300.stm
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pends on its staff for fulfilling its duties and making sure it
can cope with the work. Nowadays, all states, regardless of
whether they boast a long-standing judicial tradition or set
out to reform their judicial systems, must pay close atten-
tion to the court machinery and make sure it stays abreast
of the evolving needs of the day. In this regard, it is useful to
learn from the best international practice and consider the
organization and activities of the court staff abroad.

lll. Court staff or non-judicial court personnel:
who are they?

Simply speaking, the court staff includes all court per-
sonnel except judges and members of the jury (where they
exist). Quite naturally, in different legal systems like the
Anglo-Saxon, the continental, etc. non-judicial staff and
their functions differ to a certain extent. All of them, how-
ever, fulfill one basic function; they assist judges (and the
jury) in effective administration of justice.

In the USA, there is a position called the clerk of court,
responsible for administrative tasks in first-instance and
appellate courts. A clerk of court is a kind of court admin-
istrator acting on the basis of a specific job description.
All case-related papers are registered and deposited in
the court clerks’ registry. There are also other clerks to
assist judges. They organize the work of the judge’s of-
fice, sort out, register and label incoming documents, and
sometimes type decisions, instructions, orders and other
papers related to the work of the judges. Court stenogra-
phers have a crucial role to play as they take records of all
trial proceedings. What is more, all judges are provided
with judicial clerks (also known as law clerks or law secre-

taries), whose activities are considered to be much more
important than those of other court officers because they
do research and fact-finding for judges, collect and check
references to the statutory legislation and relevant case
law, and, finally, draft judgments, other court rulings and
orders for judges. This is a perfect job for law school grad-
uates, especially those who graduated with honors and
aspire to a judge’s career in the future.

For instance, the position of a judicial clerk at the Su-
preme Court of the USA is believed to be very prestigious
in the field of jurisprudence. A few law clerks later became
justices of the Supreme Court®. It is worth noting that law
clerks positions, first appeared in the English system, were
later introduced in the USA and subsequently implanted in
all countries with the Anglo-Saxon legal system.

In continental Europe as well as former Soviet republics,
including the South Caucasus states, positions of court of-
ficers and their functions are quite similar. Differences that
have emerged in the recent decades are mainly the results
of earlier and more efficient transition of the countries of
Western Europe towards the application of modern court
administration as well as the implementation of informa-
tion and communication technologies. Countries with the
Anglo-Saxon legal system have had a significant impact
on court administration of countries with the Romano-Ger-
manic legal tradition. This can be partly ascribed to active
participation of the former in training and exchange pro-
grammes. This is especially true of the American involve-
ment; their success in court administration prompted many

5 Yunbam BepHam. MNpasoas cuctema CLUA MockBa, «Hosas
tocTuuma», 2007, c. 235-236. /William Bernam. The US Legal
System/
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Latin American, Central and Eastern European countries
to implement legal reforms (widely promoted and partially
financed by USA) based on the American model®.

Figure 1 shows an integrated staff component mod-
el for the non-judicial court personnel, common for both
continental and Anglo-Saxon legal systems in line with A
Guide to the Judicial Reform and the Role of Court Per-
sonnel, issued by the USAID in 2009.

It would be illuminating to discuss the judicial reforms
and the role of the court staff in Azerbaijan. Later, we will
consider specific obligations and tasks of the court staff in
ensuring the right to a fair trial based on experiences from
Azerbaijan.

IV. Institutional judicial reforms in Azerbaijan:
a brief summary

Being formerly a constituent republic within the USSR,
Azerbaijan declared its independence in the Constitution-
al Act of 18 October 1991. During the seventy years of the
Soviet era, the courts acted merely as the rubberstamps
of the Communist Party, which made fair trials and inde-
pendent judiciary simply impossible. Post-Soviet states
inherited this unlawful and corrupt judicial system from the
previous regime’. The Communist Party apparatchiks had
been forcing judges to accept their diktats through not in-
frequently practiced confidential telephone calls (hence,
the notion of “telephone law”)®. Strong state power, domi-
nation by the prosecutor’s office and lack of independent
judiciary were characteristic of legal systems inherited by
the post-communist states that emerged in 1989 — 1991.

The abovementioned Constitutional Act laid out the
key principles of the legal system and declared that jus-
tice in the country must be administered by independent
courts. However, the fact that Azerbaijan commenced its
state-building under very unfavorable conditions (origi-
nating from decades of the totalitarian rule) could not but
affect the process of establishment of the rule of law in
the country. The situation was further aggravated by the
existence of the well-known conflict, the socio-political
confrontation and the deep crisis extending to all societal
spheres®.

5 A Guide to the Judicial Reform and the Role of Court Personnel:
Reference for USAID Democracy and Governance Staff (July 2009)
www.usaid.gov/our_work/democracy_and_governance/
publications

7 ®Bhalinin mahkemalara inaminin mévcud olmasinin bazi sertleri
(postsovet dévriiniin xUisusiyyatleri nazars alinmagla), Prof. Lado
Canturia. Glrclstan Ali Mahkamasinin sadri. “Mahkama hakim-
iyyatinin nifuzu ve mistaqilliyi”, Konfrans materiallari, Baki, 22-
23 iyul 2002-ci il. s.46. / Prof. Lado Chanturia, President, the
Supreme Court of Georgia. “Some conditions for building public
confidence to the judiciary”. Conference materials: Baku, 22-23
July 2002/

8 Dietrich M.K.(2000), Legal and Judicial Reform in Central Europe
and the Former Soviet Union: Voices from Five Countries, http://
www-wds.worldbank.org

9 “Hiquqi dovlat quruculugu yolunda tacriba ve amakdasliq /“Ex-
perience and co-operation in establishing the rule of law”, Ad-
dress of Minister of Justice Fikrat Memmadov/ Berlin, 9-10 June
2009. http://justice.gov.az/view_articles.php?id=45

The Constitution of the Republic of Azerbaijan adopted
in 1995 declared that Azerbaijan is a democratic and sec-
ular state, based on (1) the rule of law; (2) separation and
interconnection of power; (3) constitutionally guaranteed
civil and human rights and freedoms. The Constitution
clearly identified the judiciary as an independent branch
of the government. These principles were confirmed and
further developed in the Law “On Courts and Judges” en-
acted on 10 June 1997.

In 2000, the selection of judges (first among civil serv-
ants) was first conducted through a competitive test pro-
cedure. In the same year, important steps were taken for
the establishment of the independent judiciary, amounting
to the inauguration of a new court system.

On 17 January 2001, the Committee of Ministers of
the Council of Europe (CE) accepted Azerbaijan as a full-
fledged member into the Council. As one of the obligations
Azerbaijan undertook when acceding to the Council of
Europe, a joint Azerbaijan-CE working group was estab-
lished with the purpose of thorough review of the judicial
legal framework. The working group consisted of judges,
court officials and CE experts. Through intensive efforts,
the joint working group developed a detailed Action Plan
for the judicial reform which was successfully implement-
ed in the following years. When drafting and implementing
the Action Plan, close attention was paid to Recommen-
dation 12 of the Committee of Ministers of the Council of
Europe on Independence, Efficiency and Responsibilities
of the Judges (2010), the European Charter on the Stat-
ute of Judges (1998), Opinion No. 1 of the Consultative
Council of European Judges on Standards Concerning
the Independence of the Judiciary and the Irremovability
of Judges (2001).

As a result of the actions taken, new legislative drafts
aimed at improving the effectiveness of administration
of justice and provide extra guarantees to judicial inde-
pendence were developed and adopted after the posi-
tive appraisal by the Council of Europe. Specifically, the
fundamental renewal of the Law “On Courts and Judges”
in 2004 and the adoption of the special Law “On the Ju-
dicial-Legal Council” contributed to increasing trial effec-
tiveness. For the first time, judges were appointed without
term limitations and rules for evaluating their performance
were adopted. Judges were barred from receiving visitors
with the objective of reducing corruption. To increase judi-
cial transparency, all judgments of upper courts, along with
judgments of lower courts thus revoked or amended, were
to be published. The reforms also led to the establishment
of two independent bodies (mainly consisting of judges);
the Judge Selection Committee, in charge of organizing
the selection of judges, and the Judicial-Legal Council as
a self-governing judiciary authority, which, among other
tasks, was made responsible for disciplining judges in ac-
cordance with new rules based on democratic principles.
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In the last five years alone, 20 new courts, including re-
gional appellate courts, were instituted to improve access
to courts and develop institutions of justice in the regions
of Azerbaijan. 2011 alone saw the establishment of four
regional courts of grave crimes and seven administra-
tive-economic courts (whose main objective is to provide
judicial remedy to citizens for unlawful actions of govern-
ment agencies).

Furthermore, in recent years, the number of judge posi-
tions has been doubled (including 25% increase in 2010)
bringing the nationwide number to 600, which has signifi-
cantly reduced judge caseloads.

In the following part of the article, | will attempt to illus-
trate the impact of the described extensive judicial reforms
on the court personnel.

V. Organization and functions of the court
staff in Azerbaijan

Certainly, these fundamental judicial reforms could not
bypass the non-judicial court personnel. Already the Law
“On Courts and Judges” adopted in 1997 had a special
clause (Article 88%) named “Court staff.” The Law stipulat-
ed thatit is created for the “provision of legal, organizational,
information, logistic, financial and administrative support for
courts.” The initial version of the Law had it named “secre-
tariat” for upper courts and “staff” for lower courts. The Law
as amended in 2004 renamed it “court staff’ (mehkemo
aparati, literally “court apparatus”) at all levels but kept the
original functions of the staff in the five activity areas, viz.:

e legal

e organizational

¢ information

* logistic

¢ finance and administration

10 “Meahkamaler ve hakimler haqginda” 10 dekabr 2007-ci il tarixli
Qanun /The Law of the Republic of Azerbaijan on Courts and
Judges, 10 December 2007/ www.e-ganun.az

Structure and organization of the court staff have
evolved in line with these responsibilities. In general, the
Law provided that each judge shall be supported by a
clerk and an assistant; every court to be equipped with
an office, a library, an archive and a general services
(housekeeping) department; advisors hired for reception
of visitors, systematization and coding of legislation, keep-
ing and summarizing court records and maintenance of
court statistics; and courts must organize clerical work,
proper registration of court rulings and relevant rulings of
upper-instance courts. Institution of a judge assistant is
completely new in Azerbaijan. There were no judge assis-
tants before 2007, nor was there a similar position under
the USSR. In 2007, the position was established for the
first time at the Supreme Court and appellate courts; since
July 2008 assistants were appointed to first-instance court
judges.

As of January 2006, the entire staff component for the
first, second (appellate) and third (Supreme Court) in-
stance courts stood at 1,288. In the last six years various
actions taken within the framework of the judicial reform
have brought the total number of positions of the non-judi-
cial court personnel across the country to 2,262, an in-
crease of 75.6% (or 974 positions). The dynamics of that
increase can be observed in the figure below.

At present, according to the Azerbaijani civil service
legislation, courts and court staff are considered govern-
ment entities, and non-judicial personnel working there
are deemed civil servants. The Law “On Civil Service” of
21 July 2000 stipulates that bodies made of civil serv-
ants, established under the law with a special purpose,
endowed with defined functions set out in the legisla-
tive acts of the Republic of Azerbaijan and funded from
the state budget are considered to be state authorities
(government entities) of the Republic. The definition of
the civil servant, given in the Law, states, “a civil serv-
ant is a citizen of the Republic of Azerbaijan occupying
a paid civil service position in accordance with this Law
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and taking an oath of loyalty to the Republic of Azerbaijan
when recruited to an administrative position in the civil
servicell.”

From this point of view, a member of the court staff is
first and foremost a civil servant, and before assuming
specific responsibilities in the administration of justice
he/she must comply with the general requirements and
functions under the civil service legislation. Legality; ad-
herence to bounds between legislative, executive and
judicial authority; and responsibility for performance of of-
ficial duties are the guiding principles of the civil service in
Azerbaijan. The Law “On Civil Service” sets out the main
responsibilities of a civil servant as the following: enforce-
ment of relevant legislation; timely review of applications
from citizens and impartial resolution of issues within an
official’s competence; respecting confidentiality of infor-
mation related to personal and family life, honor and dig-
nity of citizens; and adherence to the code of ethical con-
duct. Furthermore, the Law prohibits civil servants from
assuming additional positions in the civil service (either
by election or appointment); involvement in pedagogical
or other paid activities without an express consent of the
head of the state entity where they serve (academic or
creative pursuits are exempted from this condition); and
participation in the activity of political parties while execut-
ing their service duties.

As a civil servant and a member of a court staff, a court
clerk plays an important role in the execution of main court
functions. From simple responsibility of declaring judge’s
entrance into a court hall to being personally responsible
for the completeness and correctness of all trial records
(the law provides that a clerk is independently responsi-
ble and is under nobody’s instruction in maintaining the
“minutes of trial session”, i.e. court records), a clerk is a
key figure in the administration of a fair trial. The proce-
dural legislation (the Criminal Procedure Code and the
Civil Procedure Code) entrusts to the court clerk important
responsibilities and the legal status of a participant in the
proceedings. Specifically, the Criminal Procedure Code
assigns a court clerk to the category of “other participants”
in a criminal process. Article 98 of the Code defines a court
clerk as a court staff with no personal interest in criminal
procedure, appointed with the primary duty of keeping tri-
al records. A Court clerk’s functions are enumerated as
follows:

* be present in the courtroom throughout the time re-
quired to draw up the record of the hearing, and not
to leave the room without the permission of the pre-
siding judge;

e fully and accurately record the course of the court
proceedings, the court decisions, the applications,
objections, evidence and submissions of parties to

1 “Dovlat qullugu hagqinda” 21 iyul 2000-ci il tarixli Qanun /The
Law of the Republic of Azerbaijan on Civil Service, 21 July 2000/
www.e-ganun.az

the proceedings and the other matters which must
be mentioned in the record;

e prepare and sign the record of the hearing within the
period prescribed in the law;

* give information about his/her relationship with the
participants in the criminal proceedings at the re-
quest of the court or of parties to the proceedings;

e obey the instructions of the presiding judge;

* not divulge information about circumstances relating
to the inviolability of private and family life or state,
professional, commercial and other secrets protect-
ed by law; and

¢ perform the other duties provided for in the Code.

The court clerk bears personal responsibility for the
accuracy and completeness of the record of the criminal
hearing and shall accept no instructions on the contents
of the written record. The clerk is liable under the legisla-
tion of the Republic of Azerbaijan for non-performance of
these duties.

Another aspect that proves the importance of the court
clerk is that the legislation (the Civil Procedure Code Arti-
cle 20 and the Criminal Procedure Code Article 116) pro-
vides the same grounds for objections to court clerk as
for the judge. Apart from this, as judges are legally barred
from receiving and meeting parties of the case, the Law
“On Courts and Judges” requires secretaries of a judge
in question to receive visitors on matters related to court
proceedings.

Adopted in 2007 and amended in 2011, the Guidelines
on “Organisation of Paperwork at the Courts of the Re-
public of Azerbaijan” define responsibilities of court clerks
concerning court workflow. Certainly, the most important
of these responsibilities is arranging the dispatch of court
notices, to be performed by the court office. This looks like
an easy and purely technical matter, but in fact it is one
of the important functions of the court staff within the ju-
ridical apparatus for ensuring the equality of arms, which
is one of the fundamental principles of a fair trial. Timely
and accurate execution of this responsibility shall indeed
ensure enforcement of the fair trial rights under Article 6 of
the Convention in all their constituent elements, including
the right of a person “to have adequate time and facilities
for the preparation of his defense”; and the right “to exam-
ine or have examined witnesses against him and to obtain
the attendance and examination of witnesses on his be-
half under the same conditions as witnesses against him.”
Non-performance of the relevant tasks by the court per-
sonnel can be deemed by the European Court of Human
Rights to constitute a breach of Article 6 (see below the
ECtHR judgment in Abbasov v. Azerbaijan).

As it was mentioned above, judges were provided with
assistants or aides since 2007. Unlike court clerks, the
rights and responsibilities of judge assistants have been
defined neither in the Law “On Courts and Judges” nor in
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the procedural legislation. Nevertheless, judge assistants
do perform some important functions in court proceed-
ings. A preliminary study of this newly established insti-
tution shows that in most of the courts the assistants are
involved in drafting court judgments and rulings. This, of
course, does not alleviate the need to assign formal rights
and responsibilities of law to judges’ aides.

Other court staff employed in the judiciary system have
the civil service title of advisors. In most first instance
courts, one senior advisor deals with receiving visitors.
In appellate and cassation instance courts, the reception
function is executed by a special unit (department). Appli-
cation and requests on issues not related to judicial pro-
ceedings are regulated by the Law “On the Procedure for
Reviewing Citizen Applications.”

It must be noted that the reception of citizens and re-
view of their applications in the appropriate manner plays
a key role in forming the public opinion about the judiciary.
It is true that such opinion (positive or negative) mainly de-
pends on the experience of people in cases where they or
people they trust were involved directly. However, the sec-
ond most powerful opinion former is the work of the court
staff during filing of a case, sending a request or a petition,
presenting documents to a court and other procedural ac-
tions. This effect is even more pronounced with people
who are not well versed legally and rely on the informa-
tion and help of the court staff in these actions. While per-
forming these duties, the court staff should be careful to
avoid overstepping their competences by providing legal
aid to court customers, giving legal opinions, discussing
prospects of their cases, etc. It is especially glaring when
the court staff attempt to resolve issues that belong solely
to the authority of a judge (regarding this see below the
ECtHR judgment in Hajiyev v. Azerbaijan).

In the Law “On Courts and Judges” (see above, Ar-
ticle 88), the role of civil service advisors, categorized
as “other court staff,” is defined as systematization and
coding of legislation, summarizing judicial practice and
maintenance of court statistics. Certainly, these tasks are
crucial from the point of quality and adaptability of the
administration of justice to the needs of changing legis-
lation, creating awareness about the importance of the
judiciary in the society and performance evaluation of
courts and judges.

The court office (documentation desk), library, ar-
chive and housekeeping mentioned above are manned
by court’s technical staff. Their functions are quite
self-explanatory, and there is no need to dwell on them.
One thing worth noting, though, is that the court presi-
dents and judges call the office of the court its “heart.”
Thus, correct registration of cases, distribution of case-
load among judges is done by the office staff and or-
ganization of smooth workflow at the court largely de-
pends on their professionalism and skill. According

to the amended Law “On Courts and Judges” and the
abovementioned Guidelines, the court office staff are
given a key task of dividing cases between judges. Un-
like before, this is done by clerical staff based on the
special coding system, without the interference of the
court president.

VI. On two ECtHR judgments in cases v.
Azerbaijan

From the date of ratification of the Convention by the
Republic of Azerbaijan, the European Court of Human
Rights (ECtHR) reviewed 1,765 applications from Azer-
baijan. Additional 1,475 applications against Azerbaijan
are currently in the Court docket. 74 of them have been
communicated, and judgments will be drafted based on
the correspondence between the parties.*?

According to the Court’s official statistical data pub-
lished on the ECtHR website,*® as of the end of 2011:

e ECtHR issued 51 judgments in cases v. Azerbaijan
(3% of all applications from Azerbaijan). In the case
of the rest of the 97% of applications, the Court ruled
on the inadmissibility of the cases.

* In 47 of 51 judgments, the Court established viola-
tions of substantive provisions of the Convention.

* In 34 cases, the Court found a breach of Article 6 (the
right to a fair trial), of which 12 judgments were re-
lated to non-enforcement of judicial decisions of the
national courts.

Thus, the majority of judgments (34 of 47) against Azer-
baijan are related to the breach of the fair trial rights. Two
of those 34 judgments (that is, 6% of all judgments under
Article 6) specifically address the problems of exceeding
authority and non-performance by the court staff, as can
be seen from the analysis of these two cases given be-
low. In the first case (Hajiyev v. Azerbaijan) a court clerk
exceeded his authority by issuing official letters to an ap-
plicant on the matter that belongs to the competence of
the court (or the judge). In the second case (Abbasov v.
Azerbaijan), the ECtHR ruled against Azerbaijan because
the Court found that a court clerk failed to duly notify an
applicant about a court hearing.

In Hajiyev v. Azerbaijan (no. 5548/03, 16 November
2006), the Court held that the applicant’s access to the
court was unjustly restricted, which constitutes a viola-
tion of the right to a fair trial under Article 6 of the Con-
vention.

The Court noted that despite a very special situation
stemming from the recent reforms in the Azerbaijani crim-
inal procedure law, the situation leading to the violation of
Article 6 rights arose because of the lack of official inter-
pretation of domestic legislation pertaining to the appli-

12 http://az.trend.az/news/society/2055655.html
13 http://www.echr.coe.int/NR/rdonlyres/E58E405A-71CF-4863-
91EE-779C34FD18B2/0/APERCU_19592011_EN.pdf



Zahid Mammadov

SCLJ 4/2013 193

cant’s case. Instead, a court clerk (the Head of the Cor-
respondence Department of the Court of Appeal) issued
several letters to the applicant informing him that his case
would be examined shortly by the Court of Appeal and
that he would be informed of any further developments in
due course. However, during the following period of over
ayear, despite the applicant’s continuous inquiries, no ex-
amination of the case took place and no information in this
regard was given to the applicant. Finally, more than two
years after lodging his appeal, by a letter, dated 31 March
2004, signed by the same court clerk, the applicant was in-
formed that, “... in accordance with Article 72.2 of the Crim-
inal Procedure Code currently in force, the Court of Appeal
may only examine criminal cases ... based on appeals or
protests against first-instance courts’ judgments and other
decisions which have not entered into force [i.e. have not
become finall... For re-consideration of the first-instance
judgments of the Supreme Court’s Military Chamber of 7
August 1995 and 26 June 1996, you are advised to apply
to the Supreme Court.”

In this connection, the Court reiterated that it is primarily
for the national authorities, notably the courts, to resolve
problems of interpretation of domestic legislation. This
applies in particular to the interpretation, by the courts, of
rules of a procedural nature such as the prescribed man-
ner and prescribed time for lodging appeals.

In the present case, however, there was no formal ju-
dicial decision in the applicant’s case that would interpret
the relevant provision of the Transitional Law. The letter of
31 March 2004 signed by a clerk working in the Court of
Appeal does not constitute a formal and binding judicial
decision of that court. Under the Azerbaijani law, it was not
for the court clerk to assess the appeal’s prospects of suc-
cess; it was for the Court of Appeal itself to determine the
issue of the appeal’s admissibility (see Article 391.2 of the
Criminal Procedure Code). The letter of 31 March 2004
did not even contain any references to the Transitional
Law and, therefore, cannot be considered as a source of
its interpretation. The Court also noticed that the legal rea-
soning contained in the letter of 31 March 2004 manifestly
contradicts the Transitional Law which specifically granted
the right of appeal from first-instance judgments which had
already become final before the entry into force of the new
Criminal Procedure Code.

In Abbasov v. Azerbaijan (no. 24271/0517, 17
January 2008), the Court held that the Supreme Court
hearing of the applicant’s case was inadequate from the
point of Article 6 rights inasmuch as the state’s failure
to properly inform the applicants about the hearing thus
breaching the adversarial principle of justice (equality
of arms).

On 4 October 2004, the applicant, taking advantage
of the Transitional Law (passed on 14 July 2000), which
allows the lodging of an appeal under the Criminal Proce-

dure Code (in force since 1 September 2000) against the
final judgments delivered in accordance with the old crimi-
nal procedure rules, lodged a cassation complaint against
the verdict of 31 July 1996. The complaint was registered
by the Supreme Court on 6 October 2004.

According to the Government, on 15 October 2004 the
Supreme Court “informed the applicant that the appeal
hearings concerning his case would be held on 7 Decem-
ber 2004.” According to the applicant, he did not receive
any such summons and, in general, did not receive any
information concerning his case for several months. On 27
January 2005, the applicant wrote a letter to the Supreme
Court inquiring about the status of the proceedings. On 5
April 2005, the applicant was sent a copy of the Supreme
Court decision concerning his case, dated 7 December
2004. The applicant was informed that on 7 December
2004 the Supreme Court had examined his cassation
complaint in the presence of a public prosecutor but in the
absence of the applicant.

The applicant complained under Article 6 § 1 of the
Convention that he had not been informed about the
hearing of his cassation appeal on 7 December 2004
before the Supreme Court and that, therefore, he could
not be present at the hearing. He also complained un-
der Article 6 § 3 (b) and (c) of the Convention that, in
such circumstances, he had been unable to organize a
proper defense, to defend himself in person or to seek to
be represented by a state-appointed lawyer during the
hearing.

The Court noted that the fact that on 7 December 2004
the Supreme Court heard the applicant’s cassation appeal
in his absence was undisputed by the parties. The parties,
however, were in dispute whether the applicant had been
duly informed about this hearing in advance. Although the
Government produced a copy of the summons issued on
15 October 2004, the Court noted that this summons was
not post-marked and the government put forward no other
evidence that the summons had actually been sent to the
applicant or otherwise delivered to him. Under these cir-
cumstances, the Court was not persuaded by the evidence
submitted by the government in support of their contention
that the applicant had been duly summoned to the hearing
(compare with Metelitsa v. Russia, no. 33132/02, § 33, 22
June 2006).

VII. Conclusion: Optimistic outlook for the
future - challenges and prospects

The number of intelligent, well-educated and conscien-
tious civil servants in the court staff has been rapidly rising
in recent years. More than 100 court staff members have
been recruited through the transparent and competitive
examination procedure administered by the State Civil
Service Commission. Recent graduates from law schools
have expressed a clear preference for working in the judi-
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ciary as compared with joining law enforcement agencies.
The competition for filling court staff vacancies announced
by the State Civil Service Commission in September 2012
drew the unprecedented numbers of 62 candidates for the
position of a judge assistant at the Baku Court of Appeal,
32 candidates for the same position at the Baku Court
of Grave Crimes, and 37 candidates for four positions of
court clerks at the Nasimi District Court in Baku. Outside of
Baku, 27 candidates applied for a position of advisor at the
Ganja Court of Appeal, and 10 candidates for a position of
advisor at the Salyan District Court.'4

This trend comes as no surprise as in Azerbaijan, as
elsewhere, a position at the court staff is becoming a
springboard for a judicial career. Looking at the outcomes
of the judge selection procedure (praised by the Europe-
an experts as transparent and progressive), implement-
ed thrice since 2005 and now in its fourth round, we can
observe that among 235 judges (out of 2,200 candidates)
who were appointed through this procedure during these
years, 58 judges (24%) had been previously civil servants
employed as court staff, far outstripping any other path to
a judicial position such as trial lawyers, prosecutors and
other legal professionals.

Training of court staff is also given sufficient attention.
The Law provides for annual training and retraining of
non-judicial court personnel at the Justice Academy. In
addition to that, the Ministry of Justice and the Judicial-Le-
gal Council, in co-operation with international organiza-
tions, co-organize a series of thematic workshops and
courses. In 2012 alone the Judicial-Legal Council and the
Association of Judges of General Jurisdiction organized
trainings in four regions of Azerbaijan, which were attend-
ed by over 200 court staff members. In 2011, the staff of
newly established administrative-economic courts had the
benefit of joining a series of trainings titled “Administrative
Courts — National and International Standards: the Case-
law of the European Court of Human Rights,” delivered by
German experts.

Of course, there remains a lot to be done. In my opinion,
it would be useful to adopt a tailor-made code of conduct
for the court staff as a special category of the civil servants.
As a model, one could use the Principles of Conduct of the
Judicial Personnel adopted at the meeting of the Group
of Judges on Strengthening Integrity and Incorruptibility
of the Judiciary in Vienna on 27-28 October 2005, which
was sponsored by the UN Office on Drugs and Crime. UN
member states are recommended to use this document
when setting their national standards.'s

| believe that staffing courts with competent and knowl-
edgeable personnel and their sustained training and pro-
fessional development will have a positive impact on the
judiciary in the nearest future.

14 http://dgmk.az/aze/elan/270412/statistika/vakansiyalar_uzre_
hesabat_1.htm#geri
® http://www.unodc.org/pdf/corruption/publication_jig4.pdf

Currently, the European Court of Human Rights, the
specialised agencies of the Council of Europe and a num-
ber of international and regional organizations conduct a
series of conferences, workshops and trainings on the role
of constitutional courts and supreme courts to ensure the
protection of the rights guaranteed by the European Con-
vention. In this context, it would be useful to emphasize the
importance of the non-judicial court personnel. Delivery of
justice and perception of fairness as a paramount goal of
the judiciary depends not only on a judgment reached by
a judge but the entire course of judicial proceedings. Effi-
cient and flexible organization of the interaction between a
citizen and a court official can make a crucial contribution
towards that goal.

| would like to conclude with the words of the Minister of
Justice of the Republic of Azerbaijan, Fikrat Memmadov,
in his address to the Second St. Petersburg International
Legal Forum. In his statement before the Forum, the Min-
ister emphasized the overall importance of the fair trial
principle. Undoubtedly, we can extend his address to refer
to the role of the court staff in ensuring the right to a fair
trial. “Definitely, we need to move forward until reaching
the situation which Martin Luther King meant when he pro-
nounced his famous words ‘let justice roll down like wa-
ters.’ | believe that through co-operation and learning from
each other’s experiences and by extensive implementa-
tion of e-justice solutions we would contribute to establish-
ing the best practice of justice available to the entire pop-
ulation of the world. | am sure we will attain this lofty goal.
As ancients said, “Nulla difficultas tanta est, quam mens
human non vincat (There is no difficulty that the human
mind cannot overcome).”'®

6 “Milli vo beynalxalq adalat mihakimasinin inkisafi: Cagirislar,
islahatlar ve perspektivier — Azarbaycan tecriibasi’, Azarbaycan
Respublikasinin  adliyye naziri, Msahksma-Hlquq Surasinin
sadri Fikrat Mammadovun “lkinci Peterburq Beynalxalg Hiquqg
forumu’nda (Sankt-Peterburg, 16-19 may 2012-ci il) maruzasi
/Minister of Justice Fikrat Mammadov, "Developments in
administration of justice at the national and international level:
challenges, reforms and prospects — Azerbaijani Experience,
Address to the Second St. Petersburg International Legal Forum,
16-19 May 2012/ “Qanunculuq” jurnali, may 2012, Ne5, s. 38-40.
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Expression of a Legal Point of
View in Court Proceedings -
Imperative Requirements for
National Procedural Law

The right to a fair trial has its basis in Article 6 of the
Convention for the Protection of Human Rights and Fun-
damental Freedoms (henceforth the “ECHR” or the “Con-
vention”). Violations of the Convention rights take a par-
ticular place in the jurisprudence of the European Court
of Human Rights (henceforth the “ECtHR” or the “Europe-
an Court”). 80% of the judgments made by the European
Court are related to the rights enshrined in the Conven-
tion. In over 70% of its judgments, the ECtHR criticizes the
long duration of court proceedings. The present article is
dedicated to different aspects of the right to a fair trial and
its impact for citizens as well as the requirements towards
the national procedural law deriving from Article 6 of the
ECHR.

l. Introduction - the notion of “a fair trial”

The notion of “a fair trial’ is not defined in the ECHR,
which has generated divergences from the point of view of
its accurate interpretation. In this context, we should depart
from the notion of “fair hearings” which has an independent
meaning to describe all guarantees of court proceedings
which are necessary for a fair trial in accordance with the
English legal tradition. This notion encompasses not only
the issue of fair hearings, but also requires in its English
interpretation the minimum standard of fairness during
the entire duration of court proceedings. In the majority of
cases, we talk about the requirement of “a fair trial,” some-
times using terms that are not known in the English law
literature and judicial practice. Nevertheless, the terms of
“a fair hearing” and “a fair trial,” which are used often in-
terchangeably and without indicating the different content,
favour the suggestion that the notions should be under-
stood as synonymous. Any dispute about its formulation
is rather of academic nature. It should be noted that the
European Commission of Human Rights at the very outset
considered “a fair trial’ as the rights guaranteed by Article
6.1 of the ECHRZ2. This predominantly simple notion is also
reflected in the case law of the European Court of Human

" Ajudge of the Federal Social Court of Germany and the edi-tor-in-
chief of the South Caucasus Law Journal

2 See for example Report of the Commission Ne 524/59 and 617/59,
YbK 3, 22 and 370.

Rights. Therefore, notions of “a fair hearing” and “a fair trial”
should be used as synonyms in the present article.

The notion of “a fair trial” is a complex one, but it can
exhaustively be described as a general reservation for
court proceedings in Rule of Law. Different aspects con-
tained in Article 6.1 of the ECHR, which are accompa-
nied by the presumption of innocence in Article 6.2 and
minimum standards in Article 6.3 of the Convention rep-
resent purely a necessary minimum set. The ECHR does
not contain any indication on how the right to a fair trial
should be implemented. The issue of whether there was
“a fair trial” can be solved at a later stage of proceed-
ings depending on procedural legislation of a particular
state. The applicants that invoke the Convention should
perceive the principle of “a fair trial” within the meaning
formed in the course of decades of the European devel-
opment as a European consensus among the High Con-
tracting Parties to the Convention in the sphere of main
procedural rights3.

Il. Beneficiaries of Article 6 of the ECHR -
limitation of national procedural autonomy

As a whole, in accordance with the European legal
doctrine, the rights and procedural safeguards enshrined
in the Convention are binding exclusively for the High
Contracting Parties. The states are responsible in each
particular case for the effective protection of Convention
rights if prerequisites for their application are present.

However, according to the consistent case law of the
European Court of Human Rights and due to the lack of
special regulation, within their domestic legal systems the
High Contracting Parties are obliged to set up competent
courts and establish the sets of procedural provisions to
enable the citizens to invoke their Convention rights be-
fore domestic courts. This principle that protects in par-
ticular the national procedural law against ‘deformation’
at the European level is only relevant when the national
procedural legislation makes the application of the rights
guaranteed by the ECHR practically impossible or ex-
tremely complicated (the principle of effectiveness). Does
a national procedural provision render the application of
rights enshrined in the Convention impossible or extreme-
ly complicate these rights? It is necessary to review this
particular provision vis-a-vis the entire procedural law, as
well as the outcomes and particularities of proceedings
before various competent authorities. While performing
this verification, we should also consider the principles
that lay in the foundation of a system of legal remedies
such as the right to defence, principle of legality and rele-
vant conduct of court proceedings.

3 One contentious question remains open: does the principle of ‘a
fair trial’ has the character of an independent procedure principle
because obligations that stem from the ECHR are not squeezed
out by the national law while ensuring such guarantees. On the
contrary, such obligations are used as a set of benchmarks.



196 SCLJ 4/2013

Norbert Bernsdorff

lll. The scope of application- determination
of civil rights and obligation or criminal
charge

In accordance with the case law of the European Court
of Human Rights, regarding the application of Article 6 of
the ECHR in the sphere of civil law the following factors
can be relevant: the character of the right at stake, its clas-
sification in domestic law and the existence of a dispute or
a contestation over the right*. Criminal charges should be
related to a particular crime. The ECtHR interprets criminal
charge as “the official notification given to an individual by
the competent authority of an allegation that he has com-
mitted a criminal offence™.

Within the literal meaning of Article 6.1 of the ECHR,
it could seem that everything is limited by “by main court
proceedings and hearings.” However, according to the
established case-law of the European Court of Human
Rights, while defining “a reasonable time” as a minimum
on the basis of Part 1 of Article 6 of the ECHR, it is neces-
sary to pay attention to the nature of criminal legal accusa-
tion by taking into account previous stages of judicial pro-
ceedings. Even before applying to the relevant court, this
time can start to expireb. Attention should be paid to the
moment when the status of a person is limited and pres-
surized due to investigation measures undertaken against
him’. In accordance with Part 1 of Article 6 of the ECHR, a
person can be considered as “the accused” from the day
of arrest, the presentation of accusation or start of prelim-
inary investigation®.

1. Access to an independent and impartial court.
Legal aid

From the perspective of the right to a fair trial, it should
be noted in particular that the elements of independence
and impartiality of a court and providing legal aid are the
important safeguards for the realisation of the right to ac-
cess to a court.

An “independent” and “impartial” court is the one that
is independent of the parties, and particularly of the exec-
utive. The judicial procedure should be free of influence
from the parties involved in a trial. This principle covers
all elements of judges’ will, including their status; e.g. the
fulfilment of all necessary organization measures of cau-

4 See in detail Ladevik M.(2011), 3 edition, the European Conven-
tion for the Protection of Human Rights and Fundamental Free-
doms, Baden, p. 6.

5 The European Court of Human Rights, judgment of 27.02.1980,
periodic publications of the Court of 1980, 667 — Deweer v. Bel-
gium.

6 Seethe European Court of Human Rights, judgment of21.02.1975,
case of Golder, A/18, periodic publications of the Court 1975, 91,
94.

7 Peukert, periodic publications of the European Court of Human
Rights, 1980, 259.

8 In general - the European Court of Human Rights, judgment of
10.12.1982, case of Foti = NJW - Journal of Law, 1986, p. 647
and next pages; clear linkage to the judgments on Wemhoff, Neu-
meister and Ringheisen.

tion and the creation of framework conditions for judicial
activities.

Access to a fair trial also covers the fulfilment of the re-
quirement of extending assistance while paying judicial ex-
penses if any side is not able to cover these expenses. The
right to have access to a fair trial should also be ensured
for persons that do not have enough resources to pay judi-
cial expenses. This should be applied also to persons that
do not possess sufficient resources to pay judicial fees,
necessary guarantee or lawyer’s fees. The right to a fair
trial and access to it should be effective. It means that the
person concerned has the right to a lawyer even if he/she
remains in prison. If the person concerned is not able to
pay lawyer’s expenses or cannot independently represent
himself/herself in his/her case due to the complicated na-
ture or the obligation to be represented, then it is neces-
sary to involve a lawyer via extending support in payment
of judicial fees if this is required by an effective access to
the court®. The ECHR does not guarantee the assistance in
paying judicial expenses. If the person concerned does not
have a lawyer, this can violate the principle of a fair trial*°.

2. The requirement for a judicial hearing

The important feature of a fair trial in criminal proceed-
ings related to the presentation of the accusation is the re-
quirement of the accused to be tried in court. This principle
is considered as complete by only this expression, e.g. to
speak out in the court. Unimpeded opportunity to speak
out on the evidences of the case in legal and evidence for-
mats envisages the right to be listened in the court!!. The
court should attentively listen and evaluate all evidences
expressed. Judgments can rely exclusively on evidence
and proof expressed by the sides of the court hearing. Due
to the fact that court proceedings are only carried out on
knowledge about evidence, the accused should be given
adequate time and opportunity to express his/her opin-
ion on the accusation and present factual evidences and
proof which are important for him/her. This corresponds to
the nature of the ECHR which does not qualify the lack of
last plea opportunity for the accused as the violation of the
Convention, if this time has been already allocated to the
latter’2. Thus, the requirement of judicial hearing in general
should not be violated when the accused is limited in time
due his/her extensive and detailed evidences.

The nature and aims of judicial hearing form the fac-
tual right of the person concerned with participating in
court proceedings and hearing. The expression of his/her
views is particularly important to study the nature of crime

® The European Court of Human Rights, judgment of 09.10.1979,
periodic publications of the Court of 1979, 626 Ne34 — Airey v. Ire-
land.

1 The European Court of Human Rights, judgment of 16.07.2002,
56547/00, Ne91 02-VIP., C. - C. v. UK.

11 See Arntd, NJW - Journal of Law, 1959, p. 6.

2. The European Court of Human Rights, judgment of 23.09.1971,
4764/64, CD 39, 87/89.
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or factual evidences and identify culpability. Personal im-
pressions also play a significant role in setting the volume
of punishment. Therefore, the principle of a fair trial as a
rule envisages personal presence in accordance with the
ECHR®. Rights enshrined in Parts 3c and e of Article 6 of
the ECHR envisages, first of all, the personal participation
of the accused. The trial of criminal cases against absent
persons takes place only in case if it is compatible with
Article 6 of the ECHR and if the person concerned has
the right to demand a re-trial. According to the defending
function, the accused should not be excluded from legal
opportunities to appeal against the judgment. Therefore, it
is necessary to present the written judgment and explana-
tion of its appeal mechanisms to him/her in the language
he/she understands. If we consider a foreign person, then
he/she should be given the facility of translation. However,
it should be noted that the ECHR has rejected in the past
the demand to translate the judgment by not expressing
any concrete position on this issue.

3. Principle of equality

Based on the principle of audiatur et altera pars, the
right for equality is the integral part of the principle of a fair
trial in accordance with Part 1 of Article 6 of the ECHR by
being the special expression of the principle of equality. In
conformity with this principle, each side has an opportunity
to present his/her own case, including own proofs with the
condition that it will not make any serious negative conse-
quences for the opposing side. This means that oppos-
ing sides should have equal procedural opportunities and
rights. However, it is not so important to consider to what
extent an opposing side has, in fact, used this privilege,
but to ensure the existence of such right in abstract and
make the side to use this right.

In the criminal and legal “preparation of the accusation,”
the principle of equality defines that the accusing side
should express both evidence and legal points in sufficient
and reasonable manner, and not to be disregarded. As a
rule, both sides are given the same procedural rights to
avoid a dominating majority of the prosecutor’s body. This
is also noted in the ECHR by clearly underlining the prin-
ciple of equality as an important and integral part of a fair
trial*#. This same position is also upheld by the European
Court of Human Rights's. Besides, the Court has defined
that to enact this principle of equality, it is sufficient to have
formal and procedural positions of either of parties, e.g.
there is no necessity to turn the prosecutor’s office into
“the adversary” of the accused.

13 See for instance judgment of 08.07.1978, periodic publications of
the Court of 1978, p. 341 and subsequent pages; however, this is
not related to the cassation proceedings because it reviews exclu-
sively the legal issues.

14 See the Report of the Commission on complaints of Pataki and
Dunshirn, E 596/59 und 789/60, YbK 6, 714.

s The European Court of Human Rights, judgment of 27.06.1968,
case of Neumeister, A/8 § 22.

As repeatedly confirmed by the ECHR, neither the Con-
vention, nor its Additional Protocol Ne1 contain any defini-
tion ensuring exclusively the freedom of languages. How-
ever, such guarantee can be extracted from other free-
doms, but without indicating procedural and legal sphere.
This corresponds to the public opinion that the principle
of a fair trial does not give a right to the accused to make
his/her native language as the language of trial even in the
case when any specific state has several official languag-
es'®. It has the principle envisaging that all sides of court
proceedings should use the language of court proceed-
ings. At the same time, it should be noted that the lack of
language should be compensated by inviting an interpret-
er. The European Court of Human Rights is of the opinion
that non-recognition of the right of a party to use native
language in a trial can be regarded as indirect violation of
the right for a fair trial.

4. Publicity of trial

Article 6 of the ECHR ensures the publicity of a trial in
two ways: on one hand, it is required to conduct a verbal
trial available for the public. On the other hand, it requires
the publication of final court judgments.

a) Protection from extra public control of a secret trial

The important and integral part of the guarantee for a
fair trial is the principle of publicity. It protects the parties
involved in proceedings from extra public control of a se-
cret trial by increasing public confidence in judge’s activ-
ities and favoring the publicity of a trial enshrined in the
ECHR defining the court proceedings in a State governed
by law. Based on the objective of this principle of public
control, it is not expedient to conduct a verbal trial in the
language that is not the language of court proceedings
and the native language of local population in accordance
with the national procedural legislations. The larger part
of the population is excluded from verbal process of com-
munication. It impacts also on the protection of interests of
the defendant. This is something that still awaits the judg-
ments of the European Court of Human Rights.

b) Summary: judicial practice — a threat to the principle
of a fair trial?

The coverage of famous crimes in media plays an im-
portant role. Information and assessments given to crimes
described in media reports are direct or indirect parts of
the media coverage of the court activities. They may also
impact it. For instance, we can note the following: the
arguments and competition between various media; in-
formation about participants and other information about

6 This should be differentiated from the natural right to use native lan-
guage which should be recognized as the most important and inte-
gral part of personality while communicating with public agencies.
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the history of crime. Such criteria increase in scale as it
happens with media conditions that are expanded thanks
to the new printed media, TV and radio programs. This in-
creases the competition between them. It is no surprise
that efforts of such media to extract exclusive information
and materials to cover the court activities do not always
correspond to the norms of trial. It is known that some fi-
nancial resources are used on this occasion.

It is quite obvious that the excessive perception of the
freedom of mass media can contradict the requirements
of effective trial. The coverage of court activities in mass
media can be so aggressive that it can impede justice in
courts, which is the most important goal of any court pro-
ceedings. Before making a judgment, the court can in ad-
vance recognize the collection of proofs by the accusing
side as ‘failed’ or on the contrary, recognize culpability.
There is a danger that the media coverage of any court
proceedings can impact on the case, and it will fall under
the influence of publisher’s interests. The interview of a
witness published directly before or during the court trial
impacts on the assessment of accusation, and particular-
ly when the witness receives high bonuses paid by some
media for his/her exclusive interview. The interview im-
pacts also on the witnesses’ evidence given in the court.
The same is related to the evidence given by the defend-
ant when it comes to the position of a third party if the latter
was the victim of any concrete crime or the contrary. In any
case, we observe the violation of procedural rights of oth-
er sides of the court proceedings. Besides various other
limitations, such media coverage of court activities contra-
dicts a criminal case with many features of the principle of
a fair trial in material criminal law.

5. Principle of a reasonable time in proceedings

In accordance with Part 1 of Article 6 of the ECHR, the
court must make a judgment within a reasonable time. This
guarantee is an integral part of the principle of an effective
legal remedy on the one hand and on the other hand, there
is a certain interrelation between different guarantees of
a fair trial as affording procedural rights would eventually
delay the proceedings. Especially, in criminal cases, the
outcome should be foreseeable. The terms in civil pro-
ceedings, start with lodging a claim.” Whereas in criminal
cases, the terms start prior to the main hearing when the
first investigative steps are taken'. When assessing the
reasonable time framework of a trial, the European Court
of Human Rights considers the factual circumstances in
each particular case. The benchmark of such evaluation
is called by the Court as “a reasonable time of a trial”.
Particularly, the evaluation should be made by the com-

7 The European Court of Human Rights, HRLJ 1992, 419, RdNr.
43 - Editions Periscope.

8 The European Court of Human Rights, judgment of 02.10.2003,
footnote 32 — Henning, Series A, Vol 195-B, RdNr. 16 — Manzoni.

plicated nature of litigations and behavior of the applicant
and the component authority in line with interests that are
opposing each other within such litigation'®.

According to this judicial practice, no time limitations
are applied. In accordance with Part 1 of Article 6 of the
ECHR, the delay of proceedings is regarded as a viola-
tion committed by the competent bodies of a negotiating
state. The delay by the authorized representative of a nat-
ural person is considered under the category of violations
made by concrete persons.

IV. Minimal standards of criminal proceedings
in accordance with Part 3 of Article 6 of the
European Convention for the Protection of
Human Rights and Fundamental Freedoms
- rights and guarantees of the accused

Part 3 of Article 6 of the ECHR guarantees some mini-
mal standards to each person charged with a criminal of-
fense that reflect cases of a special application in accord-
ance with Part 2 of Article 6 of the ECHR, jointly with Part
1 of Article 6 of the Convention with its principle of a fair
trial. It means that the verification of criminal proceedings
is not isolated from the entire chain of ensuring the rights.
In this context, it is necessary to consider other elements
of a fair trial, and also the fairness of criminal proceedings
in general. The violation of guarantee of a fair trial is not
excluded when all different rights in accordance with Part
1 of Article 6 of the ECHR are taken into account.

1. Application in all stages of criminal
proceedings

Stemming from the literal meaning of various norms, it
is not possible to answer whether all procedural guaran-
tees regulated by Article 6 of the ECHR are applied at all or
only some stages of criminal proceedings. Part 1 of Article
6 of the ECHR deals with court hearings, where the issue
on the nature of accusation is being solved. It means that
this norm is applied only during making judgments. This
is not related to the requirement about timely adoption of
judgments. The calculation of the duration starts from the
moment when the status of a person is limited by investi-
gation measures undertaken against him/her.

Should the requirement of a fair trial be considered
already in the first stage before starting the main part of
court proceedings? It is impossible to find it unambiguous-
ly in the judicial practice of the European Commission for
Human Rights and the European Court of Human Rights.
Both have unequivocally noted that procedural and legal
measures which are not linked to the decision on pres-
entation of the accusation, e.g. do not favor the adoption
of judgments by judges are not covered by Part 1 of Arti-

' See the European Court of Human Rights, judgments of 1987
(Series A Nr. 117, § 66 — Erkner and Hofauer) and 1991 (Series A
Nr. 218, § 60 - Kemmache).
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cle 6 of the ECHR. These decisions do not contradict the
arguments saying that certain proceedings that favor the
investigation and later, the adoption of judgments should
be regarded in accordance with Part 1 of Article 6 of the
ECHR even in the case when it happens before the pres-
entation of the accusation or between this presentation
and the trial. However, this case envisages a different
approach that takes into consideration special tasks and
objectives of different stages of trial.

In this case, it is necessary to consider various conse-
quences in each concrete case and the special law of the
High Contracting Parties. For instance, the rights reflected
in Part 3a and b of Article 6 of the ECHR are important
during the pre-trial proceedings while the same cannot be
said about Parts 3c, d and e of Article 6 the ECHR.

2. Different rights and guarantees

All rights and guarantees reflected in Part 3 of Article
6 of the ECHR are based upon “the effectiveness of de-
fense” and, in particular, on Part 3 of Article 6 of the ECHR,
which is related to the right to examine or have witnesses
against him/her examined and to obtain the attendance
and examination of witnesses on his/her behalf under
the same conditions as witnesses against him/her. In this
case, the European Court of Human Rights has quite an
extensive judicial practice?.

a) Right of anyone who is charged with a criminal
offence to be informed promptly, in a language
which he/she understands and in detail, of the
nature and cause of the accusation against him/her
(Part 3a of Article 6 of the Convention)

According to Part 3a of Article 6 of the Convention,
everyone charged with a criminal offence has the right to
be informed promptly, in a language which he/she under-
stands and in detail, of the nature and cause of the ac-
cusation against him/her. This regulation is aimed at the
soonest notification of the accused about the accusation
presented against him/her. In this context, the volume of
notification is measured depending on type and content of
the accusation. Due to the fact that the person concerned
is not able to prepare his/her defense, notifications should
be maximally detailed and accurate?. As a minimum, the
accused should be notified about the actions which he/
she is being suspected of committing, including the norms
which form the cause of such accusation. According to
judicial practice, there is no necessity to notify about the
existence of proof collected for this specific case?. The

2 See Grabenwarter (1997), Procedural guarantees in administra-
tive court proceedings, p. 636 and next pages.

21 The European Court of Human Rights, judgment of 02.09.1959,
343/57, YbK 2 (1958/59); see also Peukert (1980), Periodic Publi-
cations of the Court, p. 247 and next pages, 263.

22 The European Court of Human Rights, judgment of 09.05.1977,
7628/76, DR 9, 169; see also Peukert (1980), Periodic Publica-
tions of the Court, p. 247 and next pages, 263.

accused should be always notified about changes in legal
documents and the legal qualification.

According to the objective of this regulation, the ac-
cused should be notified in the language that he/she un-
derstands. If the notification has been elaborated in the
language which is not native for the accused, then it is
necessary to translate the indictment and the arrest war-
rant free of charge into the relevant language. Stemming
from the core idea of this guarantee reflected in Part 3b
of Article 6 of the Convention, it is insufficient when the
indictment is being translated for the first time only during
trial. In this case, a written translation is considered as late
on the basis of the principle of equality.

b) Right to have adequate time and facilities for the
preparation of defense (Part 3b of Article 6 of the
Convention)

The question about whether the defendant had ad-
equate time to prepare for the verbal trial should be
defined depending on the circumstances of different
cases. The start of necessary time differs depending
on the volume and complexity of the nature of evidence
and legal conditions, the stage of proceedings and the
position of the defendant. The time elapsed before the
presentation of the accusation does not envisage the
abstract scale of assessment. Therefore, it is not possi-
ble to speak imperatively about the violation of Part 3b
of Article 6 of the Convention stemming out only from
the accusation. Other consequences of “a reasonable
opportunity” envisage also the right of the accused to
have unimpeded communication with the lawyer select-
ed by him/her.

Following the communication with lawyer, it is expedi-
ent to provide an interpreter to the accused who speaks
a foreign language if there is no effective communication
between the accused and the lawyer from the point of view
of defense. Based on the constant judicial practice and in
accordance with Part 3b of Article 6 of the ECHR, first of
all, the accused should take care about sufficient period of
time and the opportunity to get prepared for defense. The
European Commission for Human Rights considers that
the accused who does not speak the respective language,
should appoint a lawyer with a good knowledge of the lan-
guage. On the other hand, he/she should also take care of
calling his/her interpreter.?

In criminal proceedings, the function to defend is de-
fined in Part 3b of Article 6 the ECHR by the duration of
subpoena, the right to arrest proceedings and provide
deadline for explanation. The person who does not speak
the language can be the subject of legal and judicial dead-
line only in case if he/she understands the content of noti-
fication or others related to the deadline of preparation of

2 The European Court of Human Rights, judgment of 29.05.1975,
6185/73, DR 2, 68.
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such notifications. Therefore, such documents and notifi-
cations should be translated.

¢) Right to defend (Part 3c of Article 6 of the European
Convention for the Protection of Human Rights and
Fundamental Freedoms)

In accordance with Part 3c of Article 6 of the Conven-
tion, minimal rights of the accused and subsequently, the
important integral part of “a fair trial” envisage the right to
defense. This norm has several features by guarantee-
ing the right for self-defense, a free choice of lawyer and
the right to a free public lawyer on the basis of relevant
pre-requisites.

At all times, the accused has a right to defend himself/
herself if he/she does not have or does not need a lawyer.
The decision whether he/she can defend himself/herself
or needs a lawyer is the competence of the court. If the
accused has chosen a lawyer or the latter was assigned to
him/her, then the functioning of defense rights and partic-
ipation in a trial are prerogatives of the lawyer. However,
this should not be understood as something going against
the interest of the accused. For instance, if he/she, not his/
her lawyer, files a timely complaint, then, this complaint
should be taken into account.

The accused can choose his/her lawyer of his/her
choice only when he/she is able to pay for such services
on his/her own. This does not mean at all any interference
into his/her right of a free choice if the court declines the
chosen lawyer, due to the latter’s incorrect behavior, by
obliging the accused to choose another lawyer. The right
of choice remains in force in such case. The European
Court of Human Rights examines whether the objective
was to prevent the lawyer from defending the accused or
prevent him/her from intimidating other potential lawyers
or criticize and complicate the defense as such.

The possibility of choice provided for the accused
whether to defend himself/herself or hire a lawyer is based
upon the presumption fixed in the Convention saying that
a person concerned should choose one of two ways on
the basis of his/her free choice. This choice in favor or
against some lawyer should depend on how the person
concerned evaluates his/her chances for success or abil-
ity to defend. The important assistance for orientation is
concrete accusations formulated in the accusation act. All
these are mutually linked with the guarantee to defense
in accordance with Part 3c of Article 6 of the Convention.

Part 3c of Article 6 of the Convention provides a right
to defend himself/herself in person or through legal assis-
tance, and particularly during pre-trial detention, the first
questioning by the police following the temporary arrest?.
If it is thought as necessary, some short-term limitations
are possible. How this right is ensured depends on dif-

24 The European Court of Human Rights, judgment of 28.11.1991,
Series A, Bd. 220, S. 16 Nr. 58 — S./Switzerland.

ferent circumstances of a concrete case. If the access to
a lawyer is not ensured immediately, then the European
Court of Human Rights examines the observance of the
principle of “a fair trial?®.” All these depend on certain lim-
itations and also if later there is a fair balance struck be-
tween the problems.

d) Right to question witnesses who testify in favor
or against the accused (Part 3d of Article 6 of the
Convention)

According to Part 3d of Article 6 of the Convention, the
accused has a right to question the witnesses that testi-
fy against him/her and solicit also in front of the court to
call and question witnesses that give evidence in his/her
favor under the same conditions as witnesses against
him/her. While studying obligations of the court about
calling witnesses and experts, we can ask this question
in accordance with the judicial practice of the European
Court of Human Rights: can non-calling and inadmissibil-
ity of some questions be substantiated by any legitimate
reason? This decision should be perceived in correlation
between reasons and its negative consequences against
the accused?.

If we consider the case of witnesses called to the court,
then, according to the European Court of Human Rights,
at least one opportunity to put questions in the court would
be sufficient for the entire period of a trial. Therefore, the
accused cannot demand his/her presence during the
questioning of witnesses by the police. However, once
witnesses are questioned in a trial, this takes place in the
presence of the accused himself/herself. It is also possi-
ble to question a concrete witness in a trial in the absence
of the accused with a view that the attendance of the ac-
cused in this questioning can influence a witness. Howev-
er, this right can be applied only in a limited format.

Right of the accused to call witnesses is limited. The
European Court of Human Rights recognizes in its con-
stant judicial practice the freedom of judicial discretion by
alleging the violation of Part 3d of Article 6 of ECHR only
in the case when the accused can prove that the court did
not hear the witness that testified in his/her favor despite
the fact that the court could foresee the importance of
such evidence.

According to Part 3d of Article 6 of the ECHR, it is nec-
essary to apply evidences by experts as proofs?.

e) Summary: impact of public opinion on witnesses

Apparently, public opinion can significantly influence
witnesses that testify in favor or against the accused. If we

% The European Court of Human Rights, judgment of 08.02.1996,
periodic publications of the Court 1996, 587 Nr. 62 f — Murray v.
UK.

% For judicial practice, see Grabenwarter, aa O, S. 636 ff.

27 In this context, the important judicial practice of The European
Court of Human Rights dates back to 1969.
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consider the evidences that can be brought by experts,
this way of influence is rather limited.

If the public opinion is favorable to the accused, then
it sometimes contains unpleasant statements about the
victim and witnesses that testify against the accused are
thought as untrue by the society. If the public opinion is
not favorable to the accused, then there is some chal-
lenge from the point of view of stereotypes. Negotiated
obligations and remarks between media and witnesses
do nothing but strengthen the trend of giving evidences
in the interest of a negotiating party. E.g. From the point
of view of the accused that gives an interview to a jour-
nal as an imprisoned person in pre-trial detention, tends
to reject all accusations of complicity presented against
him/her by making it more difficult for accomplices. More
doubts emerge in the case when witnesses “are bribed’
by media and if the publication of their information or as-
sessment take place before their questioning during a trial.
If witnesses give statements in the press by providing in-
terviews in front of camera before they testify in the court,
these witnesses can eventually exacerbate the situation.
This is explained by the fact that a witness who has al-
ready given some evidence, can find himself/herself in
contradiction of interests in the court.

f) Right for free translation services (Part 3e of Article
6 of the Convention)

The guarantee defined in Part 3e of Article 6 of the
ECHR is generally applied only to the understanding be-
tween the accused and the court by ensuring the right of
the accused “to benefit from a free assistance of interpret-
er, if the accused does not understand the language used
in the court or does not speak it.” The meaning of this norm
envisages the defense of the accused from any procedur-
al difficulties that are exclusively linked to the difference
between his/her native language and the language of trial.

The objective is to ensure procedural and legal equality
in front of the law for all the accused that speak and do
not speak the language of a trial. In this context, the citi-
zenship has a secondary role. The fundamental factor is
the lack of knowledge of relevant language. This question
can be argued: can a person who does not speak the rel-
evant language refer to the guarantee envisaged in Part
3e of Article 6 of the Convention and if this guarantee is
also applied to deaf persons. However, it is incontestable
that the principle of a fair trial is unthinkable without a clear
interpretation.

Part 3e of Article 6 of the Convention does not give the
right to the accused to have the trial conducted in the lan-
guage wished by him/her (even in the case of the presence
of several official languages), his/her native language or
any other language of his/her choice?. The language of

28 See Peukert, periodic publications of the Court of 1980, 247, 254
mwN.

trial is decisive because its use is the prerequisite for the
legitimacy of court proceedings. However, all these fac-
tors cannot impede the accused to testify in his/her native
language.

The right for the free use of interpreter’s services is ap-
plied in all stages of the criminal case and court proceed-
ings. This is related not only to the verbal part of trial, but
also to specific documents. Often, the verbal translation of
these documents is deemed as sufficient®.

If the accused speaks several languages, then there is
no necessity to invite an interpreter if a trial takes place in
one of the languages spoken by him/her. To speak about
insufficient knowledge of the language, it means that the
accused does not speak the required language to such ex-
tent that would allow him/her to listen and understand a tri-
al, give some explanations about his/her prosecution and
make clear statements. The interpreter should be invited
in case if the accused sufficiently and truly understands
the language of trial, but speaks poorly the said language.
In each concrete case, it should be defined whether this
prerequisite is settled or not.

The accused should be freed not temporarily, but com-
pletely from interpreter’s expenses®. Part 3e of Article 6 of
the Convention ensures free use of translation services for
the accused. The reason for the full exemption of the ac-
cused from paying such fees is explained by the fact that
the accused who does not speak the domestic language
in case of his/her conviction may refuse the services of
an interpreter in case he/she cannot afford to pay for the
services. He/she can attempt to defend himself/herself by
refusing to appeal the judgment due to high expenses. In
this challenge, the European Court of Human Rights has
revealed the fact of violation of the principle of a fair trial®.

V. Conclusion

The right to a fair trial contains the expectation of a citi-
zen to see a fair, proper and credible behaviour of judicial
institutions. As the article shows, this guarantee contains
many individual procedural rights by also encompassing
the national obligations in the field of national judicial sys-
tem. Thanks to the years’ long case law of the European
Court of Human Rights on Article 6, the minimum proce-
dural standards should necessarily be taken into account
by the High Contracting Parties while formulating this sys-
tem and the procedural legislation. This is a serious issue
as the European Court is no more reticent on the subject.
This is a challenge for all Young Democracies, including
Armenia, Azerbaijan, and Georgia.

2 See The European Court of Human Rights, judgment of 24.02.
2005, 18913/03 — Husain v. Italy.

% See The European Court of Human Rights, judgment of 21.02.
1975, case of Golder, 1975, p. 91 and next pages.

81 See The European Court of Human Rights, judgment of 28.11.
1978, Luedike and others, periodic publications of the Court of
1979, p. 34.
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Issues Related to Free Legal
Assistance in International Law
and Practice of Foreign States

The right to legal aid is an inalienable part of the law to
ensure a fair trial as guaranteed by international law and
defined in domestic law. However, not everyone has ac-
cess to free legal assistance and not everyone always has
the possibility to apply to a court and defend his/her rights
in court proceedings.

In this regard, this article will analyze problems and
practices of foreign countries in the field of international
legal regulation of legal aid. It will review the current sta-
tus of these problems as well as the issues related to the
remuneration of lawyers and perfection of the system that
enables such assistance.

l. Introduction

The right to a fair trial is one of the fundamental rights
of a person guaranteed by international legal norms and
domestic constitutions in many states. One of the most im-
portant aspects in accessing a fair trial is to receive qual-
ified legal aid, which is guaranteed to all, including those
that have no means to afford such assistance?. The devel-
opment of such legal assistance and active participation of
states in this issue have altered the contents of this right by
forming the notion of free legal assistance. If the attention
previously has been mainly directed towards legal aid in
criminal procedures, with the evolution of this field of law
the concept of free legal assistance has also entered into
other categories of cases®. In the meantime, particular at-
tention is paid not only to the representation of citizens’
interests in court proceedings, but also to legal assistance
in pre-trial and post-trial stages.

Il. Issues of free legal assistance in
international law

As written by the famous American lawyer Forer, “right
of people to access the courts cannot be imagined at the
same level as the right to work, education, living, etc. be-
cause afairtrial is the foundation of a political systemin any

T JJOKTOp hHUNOCOPUM IOPUAMHECKMX HayK, JOLEHT, npenojasa-
Tenb Kadeppsbl “MexayHapogHoe My6amyHoe MNpaBo” BakWHCKO-
ro locypapcTBeHHOro YHUBepcuTeTa.

2 TpepocTasnieHne 6ecnaaTHOM lpuanYecKon nomowm B Poccuin-
cKol Pefepaumm: 3aKOHOAATENBCTBO M NpakTuKa. Mog obLien
pepakumen H.M.Kunuuca n M.A.KpacHosa. M., ®oHg MHOEM.
2005, c.6.

8 MexayHapoaHbI# onbIT B chepe oKasaHWA 6ecnnaTHOM opuan-
yecKkon nomown. M.: MHCTUTYT «[NpaBo 06LEeCTBEHHBIX MHTEPE-
cos», 2008, p.3.

country*.” At international level, this principle is mentioned
for the first time in Article 10 of Universal Declaration of UN
on Human Rights, which says, “Everyone is entitled in full
equality to a fair and public hearing by an independent and
impartial tribunal, in the determination of his rights and ob-
ligations and of any criminal charge against him.” Besides
that, in accordance with Article 8 of the said declaration,
“Everyone has the right to an effective remedy by the com-
petent national tribunals for acts violating the fundamental
rights granted him by the constitution or by law.”

In accordance with Article 14 of the International Cov-
enant on Civil and Political Rights, all persons shall be
equal before the courts and tribunals; shall be tried in per-
son; shall be able to defend himself/herself in person or
through legal assistance of his/her own choosing; shall be
informed of this right, if he/she does not have legal assis-
tance; and shall have legal assistance assigned to him/
her, in any case where the interests of justice so require,
and without payment by him/her in any such case if he/she
does not have sufficient means to pay for it.

These international norms are given in a more detailed
form in the Basic Principles on the Role of Lawyers ap-
proved at the 45" session of the UN General Assembly
and adopted by the eighth UN Congress on the Prevention
of Crime held in August 1990. The following provisions are
given in the Basic Principles on the Role of Lawyers and
the special safeguards in criminal justice matters:

- Governments shall ensure the provision of sufficient
funding and other resources for legal services to the
poor and, as necessary, to other disadvantaged per-
sons.

- Professional associations of lawyers shall cooperate
in the organization and provision of services, facili-
ties and other resources.

- Governments and professional associations of law-
yers shall promote programs to inform the public
about their rights and duties under the law and the
important role of lawyers in protecting their funda-
mental freedoms.

- Special attention should be given to assisting the
poor and other disadvantaged persons so as to en-
able them to assert their rights and where necessary
call upon the assistance of lawyers.

- Governments shall ensure that all persons are imme-
diately informed by the competent authority of their
right to be assisted by a lawyer of their own choice
upon arrest or detention or when charged with a
criminal offence.

- Any such persons who do not have a lawyer shall,
in all cases in which the interests of justice so re-
quire, be entitled to have a lawyer of experience and
competence commensurate with the nature of the
offence assigned to them in order to provide effec-

Forer L. G. (1984), Money and Justice, New York; London, p.25.
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tive legal assistance, and without payment by them if
they lack sufficient means to pay for such services.

- Governments shall further ensure that all persons ar-
rested or detained, with or without a criminal charge,
shall have prompt access to a lawyer and in any case
not later than forty-eight hours from the time of arrest
or detention.

- All arrested, detained or imprisoned persons shall
be provided with adequate opportunities, time and
facilities to be visited by and to communicate and
consult with a lawyer, without delay, interception or
censorship and in full confidentiality. Such consulta-
tions may be within sight, but not within the hearing,
of law enforcement officials®.

The right to legal aid is reviewed in the framework of
the European Union as well. Particularly, in accordance
with Article 47 of the Charter of the European Union on
fundamental rights adopted in 2000 in Nice, each person
has a right to use the assistance of a defense lawyer, and
appoint his/her representative.

The issue related to free legal assistance to vulnerable
groups of the population is more thoroughly reviewed in
the recommendation of the Committee of Ministers of the
Council of Europe Ne R (93) 1 dated 8 January 1993 about
“the Effective Access to the Law and Fair trial for the poor-
est parts of the population.” This document recommends
to all states to develop legal consultancy services for the
vulnerable strata of the population in defending their rights.

Subsequently, the same principle was reflected in Article
6 of the Convention for the Protection of Human Rights and
Fundamental Freedoms. In accordance with Article 6, in the
determination of a person’s civil rights and obligations or of
any criminal charge against that person, everyone is enti-
tled to a fair and public hearing within a reasonable time by
an independent and impartial tribunal established by law.
Everyone charged with a criminal offence has the right to
defend himself/herself in person or through legal assistance
of his/her own choosing or, if he/she does not have suffi-
cient means to pay for legal assistance, shall be given free
legal assistance when the interests of justice so require.

As seen from the text of this Article, while appointing a
lawyer to provide free legal assistance to the accused par-
ty, the judge should take into account two factors: a) if an
individual has no sufficient funds to pay for the services of
a defense lawyer; b) if such services are necessary in the
interests of justice. In the determination of court interests,
all consequences of an incident are taken into consider-
ation. In this case, the main criteria should be the degree
of a crime’s gravity and punishment, the complexity of a
criminal case and the personality of the offender®.

5 MexpgyHapogHoe ny6anyHoe npaBo. CO0pHUK JOKYMeEHTOB. lNog,
pea. K.A. beksawesa, A.l'. Xogakosa. M. «BEK», 1996, p.126-
129.

8 HommeHTapwuii K HOHBEHLMK O 3alLMTe NpaB Ye0BEKA U OCHOB-
HbIX CBOOOZ M MPaKTUKe ee npumeHenus / Mog obul. pea. B. A. Ty-
maHoBa 1 J1. M. SHTuHa. Mocksa M3a-so HOPMA, 2002, p.94.

The European Court has declared repeatedly that it is
not sufficient for the fulfillment of the Convention’s Article
6 to have appointed a lawyer only, since this Article talks
not about the formal appointment, but an effective right
for the defense. Besides that, the European Court in sev-
eral of its judgments has defined the stages of criminal
procedure when the standards of Article 6 of the Con-
vention should apply. According to the Court, the Article
is applied the moment criminal charges are brought and
covers not only the stages of preliminary investigation,
but also public hearings in a court of first instance and
the stages of re-trial of the same case. In this regard, one
should take into account the general number of hearings,
legal and practical functions of the court that re-examine
the case as well as competencies and methods which
ensure representation and defense of interests of both
sides’.

Besides that, the European Court in its judgment on
Airey v. Ireland adopted on 9 October 1979 noted that Par-
agraph 1 of Article 6 in some cases can oblige a state to
provide a lawyer’s assistance when it is necessary to en-
sure the actual access to a fair trial due either to the reason
that the legal representation for some categories is oblig-
atory in accordance with the internal legislation of some
member states or due to complexity of the procedure.

Taking into account the activities in extending legal
aid by various legal institutions and the lack of internal re-
sources of such institutions to meet increasing demands
for a free legal assistance, the states that have assumed
international legal obligations to finance and organize pro-
grams for free legal aid are undertaking some measures.
In particular, the right to legal aid and the forms of its re-
alization have gradually started to evolve in Europe and
other regions of the world in the twentieth century.

In order to ensure qualified legal assistance on equal
basis for all those that need it urgently, many states, which
undertook international legal obligations to pay for such
services, either set low rates to be paid for legal assis-
tance or create formally independent and, in fact, special-
ized systems of subsidized legal assistance linked closely
to the government®.

Ill. Legal aid issues in the practice of foreign
states

It is pragmatic to review the systems of free legal assis-
tance in the legislations of the United States, France, Ger-
many, the United Kingdom, Finland, Greece, the Nether-
lands, Turkey, Israel, the Republic of South Africa (RSA),
and the post-Soviet countries such as Russia, Moldova
and Georgia.

7 Monnell and Morris v. U.K., Series A, Ne 115, 02.03.1987, p.56.
8 EBponerncKuin dhopym no AOCTyny K npasocyamio. YacTb nAtas.
Bypanewr, 2002. p. 458.
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1. USA

In the United States, the institution of free legal assis-
tance is formed on the basis of the case law and practice.
The fact that almost 80% of persons in the US that are
accused of committing a grave crime are not able to afford
a lawyer by their own means must be taken into account.
Therefore, this country has three types of free defense
services: (1) appointed defenders; (2) contract attorney;
(3) public defender®.

Programs of appointed lawyers are often created in mu-
nicipal institutions that are not big enough to have a sep-
arate entity of public defenders. In this case, local bodies
elaborate the list of private lawyers that stand ready to en-
sure the defense of rights for the vulnerable strata of the
population. The selection of a lawyer in a particular case is
done by the court either on the basis of one time appoint-
ment or the selection of a lawyer by the judge from the rel-
evant list. The payment of lawyer’s services is done via the
court from the federal budget or the budget of the state.

The programs of contract attorneys ensure the partici-
pation of a private lawyer in the process who concludes the
contract with local authorities on the payment of awards
deriving from the amount agreed in advance. If the number
of indigent clients exceeds the number mentioned in the
contract, the parties to this contract can conclude a new
contract or make changes to the existing one. It should be
mentioned that the US Bar Association has elaborated the
recommendations for the conclusion of such contracts to
ensure the high level of representation and the full obser-
vance of rights and obligations of the parties®®.

The institution of public defenders ensures legal assis-
tance to the majority of vulnerable people accused in crim-
inal cases. Such entities are created by local authorities
(that differ from state to state), e.g., the city council, mu-
nicipality, mayor’s office, etc. It supervises the activities of
such offices, but do not interfere in its daily work. In some
jurisdictions, the office of public defenders is a part of local
authorities and lawyers of this office are formally consid-
ered as civil servants'.

In some large cities (for example, New York), the or-
ganizations for free legal assistance that enjoy the status
of private non-commercial corporations are created on the
basis of a contract concluded with city authorities. Such
corporations are financed also from the budget of the
state and/or the municipality; they can also receive charity
funds. In spite of the public financing, such institutions and
corporations do not depend on authorities. One such insti-
tution of public defenders can have from 1 to 100 lawyers.

9 CwmoneHckuit M.B. ApBoKaTcKas AefTeNIbHOCTb W afBoKaTypa
Poccuickon depepauun. Cepua «Bbicwee obpasoBaHue» Po-
cToB Ha [loHy, «DeHuKc», 2004, p. 208. )

1 MpakTukym no agsokatype. Pen. M.Anunes. Baky, “GISO indus-
try”, 2008, p. 624-625.

11 CmoneHckun M.B. ApgBoKaTcKaa AesTenbHOCTb U afBoKaTypa
Poccuickon depepauun. Cepua «Bbiclwee obpasoBaHue» Po-
cToB Ha [loHy, «PeHunKc», 2004, p. 208-209.

In the majority of such organizations, lawyers are not au-
thorized to do other jobs so that they can dedicate all their
time to defend the people with low incomes.

In addition to all the abovementioned, it should be not-
ed that there are federally funded programs and institu-
tions that provide legal assistance to low income families
in USA. These organizations and programs have emerged
in the ‘60s as a part of the policy of the Government aimed
at poverty reduction.

Starting from 1970, a new form of advocacy has start-
ed to evolve in the US - the pro bono publico law firms.
Such firms lead the cases of individual clients and file ac-
tion against the state and the corporations linked to the
environmental protection and public health (for instance,
in relation to the companies that pollute environment or
build nuclear power plants). They deal with the defense
of the interests of large groups of people (consumers, pol-
iticians, electorate, tax payers, etc.). Besides that, some-
times large law firms voluntarily assume the obligation of
free defense of rights of the poor2.

2. Germany

Germany has a system of free legal assistance to the
vulnerable strata of the population, which is one of the im-
portant elements of a fair trial. According to this system,
legal assistance can be free of charge only for a client. In
this case, the award of a lawyer for his/her legal services
is paid by the State, e.g., at the expense of funds from the
treasury of relevant Lander. The amount of awards to be
paid in civil cases is 30% while the same figure in crimi-
nal cases is 25% out of the minimal amount determined
in accordance with the federal norms. In the last case, the
amount of award can be increased depending on the vol-
ume of a criminal case.

According to the German legislation, there are two im-
portant requirements that have to be metin order to extend
free legal assistance. First: the participation of a lawyer in
a specific case is mandatory. The list of cases when the
participation of a lawyer in the hearing is compulsory has
been defined by the German civil and criminal procedures
legislation. Second: it is important to establish the fact that
aperson is indeed not able to pay the legal assistance. Ac-
cording to the German legislation, the issue regarding the
fulfillment of these two requirements which are necessary
to extend free legal assistance in a specific case must be
solved by the relevant court. As a rule, the issue of free
legal assistance is settled by the court before the start of
public hearing.

In Germany, this work is done by the Legal Assistance
Centers which involve legal specialists and lawyers on the
basis of procedural and special legislation. Legal assis-
tance to physical persons with low income in civil, criminal

2 [paKTUKyM No agsokaTtype. Pen. W.Anves. Baky, “GISO indus-
try”, 2008, p. 626-627.
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and administrative cases, labor litigations and issues of
social insurance envisages written and verbal counseling,
drafting of complaints, applications and other documents
of legal nature as well as representation of legal interests
of citizens in municipalities and other bodies of executive
power. (Note: free legal assistance for tax issues is not ex-
tended). Legal assistance is provided by the request of a
person who submitted the declaration on his/her income
and properties that proves his/her vulnerability status.

3. France

The institution of extending free legal assistance is
quite widely known in France. French lawyers spend a lot
of time to provide free legal assistance to the population.
For instance, each year almost 27 thousand people use
free legal assistance in Paris. At the same time, the situa-
tion related to free legal assistance is characterized by the
fact that over 35 thousand lawyers have staged a national
strike in France on 12 December 2001. The main demand
of lawyers on strike was to increase subsidies for legal
defense of citizens with low income. The main argument
used by the French lawyers was the fact that Great Britain
allocates ten times more subsidies for legal assistance to
the poor. This results in a narrowed access to free legal
assistance®®.

Until the reforms of 1972, the most serious shortcoming
of this institution in France was the lack of proportion be-
tween the financial status of client and the form of free le-
gal assistance. Following these reforms, the form of legal
assistance is defined depending on the financial status of
aclient who is partially exempted from the payment of judi-
cial fees. This has helped to differentiate clients that are so
poor to pay even a part of judicial fees from the clients that
are not so wealthy with the ability to pay for all procedural
fees to get legal assistance.

4. Great Britain

In Great Britain, the Legal Assistance Services is estab-
lished for low income persons in 1945. The system of legal
aid was created in 1950. Up to that moment, free legal assis-
tance was provided by on-duty private lawyers (solicitors).
Their work was paid for by the government from special
funds. In 1972, England has formed three systems of legal
assistance: 1) free counseling and support; 2) representa-
tion in civil cases; and 3) defense in criminal procedure.

Up to 1987, the system of free legal assistance was
managed by the Law Society (the Society of Qualified
Legal Specialists), then it was the Council of Legal Assis-
tance, and starting from the year of 2000, it is administered

13 ApBOKaTCKaa AeATeNbHOCTb: Y4yebHo-npaKkTuyeckoe nocobue /
Mog obuw,. pea. Kana. op. HayK B.H. BypobuHa. — U3p. 2-e, nepe-
pa6. n gonos. — M.: <MD «3KMOC», 2003, p. 229-230.

4 Anaposa T.B. OpraHvsaums v dyHKUMKW aiBOKaTypbl B 3apy6er-
HbIX cTpaHax. [paBoBasa nomoLb Manoumymm //OTB. peg. Pe-
weTHWKoB d.M. M., 1991, p. 56-58.

by the Legal Services Commission acting independently
from the Government. The legal assistance is provided
mainly by private lawyers (The Civil Cases Services and
the Defense Services in Criminal Cases). The dominant
position of lawyers working on private basis is the main
peculiarity of the British system.

5. Finland

In Finland, this service is provided by the special Bureau
of Legal Assistance which is regulated by a separate law.
These activities are dealt by legal specialists and lawyers.
Legal assistance is provided in the form of verbal legal
consultations in various fields of law, but also in the form
of representation in courts and different public institutions.
Free legal assistance can be used by low income persons
and, in some cases, legal persons that have submitted
their income declarations. The annual amount of income
of citizens is determined by the decision of the Council.

6. Greece

The responsibility of extending legal assistance in
Greece is assumed by the Bar Association, acting on the
basis of a special legislation. In this case, besides the law-
yers, the legal assistance is provided also by the public
prosecutors. Their work in the field of legal assistance en-
visages prosecutor’s counseling of persons convicted in
criminal cases as well as stakeholders with low income.
Legal assistance is extended in criminal, civil and some
commercial cases. Such legal assistance to persons
whose annual income is lower than 2/3 of the amount of
annual per capita income, as defined by the General Col-
lective Labor Agreement, is effectuated on the basis of
requests of those persons by filing an application to the
territorial bureaus of lawyers.

7. The Netherlands

Started in the middle of the ‘50s of the last century and
gained its apex in 1970, the creation of an optimal sys-
tem of social services in the Netherlands has led to the
formation of so-called “social advocacy” which consists
of 90 centers of legal aid (that exist since 1948), over 50
voluntary “legal shops” (that exist since 1969), and 20 le-
gal assistance bureaus (existing since 1974)'5. The Dutch
model of legal assistance represents a mixed system that
encompasses the model of extending aid by private law-
yers and the model that envisages aid from lawyers of bu-
reaus for legal aid'®. In this country, the responsibility to

'® TonnaHgcKkas npasoBas KynbTypa /OTB. ped. B.B. Boriuosa m
J1.B. boryoBa. M.: «Jlerat», 1998, p. 115-117.

6 Mutep BaH geH Burrenaap. Cructema topyanyeckor nomoLm B
Hugepnanpax/JocTtyn K npaBocyauio. MNpobnembl GecnnaTHom
IOPUAMHECKON MOMOLLM B CTpaHax LieHTpansHoM u BocToyHon
EBponbl. MHnumaTtmea «[1paBo 06LWeCTBEHHbIX MHTEPEeCoB», by-
JanewTcKkuii npaBoBoK LeHTp HonymbuicKoro yHuBepcuteTa.
2002, p. 503-505.
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extend free legal aid is assumed by the Legal Aid Coun-
cil and the Legal Aid Bureau. The persons that desire to
work in these bureaus should meet certain requirements:
to participate in certain number of cases; to complete
training courses; and to acquire a special qualification to
take part as lawyers on duty. Legal specialists and law-
yers give verbal legal counseling in all fields of law and
can represent various parties in courts and different pub-
lic agencies. As in Finland, this country extends legal ser-
vices to persons with low incomes, and in some cases, to
the deserving persons on the basis of a certificate which
defines persons that need such assistance, signed by the
Chairman of Municipality of relevant region of residence.
It also has data about their income and property status.
This certificate should be submitted to the legal aid bu-
reau by the person who needs such assistance. The Law
on Legal Aid envisages various types of legal aid. Free
thirty minute long counseling, for any citizen about legal
issues of any nature, is provided by staff lawyers of le-
gal aid centers and consultations. Citizens can also have
longer consultations (over thirty minutes, but not longer
than three hours) in case when a legal issue cannot be
solved in a relatively short period of time. In this case,
the client should make a payment and submit informa-
tion about his/her income while the Council checks this
data. There is also a procedure of certificates that is used
for long term legal aid (three hours and more) which is
extended by lawyers from the Centers or private lawyers
that are paid by the Council.

8. Turkey

The structures that are responsible for legal assistance
in Turkey are the Ministry of Justice, the Bar Association
and the Regional Office of Lawyers, while legal assistance
is extended by lawyers, legal specialists and intern-law-
yers. Legal assistance is provided during court hearing of
civil and criminal cases and the representation in the court.
It is extended on the basis of an application signed by the
Chairman of Municipality, which certifies the low income of
a relevant person. This application reflects data about the
amount of taxes paid by the applicant to the state budget,
his/her marital status, properties, etc. Legal assistance is
provided in accordance with relevant instructions of the
Bar Association of Turkey, including criminal and civil leg-
islation.

9. Israel

The system of legal assistance in Israel is functioning
since 1972 stemming from the Law on Extending Legal
Assistance for Civil Cases. In accordance with the Law on
Public Defenders, the Bureaus of Public Defenders, acting
as a structural division of the Ministry of Justice and the
Council of Public Defenders, composed of five members

were created in 1995". Israel has the mixed model of free
legal assistance, which means that the legal assistance is
extended by both public defenders acting as civil servants
as well as private lawyers working on the basis of con-
tracts with the Bureau of Public Defenders that ensure the
legal defense of people with low level of incomes.

10. RSA

Known as one of the developed countries on the Afri-
can continent, the South African Republic is also one of
first countries where the public lawyers’ bureau was es-
tablished for the first time (Johannesburg, 1937). Later in
1996, independent from the state, the body called the Le-
gal Assistance Council was created here in accordance
with the Law on Legal Assistance. The main task of this
Council is to ensure legal assistance to people with low
incomes. The system of legal assistance in the RSA uses
the following models: public defenders (lawyers and in-
tern-lawyers) who receive a well fixed salary; private law-
yers who are appointed on the basis of relevant lists and
receive a well fixed salary; a preliminary legal assistance
extended by employees by legal assistance services in
courts; law clinics; fair trial centers, including private legal
firms acting on the basis of contracts with legal consult-
ants; and offices of legal assistance'®. The African expe-
rience shows that expenses covered for pubic defenders
are 40% lower than the funds allocated for private lawyers.

11. Russia

Russia has a slightly different system of legal assistance,
which is regulated by a special legislation. The issues relat-
ed to legal assistance in this country are dealt by the cen-
tral and local executive power authorities and its branches,
public legal bureaus, managing bodies of non-budgetary
state funds, etc. Legal assistance is extended by lawyers
and persons that have higher law education. Legal assis-
tance provided by these persons envisages written and
verbal consultations, representation of legal interests of
citizens in courts, municipalities and other agencies of ex-
ecutive power. Legal assistance in this country is extended
to citizens whose incomes are lower than the minimal per
capita living standard, | and Il grade of disability, veterans
of the Great Patriotic War, national heroes and heroes of
the Soviet Union, disabled children and orphans, elderly
people, minors living in correctional facilities, and other
persons on the basis of their application.

7 Mowe Xaxoxem. Co3gaHue B M3pawne npaBoBoOW cUCTEMbI Mpe-
[0CTaB/IEHNA IOPUANHECKOW MOMOLLM, OCHOBAHHOM Ha NPUHLMNE
cobntoaeHnA npas YesnoseKa // MpaBoBble MHMLMaTKHBbI. 2004, p.
59.

8 Nasup Markyona-MavicoH. CoBeT No 1opuaUYECKON NOMOLLM U
YC/Iyry MO OKa3aHUIo puanyecKon nomolm B KOxHom AdpuKe.
//OocTtyn K npaBocyaumio. MNpo6aembl 6ecniaTHoM PUANHECKOM
nomoLuym B ctpaHax LieHTpanbHol n BocTouHon EBponbl. MHMLK-
atuBa «[paBo 06LLeCTBEHHbIX MHTEpecoB», ByaaneluTckui npa-
BoBoM LeHTp Honymbuickoro yHuBepcuteTa. 2002, p. 517-518.
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12. Moldova

In Moldova, legal assistance is regulated by the proce-
dural and special legislation. This type of legal activities is
controlled by lawyers, public lawyers and legal specialists
via the Ministry of Justice, the Bar Association and the Na-
tional Council for Legal Assistance and its territorial bu-
reaus. The legal assistance envisages the offer of written
and verbal consultations in criminal, civil, administrative
cases and other fields of law, drafting of complaints, appli-
cations and other documents of legal nature, representa-
tion of legal interests of citizens in courts, municipalities
and other agencies of executive power. Such legal assis-
tance can be used on the basis of an application or a ver-
bal solicitation in accordance with the declaration about in-
come and properties of such person (in this case, incomes
of this person for last 6 months are taken into considera-
tion).

13. Georgia

Georgia has the Ministry of Corrections and Legal As-
sistance and the Legal Aid Bureau that are responsible in
extending legal assistance. These activities are regulated
by a separate law. Legal assistance is extended by legal
specialists and lawyers. The legal assistance in this coun-
try has the following forms: elaboration of documents of le-
gal nature; defense of rights of physical persons accused
of a crime or convicted for crimes; defense of persons that
are victims of crimes; representation of persons in civil and
administrative cases in courts. Legal assistance is extend-
ed also to vulnerable strata of the population. To define a
person that cannot afford legal assistance, the Legal Aid
Bureau sends a solicitation to the relevant agency of ex-
ecutive power.

IV. Conclusion

The practice of extending subsidized legal assistance
in the cases of countries given above demonstrates that
the efficiency of legal assistance is ensured when the
functions of organizing, controlling and coordinating such
assistance are concentrated within the same independ-
ent body. The most known mechanisms of arranging le-
gal assistance are commissions, bureaus, legal councils
and centers that fulfill the common administrative (manag-
ing) functions concerning free legal assistance. As a rule,
these structures are considered as public agencies and
function under the Ministries of Justice.
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Right to a Fair Trial in the Case
Law of the Constitutional Court of
Armenia

l. Introduction

The right to a fair trial is one of the fundamental rights
which must be effectively enjoyable for everyone. It is rec-
ognized and guaranteed in both constitutional law and in-
ternational human rights law. This right is aimed to protect
a person from unlawful and arbitrary imprisonment or dep-
rivation of other basic rights and freedoms, and to assure
the effective restoration of violated rights and freedoms.
The assessment of a trial in terms of fairness depends on
meeting many requirements and standards. The right to
a fair trial involves numerous aspects which concern the
pre-trial rights, rights during court hearings and post-trial
rights. This article discusses the legal opinions of the Con-
stitutional Court of the Republic of Armenia on the funda-
mental right to a fair trial, its rationale and components.

Il.  The constitutional understanding of the
notion of the right to a fair trial and its
components

The right to a fair trial of a person is constitutionally stip-
ulated in Article 19 of the Constitution of Republic of Arme-
nia (henceforth RA), which states: “Everyone shall have
a right to restore his/her violated rights, and to reveal the
grounds of the charge against him/her in a fair public hear-
ing under the equal protection of the law and fulfill all the
demands of justice by an independent and impartial court
within a reasonable time.”

The legal significance of Article 19 of the Constitution
of RA may be properly understood by analyzing its sys-
tematic interconnection with other constitutional clauses.
Article 19 is especially connected closely with Article 18
of the Constitution of RA2, which is proven also by the fact

' Chief Specialist of the RA’s Constitutional Court, Ph.D., in Law.

2 Article 18 of the Constitution of RA states: “Everyone shall be en-
titled to effective legal remedies to protect his/her rights and free-
doms before judicial as well as other public bodies. Everyone shall
have the right to protect his/her rights and freedoms by any means
not prohibited by the law. Everyone shall be entitled to receive the
support of the Human Rights’ Defender for the protection of his/
her rights and freedoms on the grounds and in conformity with the
procedure prescribed by the law. Everyone shall, in conformity with
the international treaties of the Republic of Armenia, be entitled to
apply to international institutions protecting human rights and free-
doms with a request to protect his/her rights and freedoms.”

that the RA’s Constitutional Court often refers to those two
Articles as one legal phenomenon. It particularly concerns
the right of access to court as a component of the rightto a
fair trial, the constitutional stipulation of which is observed
simultaneously in Articles 18 and 19. However, the consti-
tutional regulation in Article 19 is the essence of the right to
afair trial. Firstly, it stipulates the scope of the enforcement
of that right, and secondly, it sets forth the common guar-
antees for its implementation®.

The implementation scope of the right to a fair trial is
composed of two aspects: restoration of violated rights
and finding out whether a criminal charge against a per-
son is substantiated. These notions have autonomous
constitutional significance, and the revealing of their con-
tents should be based rather on the criteria established in
international human rights law than on the domestic leg-
islation®.

Ill.  The legal positions of the Constitutional
Court on the understanding of the right to
a fair trial

The constitutional meaning of the right to a fair trial is
revealed by the Constitutional Court in its decisions. Even
though the Constitutional Court of the RA is not entitled
to direct interpretation of constitutional clauses based on
a priori constitutional judicial review, the Court construed
the contents of the mentioned article in its numerous de-
cisions on the constitutionality of legislative acts. In par-
ticular, it refers to the essence of the right to a fair trial in
DCC-701 dated 24 July 2007, DCC-765 dated 8 October
2008, DCC-780 dated 25 November 2008, DCC-787 dat-
ed 3 February 2009, DCC-832 dated 22 September 2009,
DCC-845 dated 8 December 2009, DCC-851 dated 14
January 2010, DCC-896 dated 15 June 2010, DCC-918
dated 28 September 2010, DCC-936 dated 8 February
2011, DCC-942 dated 22 February 2011, DCC-1004 dat-
ed 6 December 2011, DCC-1007 dated 22 December
2011, DCC-1022 dated 18 April 2012, etc.

The study of the abovementioned decisions shows that
the Constitutional Court touches upon the components
of the right to a fair trial by interpreting the constitutional
clause and detailing the meaning of the notions involved.
In particular, in its decision DCC-710, the Constitution-
al Court observed that “Article 19 of the Constitution re-

8 Harutyunyan G. and Vagharshyan A. (eds) (2010), Commentaries
to the Constitution of the Republic of Armenia, “Iravunk” publishing
house, p.222. http://concourt.am/armenian/library/cclibrary/2010/
sahmanadrakan2010.pdf.

4 Harutyunyan G. and Vagharshyan A. (eds) (2010), Commentaries
to the Constitution of the Republic of Armenia, “Iravunk” publishing
house, p.223. http://concourt.am/armenian/library/cclibrary/2010/
sahmanadrakan2010.pdf.
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quires, inter alia, the administration of a trial on the basis
of equality of arms and by an impartial court. When a trial
court remits a case for additional preliminary investigation,
it goes beyond the boundaries of its impartial role and di-
rects the course of the preliminary investigation, thus im-
plementing a function not compatible with that of admin-
istration of justice. The trial court also violates equality of
arms in favor of the prosecution, thus violating the parties’
rights to effective legal remedy and judicial protection. The
Court also runs the risk of infringing other elements of the
right to a fair trial, namely the requirement of a trial within a
reasonable time.”

The Constitutional Court in DCC-765 states that “the
Court, considering the absence of the difference between
accredited advocates in a Cassation Court and the rest of
the advocates from the prospective of their professional-
ism and experience, the fact that the right of the person to
free legal aid is not legislatively guaranteed while apply-
ing to the Cassation Court, the rejection by the Cassation
Court a great number of cassation appeals prepared even
by accredited advocates, and the high number of accred-
ited advocates and their freedom to reject the preparation
of cassation appeal based on the commercial nature of
their activity, finds, that the fair balance between the re-
quirement to submit the cassation appeal to the Cassation
Court only through the accredited advocate and the aim
pursued, that is, to provide the preparation of cassation
appeals in high quality, is broken to the extent that the
essence of the access to the Cassation Court has been
destructeds.”

In another decision (DCC-780), the Constitutional Court
states that, from the synthesized analysis of these consti-
tutional provisions (Article 18 and 19 of the Constitution
of the RA), although the issue of the formulation of the an
Appeal Court within the administrative justice is left to the
discretion of the legislature, however, the legislature, while
exercising its discretion, should be guided by the neces-
sity of protection of human and civil rights and freedoms
stipulated in the Constitution of the RA and the internation-
al instruments ratified by the Republic of Armenia; in the
present case, by the necessity of the effective exercse of
the right to judicial protection and one of its components —
right to appeal’.

In Point 8 of DCC-787, the Constitutional Court con-
siders that in case of submission of a separate require-
ment proceeding from derivative legal relations, i.e.,
aimed at liquidation of legal consequences of the main
legal relations to the court for the restoration of the violat-

5 Decision of the Constitutional Court DCC-701 dated 24 July, 2007,
http://concourt.am/english/decisions/common/doc/english_
codices/710.htm

8 Decision of the Constitutional Court DCC-765 dated 8 October
2008, http://concourt.am/english/decisions/common/doc/english_
codices/765.htm

7 Decision of the Constitutional Court DCC-780 dated 25 Novem-
ber 2008, http://concourt.am/english/decisions/common/doc/
english_codices/780.htm

ed rights, the Court is practically deprived of the capacity
to render a fair decision concerning the present case.The
right of a person to a fair trial is violated when the court
is unable to render a fair decisionto due to the inability
to carry out objective and comprehensive examination of
the case circumstances by addressing fundamental legal
relations. The court is prevented from achieving its aims
due to the current legal regulation as the cases arising
out of the legal relations fall under the jurisdiction of a
different court. The Constitutional Court considers such
legal regulation as a ground for violation of the right to
trial within a reasonable time as prescribed by Articles
18 and 19 of the Constitution of RA and as an ineffective
judicial remedy?.

The Constitutional Court in its decision DCC-832 (Point
9) addressed the trial at the Cassation Court and stipu-
lated the conditions and requirements, the simultaneous
existence of which may guarantee the right to a fair trial
and the right to effective judicial remedy in a cassation tri-
al. They are as follows:

a) The Cassation Court does not consider any factual
circumstance, but addresses only the questions of
law in accordance with its constitutional legal status.

b) The factual circumstances approved by a lower court
may provide the Cassation Court with the opportuni-
ty to render a judgment different from the one ren-
dered by the lower court.

¢) The revision of the judgement of a lower court should
be derived from the interests of effective justice.

d) Such judgement may only be based on the violation
of substantive and procedural provisions or their mi-
simplementation®.

The Court in the decision DCC-845 also touched upon
the principles of evidence submission and stated that per-
missibility and admissibility of evidence are aimed to pro-
vide the exercise of the right to a fair trial, as well as the
right to a trial within a reasonable time which is a compo-
nent of the former. “In all cases when the Court is based on
judicial persuasion and finds that the evidences submitted
by the parties are not necessary for clarifying the facts of
essential significance aimed at the resolution of the case
or they are aimed at the proof of irrelevant facts, or the
presented pieces of evidence are not stipulated by law for
the instant case consideration, the Court has the oppor-
tunity to leave them out of the scope of the subject matter
of proof in accordance with the impugned phrase of Part
2 of Article 48 of the Code.”*® The abovementioned power
of the Court is justified and derived from the essence of

8 Decision of the Constitutional Court DCC-787 dated 3 February
2009, Point 8, http://concourt.am/english/decisions/common/pdf/
787.pdf

% Decision of the Constitutional Court DCC-832 dated 22 Sep-
tember 2009, Point 9, http://concourt.am/armenian/decisions/
common/2009/pdf/sdv-832.pdf

10 Decision of the Constitutional Court DCC-845 dated 8 December
2009, http://concourt.am/armenian/decisions/common/2009/pdf/
sdv-845.pdf
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the right to a fair trial and its component, the right to a trial
within a reasonable time.

In decision DCC-851, the Court agreed upon the fact
that it is within the legislative discretion to criminalize a
particular behavior. However, if the legislature defines a
certain behavior as a crime in the Criminal Code, then the
legislative prohibition should apply to the all possible sub-
jects who may practically commit that crime. Otherwise,
the state will differently treat the persons in a comparably
same situation for committing the same crime and will vio-
late the constitutional principle of equality before law. The
Constitutional Court also finds that ill-founded limitation
of the scope of legal subjects of the crime excludes the
criminal responsibility of certain persons who committed
that crime, does not assure the protection of the consti-
tutionally protected values and prevention of crimes. On
the other hand, the constitutionally prescribed (Article 19
of the Constitution of the RA) principles of the right to a fair
trial, namely the equality of arms and principle of adver-
sarial proceedings are violated, because the right to equal
opportunities for the parties to participate in a trial is not
guaranteed. The matter of concern here is not the unjus-
tified and unconstitutional nature of the crime concerning
the contempt of court or violation of court rules, but the
non-consideration of the same behavior by other party as
such'?,

In the Decisions DCC-690 and DCC-896, the Court
expressed the legal positions, according to which the
legislation should explicitly exclude the existence of an
ill-founded judgment, because it is not in compliance with
the fundamental principles of rule of law, may fail to ensure
the effective judicial protection and the right to a fair trial,
or effective restoration of the violated rights?2.

In DCC-918, the Court states that the impugned clause
of the Judicial Code (Part 4, Article 90), which concerns
the institution of submission of motion for self-recusal of
a judge, has the aim to guarantee the right to a fair trial by
an independent court in the cases when a party has a rea-
sonable suspicion on the impartiality of the trial judge. The
regulation is justified as it provides the possibility to appeal
the decision on the motion of self-recusal of the judge®.

The Court interprets the contents of the constitutional
clause on fair trial and states:

“...the RA’s Constitution guarantees:

- The right to protect the rights and freedoms of indi-

viduals and legal entities before a court;

- The right to effective judicial remedies;

11 Decision of the Constitutional Court DCC-851 dated 14 January
2010, http://concourt.am/armenian/decisions/common/2010/pdf/
sdv-851.pdf

12 Decision of the Constitutional Court DCC — 690 dated 9 April 2007
and DCC-896 dated 15 June 2010, http://concourt.am/armenian/
decisions/common/2007/index.htm, http://concourt.am/armenian/
decisions/common/2010/pdf/sdv-896.pdf

13 Decision of the Constitutional Court DCC-918 dated 28 Septem-
ber 2010, http://concourt.am/armenian/decisions/common/2010/
pdf/sdv-918.pdf

- The right to equality of arms in accordance with all
requirements of fairness;

- The right to restore the violated rights by an inde-
pendent and impatrtial court within a reasonable time
through a public hearing.

Simultaneously, the right to judicial review by a higher
court, i.e., judicial appeal is a constitutionally prescribed
special concept that guarantees the judicial (effective)
protection of the violated rights and freedoms (Article 20,
Part 3 of the Constitution of RA). During the exercise of the
right to judicial protection and the administration of a fair
trial, the judicial appeal is the state’s primary duty, that is,
the fulfillment of judicial objectives through certain proce-
dures, including the correction of possible judicial errors.

7. Touching upon the issue of examination of the con-
stitutionality of the impugned legal provision of the current
case, namely Article 141, Part 1 of the RA’s Administrative
Procedure Code, the Constitutional Court states that, ac-
cording to the subject of legal regulation, it is called to reg-
ulate the relations connected with appealing of the judg-
ments rendered by the Administrative Court in the cases
challenging the validity of the normative legal acts in spe-
cial administrative proceedings. Insofar as connected with
the grounds for the judicial appeal, according to which
judgments rendered in such cases may be appealed
only on the grounds of alleged violation of substantive
law. Thus, for the abovementioned cases the legislature
has excluded the possibility of appealing the judgments
of the Administrative Court and challenging their validity
based on violation of procedural provisions according to
the procedure prescribed by law, and did not allow per-
sons to enjoy full and effective implementation of their con-
stitutional right to judicial protection while challenging the
normative acts of state and local self government bodies
and their public officials. “Reconfirming its legal positions
expressed in the abovementioned decisions, the con-
clusions resulting from the generalization of international
legal practice, the Constitutional Court finds that the pro-
vision of Article 141, Part 1 of the RA’s Administrative Pro-
cedure Code, which entirely excludes the possibility of ap-
pealing the judgments of the Administrative Court on the
basis of violation of a procedural provision, is not in con-
formity with the constitutional and international legal crite-
ria for the effectiveness of justice, the judicial protection
of violated rights and freedoms of a person, as well as the
implementation of the right to judicial appeal. It is neither
in conformity with the general conceptual approaches to
judicial appeal, which was legislatively brought in the RA’s
legal system. 14”

In Decision DCC-942 made on 22 February 2011, the
Court refers to the following aspect of the right to a fair tri-
al: “Article 114 of the RA’s Administrative Procedure Code

14 Decision of the Constitutional Court DCC-936 dated 8 Febru-
ary 2011, Points 5 and 7, http://concourt.am/english/decisions/
common/pdf/936.pdf
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states that it is called, in particular, to ensure the imple-
mentation of Articles 65-68 of the Code guaranteeing the
administration of justice regarding the lawsuits brought
within the frames of the mentioned articles. In particular,
Article 114, Part 1, Point 5 of the Code is systematically
interconnected with Article 68, Part 3 of the Code and is
called to ensure the implementation of an applicant’s right
to declare the interfering legal act or the action as unlaw-
ful, which has no legal force anymore. Meanwhile, as op-
posed to Article 68, Part 3 of the Code, which stipulates
the possibility to challenge, along with the administrative
act, the actions (also inaction within the abovementioned
legal approaches) of the administrative body, in violation
of the logic of the Code, in particular, the legal regulation
of Articles 1, 3, and 70, thus Article 114 of the Code grants
the Administrative Court with the corresponding power
regarding the administrative act only. As a result, con-
sidering that Article 114, Part 1 of the Code concerns the
powers of the Administrative Court, and that according to
the requirements of Article 5, Part 2 of the Constitution of
RA the Administrative Court may act only within the pow-
ers, clearly stipulated by the Constitution and the Law, the
Constitutional Court finds that the mentioned provision
blocks the possibility of implementation of Article 68, Part
3 of the Code, in regard to challenging the action and in-
action of the administrative body, thus causing violation
of the constitutional principle of access to court, constitu-
tional rights to effective judicial protection and fair trial, as
well as precluding the function of the state to administer
justice.”s

In its Decision DCC-1022, the Court, reaffirming its pre-
vious legal standpoint taken in Decision DCC-873, finds
that at the stage of considering the admissibility of a claim,
the finding on violation of substantive law is not a matter of
admissibility criteria by its nature.The affirmation or rejec-
tion of that fact may be done during the trial on the merits in
accordance with the maintanance of the all requirements
of the justice and protection of the parties’ rights.Other-
wise, the the right to a fair trial will be meaningless. Hence,
the impugned provision (Point 4, Part 1, Article 79 of the
Administrative Procedural Code of the RA) may not be un-
derstood and interpreted as an obligation of the Adminis-
trative Court to check the existence of the violation of sub-
stantive law.Because, in that case the solution of the case
admissibility would depend on the question which should
be solved during the trial on the merits and the access to
the administrative court would be restricted, making the
judicial remedy ineffective. In this stage, the Court’s task
is not to approve the existence of the violation of the sub-
stantive law, but to check whether the concerned person
is the holder of the presumed violated right. The Court is
obliged to address the question of the existence or the ab-

5 Decision of the Constitutional Court DCC-942 from 22 February
2011, Point 7, http://concourt.am/english/decisions/common/pdf/
942.pdf

sence of violation of the substantive law within the trial on
the merits. Otherwise, the rejection of justice would cause
the violation of the right to a fair trial and judicial remedy
stipulated by Articles 18 and 19 of the Constitution of RA.

Itis typical for the researched decisions that the Consti-
tutional Court made many references to the relevant case
law of the European Court of Human rights concerning Ar-
ticle 6 of the Convention. the Court’s legal positions on the
right to a fair trial are in the same line with the ECHR case
law, which derives also from the international obligations
assumed by the RA within the membership of the Council
of Europe.

IV. Conclusion

Summing up the case law of the Constitutional Court on

the right to a fair trial, we may state that:

1. The right to a fair trial and the right to an effective
judicial remedy are interconnected and interrelated.

2. The court reveals the contents of the right to a fair
trial by interepreting its components such as the right
to a trial within a reasonable time, the right to equal-
ity of arms, the right to adversarial proceedings, the
right to an independent and impartial tribunal, etc.

3. Some of the components mentioned in point 2 usu-
ally are regarded as principles, the assurance of
which, inter alia, provides the effective exercise of
the right to a fair trial.

4. The Court regards the violation of the right to a fair
trial through some procedural concepts and legal
regulations and declares them unconstitutional and
invalid. The examples of such violations may be an
unconsitutional concept of remittance for additional
preliminary investigation during a trial, differentiat-
ed legislative approach to parties while defining the
scope of legal subjects responsible for the contempt
of court and violation of court rules.

5. The Court regards certain legal regulations as unjus-
tified restriction of the right to a fair trial, such as the
limitation of access to the Cassation Court through
the requirement of lodging a cassation appeal only
via an accredited advocate, the understanding and
interpretation of the procedural rules in a way that
makes the right to a fair trial meaningless, etc.

6 Decision of the Constitutional Court DCC-1022 dated April 17,
2012, Point 8, http://concourt.am/armenian/decisions/common/
2012/pdf/sdv-1022.pdf
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Application of Article 13 in
Alleged Breaches of Articles 5
and 6 of the European Convention
on Human Rights

(An Analysis of the ECtHR Case Law)

l. Introduction

The system of the European Convention for the Protec-
tion of Human Rights and Fundamental Freedoms (“the
Convention”)? is built on the obligation that Contracting
Parties guarantee to those within their jurisdiction the
rights enshrined in the Convention and its Protocols.® The
role of the European Court of Human Rights (“the Court”,
“the ECtHR”) is only secondary to the institutions at the
national level in adjudicating on the claims of violation of
the Convention rights.* Having in mind these principles of
solidarity and subsidiarity, and the fact that the protection
of rights at the domestic level depends on the remedies
available there, it is surprising that for many years Article
13, which provides the right to an effective remedy before
a national authority, had remained as “one of the most ob-
scure clauses™ in the Convention.®

Despite its centrality in the Convention system, the ju-
risprudence on Article 13 has long been poorly developed,
raising “extremely difficult and complicated problems of
interpretation.”” The ambiguity of the text has largely con-
tributed to the reluctance of the Court to elaborate in depth
on this Convention right.2 However, over the years, the
ECtHR has shed light on some of the issues under Article
13 and showed increasing willingness to take up alleged
violations of this clause in conjunction with substantive

' LLM in International Human Rights Law (University of Essex),
Master of Law with Honors (lvane Javakhishvili Thbilisi State Uni-
versity).

2 Amended by Protocols No 11 and 14, Rome, 4.11.1950.

3 See ECHR Article 1; White J.R. and Ovey C. (2010), 5" edition,
The European Convention on Human Rights, OUP, p.131.

4 Jacobs et al. (n 3) 84. See White R. (2000), Remedies in a Mul-
ti-Level Legal Order: The Strasbourg Court and the UK, in Kilpat-
rick C., Novitz T., and Skidmore P. (eds), The Future of Remedies
in Europe, Hart Oxford, p.192; Spijkerboer T.(2009), Subsidiar-
ity and “arguability”: the European Court of Human Rights’ case
law on judicial review in asylum cases, IJRL 48, p.51; Carozza
P.(2003), Subsidiarity as a Structural Principle of International Hu-
man Rights Law AJIL 38, p.74-75; High Level Conference on the
Future of the European Court of Human Rights, Interlaken Decla-
ration, 19.02.2010, p.6.

5 See partially dissenting opinion of Judges Matscher and Pinheiro
Farinha in Malone v UK, App 8691/79, 2.08.1984.

6 Jacobs et al. (n 3) 84, 131. Even though they serve similar purpos-
es, the right to remedy at national level shall be distinguished from
the right to remedy at international level, the examination of which
falls beyond the scope of this essay (see Shelton D.(2005), 2
edition, Remedies in International Human Rights Law, OUP, p.22.

7 Seen 5; White (n 4) 193.

8 See Jacobs etal. (n 3) 132.

provisions of the Convention.® The need to clarify the con-
tent of the right has been partially due to its “close affinity”
with the local remedies exhaustion rule, which require the
exhaustion of effective remedies at the national level be-
fore lodging a complaint in the Court.’® The rule presup-
poses the state’s duty to provide effective, available and
sufficient local remedies.!

Mapping the precise contours of the general right to
an effective remedy has been particularly significant in
relation to Articles 5 and 6, which themselves provide for
specific remedies. Because these provisions both require
access to the judiciary, the earlier approach of the Court
was to find it unnecessary to rule on a complaint under
Article 13 in cases which also raise issues under any of
these provisions.*? However, this approach has gradually
shifted to more flexible positions, as in some cases the
ECtHR has assessed the breach of Article 13 with re-
spect to alleged violations of investigative requirements
under Article 5. Furthermore, since Kudla v Poland,* the
Court has dramatically changed the approach in relation
to complaints under Article 6(1), so that in cases alleging
the breach of the right to a hearing within reasonable time
under Article 6(1), it examines the claim under Article 13
separately.’* The change has been welcomed and as-
sessed as one of the major developments contributing to
the long-term effectiveness of the European supervision
system.™

The paper aims to analyze the application of Article 13
in alleged breaches of Articles 5 and 6. To what extent
is the general concept of effective remedies modified in
these cases? How consistent is the Court in interpreting
the relationship between these provisions? Can compen-
sation be regarded as a sufficient redress in the context of
delays in proceedings? Does the post-Kudla interpretation
of Article 13 build another obstacle for applicant? Has the
Kudla shift affected the interaction between Articles 5 and
13? The essay tackles these questions by referring to the
case law of the ECtHR and scholarly writings in this line of
jurisprudence.

® ibid; White (n 4) 193.

10 See ECHR Article 35(1); Shelton (n 6) 114; Trindade A.A.C.(1979),
Exhaustion of Local Remedies under the UN Covenant on Civil
and Political Rights and its Optional Protocol, 28 Int'l & Comp. LQ
734, p.755-756.

11 Trindade A.A.C.(1983), The Application of the Rule of Exhaustion
of Local Remediesin International Law, CUP, p. 58; Trindade (n 10)
755-756. See Daddi v Italy, App 15476/09, Dec. 16.06.2009; Akdi-
var and others v Turkey, App 21893/93, 16.09.1999, paras.65-76;
Aksoy v Turkey, App 21987/93, 18.12.1996, paras.51-53; Dogan
and others v Turkey, Apps 8803-8811/02;8813/02;8815-8819/02,
29.06.2004, para.164; Jacobs et al. (n 3) 35; Djajic S.(2007-
2008), Victims and Promise of Remedies: International Law Fairy-
tale Gone Bad, 9 San Diego ILJ, p.329, 333-334.

2 Gomien D.(2005), 3" edition, Short Guide to the European Con-
vention on Human Rights, Council of Europe Publishing, p.155.

3 App 30210/96, 26.10.2000.

14 Ibid paras.146-160.

5 See Proceedings, European Ministerial Conference on Human
Rights and Commemorative Ceremony of the 50" Anniversary of
the European Convention on Human Rights, Rome, 3-4 November
2000 (CoE 2002) 39.
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Although relevant for the comprehensive understanding
of the right, the paper lacks space to explore the general
concept of effective remedies under Article 13 and related
ambiguities of interpretation, such as the connection with
the notion of ‘manifestly ill-founded’ claim or the validity of
aggregation rule.® Likewise, it does not cover the relation-
ship of Article 13 with any other articles of the Convention
(apart from Articles 5 and 6), including the issue of parallel
investigation requirements within these provisions or the
“post-litigation”'” remedies under Article 41.'® As the focus
of the paper is much narrower, it also does not seek to
discuss the application of Article 13 in situations of gross
and systematic violation of Convention rights.” The first
part of the essay examines the application of Article 13 in
alleged breaches of Article 6 and looks at the pre-Kudla
approach and analyzes the shift from the precedent. The
next section assesses whether the change of position of
the Court in relation to Article 6(1) has affected the in-
ter-relationship between Articles 5 and 13 and the possi-
ble consequences.

The essay concludes that the application of Article 13
in the alleged breaches of Articles 5 and 6 has been in-
consistent under the ECtHR jurisprudence. While the ba-
sic principles may be established, the Court’s approach
towards the interaction of these articles in some contexts
casts doubts on the general understanding of the concept.
The ECtHR may be criticized for its reluctance to shrink
the state’s discretion concerning the forms of remedies for
the alleged breaches of the right to a hearing within rea-
sonable time; also for limiting the application of Article 13
in alleged breaches of Article 5 only to the disappearance
cases.

Il.  Application of Article 13 in alleged
breaches of Article 6

1. The pre-Kudla approach and the shift from the
precedent

The purpose of the reasonable time requirement under
Article 6(1) is to guarantee that within a reasonable time
and by means of judicial decision, an end is put to the inse-
curity in which a person finds himself/herself as to his/her
civil law position or on account of a criminal charge against
him/her.?® The guarantee underlines the importance of

6 See Harris D., O'Boyle M., and Warbrick C. (eds) (2009), 2" edi-
tion, Law of the European Convention on Human Rights, OUP,
p.561, 567 ff; Powell and Rayner v UK, App 9310/81, 21.02.1990,
para.33. Cf. Boyle and Rice v UK, Apps 9659/82;9658/82,
27.04.1984, para.54. See also partially dissenting opinion of
Judges Pettiti and Russo in Leander v Sweden, App 9248/81,
26.03.1987.

7" Djajic (n 11) 338.

8 See Mowbray A.(2004), The Development of Positive Obligations
under the European Convention on Human Rights by the Europe-
an Court of Human Rights, Hart,p.7-66.

% See Reidy A., Hampson F., and Boyle K. (1997), Gross Violations
of Human Rights: Invoking the European Convention on Human
Rights in the Case of Turkey, 15/2 NQHR, p.161-173.

2 Mole N. and Harby C. (2006), 2™ edition, The Right to a Fair Trial:

rendering justice without delays which might jeopardize its
effectiveness, credibility and result in a large-scale denial
of a fair trial.?* The Court has repeatedly stressed that the
Convention places a duty on the states to organize their
legal systems so as to allow the courts to comply with the
requirements of Article 6.22 However, for many years, the
ECtHR has been reluctant to elaborate on the issue of
specific remedial actions against undue length of judicial
proceedings.®

The Court has numerously affirmed that Article 6 con-
stitutes the lex specialis in relation to Article 13 and that
the requirements under the latter provision are “less strict
than” and absorbed by those of Article 6.2 Thus, if the
matter was within Article 6, the Court did not find it nec-
essary to separately consider alleged violations of Arti-
cle 13.% Likewise, the Committee of Ministers, within its
powers of supervising the execution of judgments, con-
fined itself to requiring “regular’ remedial measures of
the states.?® As throughout the years the Court had found
more violations of the right to a trial within a reasonable
time under article 6(1) than of any other provision of the
Convention?” and the problem continued to increase reg-
ularly,?® the Court decided to revisit its approach with re-
spect to remedies against allegations of unreasonable
length of proceedings.?®

In the context of heavy backlog, the Court fundamen-
tally departed from its earlier jurisprudence in Kudla v Po-
land,?® where it established that “there is no overlap and
hence no absorption where ... the alleged Convention
violation that the individual wishes to bring before a “na-
tional authority” is a violation of the right to trial within a
reasonable time, contrary to Article 6§1.7! The Court has
explained the reversal from the precedent in the following
terms:

A Guide to the Implementation of Article 6 of the European Con-
vention on Human Rights, Council of Europe Publishing, p. 25.

2L Hv. France, App 10073/82, 24.10.1989, para. 58. See Drzewicki
K. (2009), Improving Domestic Remedies with Particular Empha-
sis on Cases of Unreasonable Length of Proceedings in Reform-
ing the European Convention on Human Rights: A Work in Pro-
gress, A Compilation of Publications and Documents Relevant to
the Ongoing Reform of the ECHR, CoE, p.85.

2 Drzewicki (n 21) 88.

= |bid.

% Dijk P., Hoof F., Rijn A. and Zwaak L. (eds) (2006), 4" edition, The-
ory and Practice of the European Convention on Human Rights,
Intersentia, p. 1017. See Golder v UK, App 4451/70, 21.02.1975,
para.33; Kamasinski v Austria, App 9783/82, 19.12.1989,
para.110. See also Edel F. (2007), 2™ edition, The Length of Civil
and Criminal Proceedings in the Case-law of the European Court
of Human Rights, Council of Europe Publishing, p. 72.

% Jacobs et al. (n 3) 138.

2 Drzewicki (n21) 88. See Rules adopted by the Committee of Min-
isters for the application of Article 46, paragraph 2, of the Europe-
an Convention on Human Rights, 10.01.2001, 736" meeting of the
Ministers’ Deputies.

27 Harris et al. (n 16) 570.

2 Drzewicki (n 21) 85, 88; See also Jacot-Guillarmod O.(1993),
Rights Related to Good Administration of Justice (Article 6), in
Macdonald R.St-J. et al. (eds.) (1993), The European System for
the Protection of Human Rights, MNP, p.394-395.

2 Drzewicki (n 21) 89.

% Seeni3.

81 Kudla (n 13) para. 147.
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“If Article 13 is ... to be interpreted as having no appli-
cation to the right to a hearing within a reasonable time as
safeguarded by Article 6§1, individuals will systematically
be forced to refer to the Court in Strasbourg complaints
that would otherwise, and in the Court’s opinion more ap-
propriately, have to be addressed in the first place within
the national legal system.”?

In areas other than excessive length of proceedings, vi-
olations of Article 13 remain absorbed by Article 6. The
judgment, consistently followed by the Court in the subse-
quent cases, is one of the most dramatic overruling of a
previous case law, having a profound effect on the juris-
prudence.® It has been identified as an example of a pos-
itive obligation being developed because of the practical
needs of the Court itself.® Following Kudla, the Committee
of Ministers set guidelines for the improvement of domes-
tic remedies and specifically tackled the issue of remedies
against unreasonably long proceedings.%®

2. The post-Kudla concept of effective remedy

In contrast to its previous reluctance to indicate any
particular form of a remedy by referring to the State dis-
cretion,® the Court has gradually adopted a more direct
approach to what remedy is to be considered as effective
within the meaning of Article 13.38 In this respect, the Court
established that Article 13 offers an alternative; a remedy
is effective if it can be used to either expedite a decision
or introduce a compensatory remedy to provide the litigant
with adequate redress for delays which have already oc-

%2 ibid para.155.

33 Jacobs et al. (n 3) 139; Mihajlovic v Croatia, App 21752/02,
7.07.2005, para. 49. The position is in contrast with the UN Hu-
man Rights Committee’s approach, which interprets the Article 14
(the right to a fair trial) of the International Covenant on Civil and
Political Rights (1966) (ICCPR) to be lex specialis with respect to
Article 2(3) (Implementation at the national level) only in regards
to the right to have one’s conviction and sentence reviewed by
a higher tribunal, envisaged under Article 14(5) (UN Human
Rights Committee, General comment no. 32, Article 14, Right
to equality before courts and tribunals and to fair trial, 23 August
2007, CCPR/C/GC/32, para.58; Terron v Spain, Communication
No 1073/2002, HRC, 5.11.2004, para. 6.6).

34 Mowbray (n 18) 193, 201. See also Mowbray A.(2009), An Ex-
amination of the European Court of Human Rights’ Approach To
Overruling Its Previous Case Law, HRLR, p.179,193; Dijk et al. (n
24) 1019; Vilho Eskelinen and others v Finland, App 63235/00,
19.04.2007, paras.79-83. Cf Association Ekin v France, App
39288/98, 17.07.2001, paras. 73, 75. See also Proceedings
(n 15) 39.

% Mowbray (n 18) 211.

%  Recommendation CM/Rec(2010)3 of the Committee of Ministers
to member states on effective remedies for excessive length of
proceedings, Committee of Ministers, 24.02.2010, para. 7; Rec-
ommendation Rec (2004) 6 of the Committee of Ministers to Mem-
ber States on the Improvement of Domestic Remedies, Commit-
tee of Ministers, 12.05.2004, paras. 20-24.

87 Seeie., lovchev v Bulgaria, App 41211/98, 2.02.2006, paras. 142-
143; Vilvarajah and others v UK, Apps 13163/87; 13164/87;1316
5/87;13447/87;13448/87, 30.10.1991, paras. 117-127.

% European Commission for Democracy Through Law (Venice
Commission), Study on the Effectiveness of National Remedies in
respect of Excessive Length of Proceedings, CDL-AD(2006)036,
2006, available at: http://www.venice.coe.int/docs/2006/CDL-
AD%282006%29036-e.pdf, [accessed at 28.04.2012] (Study) pa-
ras. 89, 91; White (n 4) 196; Scordino v Italy (No 1), App 36813/97,
29.03.2006, para. 183.

curred.®® Furthermore, the Court allows the state a wide
margin of appreciation to organize the compensatory
remedy in a manner consistent with its legal system and
traditions, and commensurate with the standard of living
in the country concerned.®*® The compensation takes the
form of financial reparation of the damage (pecuniary and
non-pecuniary).** While in some countries auxiliary reme-
dies coexist with compensatory ones, in some of them (for
example, ltaly) compensation constitutes the only remedy
an applicant can claim.*? Given that the remedy in the con-
text of excessive length of proceedings is effective “insofar
as it hastens the decision of the court concerned,”? it re-
mains to be tested whether the compensation constitutes
a sufficient redress.

The Court’s reasoning is somewhat vague. While ex-
plicitly allowing the compensation to be an adequate
remedy in length-of-proceeding cases, the ECtHR at the
same time confirms that “a remedy designed to expedite
the proceedings ... is the most effective solution...[which]
offers an undeniable advantage over a remedy affording
only compensation since it also prevents a finding of suc-
cessive violations in respect of the same set of proceed-
ings and does not merely repair the breach a posteriori.”*
It seems that the Court acknowledges that, while the pro-
ceedings are pending, the compensation does not get to
the heart of the issue and adequately remedy the violation.
However, the ECtHR does not find this decisive in assess-
ing its effectiveness.*s

Generally, effectiveness under Article 13 means that the
remedy must allow the authority both to deal with the sub-
stance of the complaint and to grant appropriate relief.*
This is in line with the essential principle of reparation,
which is to wipe out all the consequences of the illegal act
and re-establish the situation which would, in all probabili-
ty, have existed if that act had not been committed.*” This
means that the remedy must be available both for the pro-
ceedings that have already ended and for those that are
still pending.*® As the violation of the right to a trial within a
reasonable time is a continuous one, the grant of pecuniary
compensation for undue delay that has already occurred
does not exclude the possibility that another undue delay

3 See Scordino (n 38) paras. 183, 185, 187; Mifsud v France (Dec.),
App 57220/00, 11.09.2002, para. 17. See also O’'Boyle M. in Re-
forming the ECHR (n 20) 97; Tulkens F.(2007), the Right to a Trial
Within A Reasonable Time: Problems and Solutions, in Can Ex-
cessive Length of Proceedings be Remedied?/Venice Commis-
sion, Council of Europe, p.345.

40 Scordino (n 38) para. 189.

4 Study (n 38) para. 143. Compensation may also take a form of
nominal damages, that is, a small sum of money awarded to sym-
bolize the vindication of rights (Shelton (n 6) 292).

42 Study (n 38) para.72; Edel (n 24) 78.

4 See, ie, Bacchiniv. Switzerland (dec.), App 62915/00, 21.06.2005.

4 Scordino (n 38) para. 183. See the partly dissenting opinion of
Judge Casadevall in Kudla (n 13) para.6.

4 See Mifsud (n 39) para.17; Brusco v Italy (Dec.), App 69789/01,
06.09.2001.

4% See ie, Aksoy (n 11) para.95; Leander (n 16) para. 77.

47 See Chorzoéw Factory, PCIJ, Series A No.17, 1928, 47-48.

4 See Study (n 38) para. 168.
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will occur. Preventing and putting an end to undue delays
continues to be essential even after the past proceedings
have already been compensated.*® As compensation is
incapable of restoring or replacing the rights that have
been violated, it is “inevitably a second-best response that
comes into play when full rectification is impossible.”°

A parallel can be drawn with the attitude of the United
Nations Human Rights Committee, which has explicitly
stated that “the mere possibility of obtaining compensa-
tion after, and independently of, a trial that was unduly
prolonged does not constitute an effective remedy.”' The
Committee considers the compensation as a part of effec-
tive remedy, along with preventive measures.5? The Venice
Commission has also expressed its view that the award of
pecuniary compensation for an undue delay which has al-
ready occurred does not close the issue of reparation and
that each state should provide auxiliary remedies in the first
place, in addition to (and not as an alternative) compensa-
tory remedies for breaches that have already occurred.*
The preference of a hybrid system of remedies has also
been shared by the Committee of Ministers.>* However, the
ECtHR, although recognizing its preference, has consist-
ently refrained from indicating that the provision of expedit-
ed remedy is required under Article 13.5°

The reversal in Kudla may raise a further question: is
the finding of a “double violation” in itself a remedy to over-
come the structural problems of the judicial system or does
it simply create a barrier to the applicant who will have to
exhaust an additional domestic remedy in order to com-
plain about the length of proceedings before the Court?%®
According to the ECtHR’s reasoning, the applicant who
has been compensated for the breaches that have already
occurred loses the victim status and is unable to bring a
complaint before the Court, even though proceedings may
still be pending. In such an event, the necessity to exhaust
the remedy creates an additional step, when the violation

4 |bid paras. 171-172. European Commission for the Efficiency of
Justice (CEPEJ), A new objective for Judicial Systems: the pro-
cessing of each case within an optimum and foreseeable time-
frame, CEPEJ(2004)19REV2, available at https://wcd.coe.int/
ViewDoc.jsp?id=1031277&Site=COE [accessed at 28.04.2012]
(cited in ibid, para. 175).

50 Lomasky L. (1987), Persons, Rights and the Moral Community,
OUP, P.143 (cited in: Shelton (n 6) 291). According to the HRC,
cessation of an ongoing violation is an essential element of the
right to an effective remedy (UN Human Rights Committee (HRC),
General comment no. 31 [80], The nature of the general legal
obligation imposed on States Parties to the Covenant, 26 May
2004, CCPR/C/21/Rev.1/Add.13, para. 15).

51 Ruiz Agudo v Spain, Communication 864/999, 31.10.2002, HRC,
para. 9.1.

%2 ibid para. 11.

5 Study (n 38) paras. 171, 173.

5 Recommendation 2010 (n 36) para. 7. See also Lobov M., ‘The
Execution of Judgments Concerning the Excessive Length of Ju-
dicial Proceedings: The Committee of Ministers’ Experience’ in
Venice Commission (n 39) 354.

% Study (n 38) paras.138-139.

% See the partly dissenting opinion of Judge Casadevall in Kudla (n
13) paras.4-6. With regard to the alleged breaches of the right to a
hearing within reasonable time, the applicants are required to ex-
haust domestic remedies, even if the latter have been introduced
only after the application was lodged with the Court (Edel (n 24) 81.)

of the applicant’s right to a trial within reasonable time con-
tinues. In this light, it is also noteworthy that, so far, the re-
interpretation of Article 13 has not produced any noticeable
reduction in the caseload of the Court within Article 6(1).5”
Furthermore, it is argued that the shift has created a ground
for a new type of complaint before the Court that the rem-
edies at national level do not meet the requirements of Ar-
ticle 6, for reasons including the length of proceedings.*®

3. Summary

To certain extent, the Court’s reluctance to refer to the
uniform remedy may be understood from the point of sub-
sidiarity. Indeed, the cases reveal different approaches in
different jurisdictions.>® However, this wide margin of ap-
preciation shall not be considered as a carte blanche for
the States. It remains for the Court to determine whether
the means available to the applicant are “effective.®” The
remedy offered by the state shall be in harmony with the
essence of Article 13, and provide effective reparation,
which does not imply only compensation in the sense of
preventing the continuation of alleged violation.®!

Il.  Application of Article 13 in alleged
breaches of Article 5

1. Remedies under Article 5

Article 5 entails two context-specific remedies: the
habeas corpus guarantee, which provides a detainee’s
right to seek prompt judicial review of the legality of the
detention under Article 5(4); and the enforceable right to
compensation for illegal detention under Article 5(5).2
While the first guarantees the release of the detainee in
case the detention is found arbitrary, the second remedy
entails compensation if any of the provisions of Article 5
is violated. Although, according to the Court, compensa-
tion may be “broader than mere financial compensation,”®?
there is no jurisprudence indicating other forms of com-
pensation.® Notable difference with Article 13 is that the
ECtHR examines the Article 5(5) claim if it finds that an-
other paragraph of Article 5 has been infringed, without re-

57 Mowbray (n 18) 211.

% MB Dembour and M Krzyzanowska-Mierzewska, ‘Ten years on:
the voluminous and interesting Polish case law’ [2004] EHRLR
517, 520. The delays in paying compensation in 475 Pinto law
cases were described by the Court as a “widespread problem”
given the 3900 similar cases then pending before the Court (see
Gaglione and others v Italy, App 45867/07, 21.12.10; P Leach,
Taking a Case to the European Court of Human Rights (3" ed,
OUP 2011) fn 200 at 135).

5% O’Boyle (n 39) 96.

8 Doran v Ireland, App 50389/99, 31.10.2003, para. 61.

81 Hartman v the Czech Republic, App 53341/99,10.07.2003, paras.
81, 83.

2 See the similar provision in ICCPR Article 9(5).

8 Harris et al. (n 16) 197; Bozano v France (Dec.), App 9990/82,
15.05.1984, 144-145.

6 ibid. Cf Wassink v the Netherlands, App 12535/86,27.09.1990,
para. 38.
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quiring from the applicant to exhaust local remedies to see
whether he/she could in fact obtain the compensation.®® It
suffices that the remedy exists “either before or after the
findings by the Court.”®®

Given that both guarantee proceedings before a “court,”
which imply more stringent requirement than the general
obligation within Article 13 to provide an effective reme-
dy before an authority of unspecified status, the Court has
consistently considered Articles 5(4) and 5(5) as the lex
specialis with respect to Article 13.5” Thus, the ECtHR has
repeatedly stressed that there is no need to assess the
violation of the latter provision in matters of deprivation of
liberty and compensation for arbitrary detention.®®

2. Article 5 - excluding the entry into Article 13?

The shift in Kudla has raised certain questions on the
possible reinterpretation of the interaction of Articles 5 and
13. Does Atrticle 5 leave room for invoking Article 13 sepa-
rately? However, it stems from the case law that the Court
is unwilling to overrule its long-established dictum of lex
specialis in relation to Article 5. The special circumstance
of the person being in detention governed by Article 5 and
the main principle — more important rights, more stringent
remedies® — serve as grounds for justifying the approach
of the Court. However, in what respect the requirements
imposed by Article 5 are stricter than Article 137

While Article 5 is stringent in the sense of providing the
judicial remedy, as to the nature of the remedy it may be
argued that Article 13 entails broader requirements, in
particular, the investigation duties, “implicit” in the notion
of effective remedy.” A payment of compensation and/or
release does mean the acknowledgment of the violation.
However, given that habeas corpus does not empower
the Court on all aspects of the case, “including questions
of pure expediency,” but on those conditions “which are
essential for the ‘lawful’ detention,”" the question that
strikes is whether these remedies provide sufficient re-
dress in all circumstances. It could be argued that, apart
from habeas corpus and compensation, the state has the

8 Harris et al. (n 16) 197-198. See Ciulla v Italy, App 11152/84,
22.02.1989, paras. 43-45.

% Brogan and others v United Kingdom, Apps 11209/84, 12245/86,
12383/86, 30.08.1990, para. 67; Fox, Campbell and Hartley v UK,
Apps 12244/86; 12245/86; 12383/86, 30.08.1990, para. 46.

8 De Jong, Baljet and Van den Brink v the Netherlands, Apps
8805/79,8806/79,9242/81, Report, 11.10.1982, para. 100; Dijk et
al. (n 24) 1016.

% The position can be contrasted with the approach of the HRC,
which has recognized that, along with the guarantees estab-
lished under Article 9 (Right to liberty and security of persons) of
the ICCPR, the states have an obligation also under Atrticle 2(3)
(Implementation at the national level) to ensure an effective rem-
edy when an individual claims to be deprived of his/her liberty in
violation of the Covenant (UN Human Rights Committee, Gen-
eral Comment No. 8: Article 9 (Right to Liberty and Security of
Persons), 30.06.1982, No 8, para. 1; Jama Warsame v Canada,
HRC, 1959/2010, 21.07.2011, para. 8.10).

8 Harris et al. (n 16) 559.

70 Aksoy (n 11) para.98.

7 Jacobs et al. (n 3) 236.

duty also to investigate the allegations of arbitrary deten-
tion under Article 5, as in alleged breaches of Articles 2
and 3. In this light, if a person is lawfully free, but eager
to challenge the consistency with the Convention of his/
her earlier detention, Article 13 arguably may be applied
along with Article 5.7

The Court does not seem to take this particular ap-
proach; however, somewhat inconsistently, the ECtHR
has indeed read the requirement of an effective and inde-
pendent investigation under Article 5 in the allegations of
enforced disappearances, triggering Article 13 separate-
ly.”® In Kurt v Turkey,” the ECtHR stressed that Article 13
entails not only the payment of compensation, but also “a
thorough and effective investigation capable of leading to
the identification and punishment of those responsible and
including effective access for the relatives to the investi-
gatory procedure.”” Thus, the Court held that the content
of Article 13 is broader than the investigation requirement
under Article 5 and examined the breach of Article 13 sep-
arately from Article 5.7

It seems that the possibility of obtaining compensation
under Article 13 makes the remedy more extensive than
the procedural obligations under Article 5, as the Court
has been reluctant to elaborate on any other differences
between these articles in this perspective.”” Furthermore,
the ECtHR has inconsistently refrained to discuss alleged
violation of Article 13, when the investigative duties with-
in other substantive articles had been examined, holding
that there is “no necessity” to reconsider the issue under
Article 13.7® Notably, in some cases, the Court assessed
the violation of Article 13 as regards an obligation to carry
out an effective investigation into the disappearance only
in relation to Article 2, even though the applicants com-
plained about the violation of such duties under Article 5
as well.” It seems that if the lack of effective investigation
had undermined the possibility of the applicant to invoke
other domestic remedies, the Court is likely to examine the
issue within Article 13, in addition to applying the analo-
gous obligations under other articles.®

72 See Harris etal. (n 16) 184; L v Sweden, App 10801/84, 1988; X v
UK, App 9403/81, 5.05.1982, para. 16.

73 Jacobs et al. (n 3) 140.

7 App 15/1997/799/1002, 25.05.1998.

s ibid para. 140. See also Tas v Turkey, App 24396/94, 14.11.2000,
para. 91.

6 |bid; Jacobs et al. (n 3) 140.

7 See White (n 4) 219; Harris et al. (n 16) 573.

7 See Kelly and others v UK, App 28883/95, 4.05.2001, paras.
158-159; McKerr v UK, App 30054/96, 4.5.2001, paras. 175-176;
Dedovskiy v Russia, App 7178/03, 15.05.2008, paras. 100-101;
Cf. Bazorkina v Russia, App 69481/01, 27.07.2006. See also the
dissenting opinion of Judge Golcuklu in Akdeniz and Others v Tur-
key, App 23954/94, 31.05.2001; Ahmed Aber and others v Alge-
ria, 1439/2005, HRC, 13.07.2007, para. 7.8.

7 Akdeniz v Turkey, App 25165/94, 31.05.2005, paras. 138-142;
Akdeniz and Others (n 77) paras.112-114; Sarli v Turkey, App
24490/94, 22.05.2001, paras. 73-78.

8 Mowbray (n 18) 219-220. See Tas (n 75) para. 93; Aydin v Turkey,
App 57/1996/676/866,25.09.1997 paras. 101-109. See also the
partly dissenting opinion of Judge Zagrebelsky in Khashiev and
Akayeva v Russia, Apps 57942/00;57945/00, 24.02.2005.
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The unstable approach may be explained by the slow
development of positive obligations within Article 5 it-
self.8! Even though the implied duty to conduct a prompt
effective investigation into a claim that a person has been
taken into custody and has not been seen since was first
identified in Kurt and reaffirmed in some of the subsequent
cases, overall the Court has been reluctant to read such
obligation within Article 5 and preferred to examine the is-
sue under analogous duties in Articles 2 and/or 3.82 Thus,
Kurt remains as one of the few cases, where the Court ex-
amined the violation of Article 13 in respect of the alleged
failure of the state to provide for effective investigation of a
disappearance within Article 5. Apart from disappearance
cases, the Court has been unwilling to invoke positive obli-
gations under the right to liberty, further excluding the pos-
sibility to discuss the alleged breach of Article 13.

3. Summary

It stems from the case law that generally Article 13 is
not applied in the alleged violations of Article 5. The Kuad-
la reversal has not affected the interpretation of Article 5,
as the position of lex specialis remains untouched by the
Court. However, the ECtHR has made an exception in
the disappearance cases, where it allowed Article 13 to
be examined separately due to its broader scope in this
context. The inconsistent application of the latter provision
in relation to the breach of positive duties under Article 5
may raise questions on the understanding of the concept
of effective remedies. Having in mind the similar practice
in relation to Articles 2 and 3,2 it is desirable for the Court
to assess Article 13 claim where the lack of effective in-
vestigation had deterred the individual to enjoy the spe-
cific remedies envisaged in Article 5, especially where an
administrative practice is in issue. In such cases, it may
be argued that Article 13 does not absorb requirements of
Article 5, making it appropriate to examine the breach of
both articles separately.

IV. Conclusion

The whole system of the Convention protection is
based on the presumption that the states provide effective
remedies at the national level to everyone who claims to
be a victim of violation of human rights. However, the anal-
ysis has revealed the difficulties in interpretation of Article
13, which provides the general right to remedy under the
Convention. Although the basic understanding of the right
has been established by the Court, it is clear that particular
areas remain vague and are subject to controversy. The
application of this provision in relation to Articles 5 and 6

8 Jacobs et al. (n 3) 213.

82 See Kurt (n 74) para.124. Cf, Cakici v Turkey, App 23657/94,
8.07.1999, paras. 104, 113; Cyprus v Turkey, App 25781/94,
10.05.2001, paras. 147, 153; Mowbray (n 18) 68, 70.

8 See the text accompanying fn 80.

is one of those issues, which reveal the significance of Ar-
ticle 13 in the Convention system and at the same time
disclose the uncertainties in the interpretation of the right.

Although the dramatic overruling of the precedent in
Kudla can be justified for various reasons, there are some
issues which cast doubt on the general understanding of
the concept of effective remedies in alleged breaches of
the right to a hearing within reasonable time under Article
6(1). Having in mind the subsidiary character of the super-
vision mechanism under the Convention, the department
from previous approach may be assessed as one of the
most important developments in the Court’s jurisdiction,
resulting in a number of legislative changes in member
states oriented to solve the problem of effective remedies
at national level. However, a wide discretion of the states
in providing the means by which they comply with the obli-
gation under Article 13 shall not leave an individual without
sufficient redress. The position of the Court to allow purely
compensatory remedy to be in accordance with the states’
obligations within Article 13 may debar an individual from
lodging an application before the Court, if he/she has re-
ceived compensation for the delays which have already
occurred, even if the proceedings are still pending. There-
fore, it is desirable to interpret Article 13 as requiring the
hybrid of remedies — both compensatory and expedited.

The analysis has revealed the unwillingness of the Court
to expand the Kudla approach to alleged breaches of Ar-
ticle 5. The latter provision is still firmly deemed to be lex
specialis and thus absorbing the requirements under Arti-
cle 13, thereby excluding the separate examination of the
violation of the right to remedy. However, Article 13 has
been applied, although inconsistently, in alleged violations
of investigation requirements under Article 5, only in the
disappearance cases. Here, as Article 13, an increasing-
ly important source of institutional positive obligations,8
requires not only compensation but also a thorough and
effective investigation, the Court has allowed discussing
the breach of the provision separately. This inconsistency
is largely due to the lack of uniformity of the Court in read-
ing the breach of positive duties within Article 5. It may be
argued that the ECtHR shall examine an Article 13 claim
where the lack of effective investigation into the allegations
of arbitrary detention has debarred the individual from in-
voking the context specific remedies enshrined in Article 5.

The analysis has disclosed the number of uncertainties
related to the application of Article 13 in alleged breaches
of Articles 5 and 6. It is desirable for the Court’s approach,
having built the foundation for a coherent meaning to be
given to this cornerstone provision,® to be revisited and
clarified, so that Article 13 would finally leave the “twilight
zone"® of its jurisprudence.

8¢ Mowbray (n 18) 220.

8 Janis M.W., Kay R.S., and Bradley A.W. (2008), 3" edition, Euro-
pean Human Rights Law: Text and Materials, OUP, p.834.

8 Jacobsetal. (n 3) 131.
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v. Armenia, Azerbaijan, and
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(Reporting period: 1 January 2012 -
31 December 2012)

The present report is the continuation of the previ-
ous report on Case Law Review of the first edition of the
SCLJ (N 03/2012; reporting period: 1 January 2011 — 31
December 2011). This report aims at summarizing judg-
ments adopted by the European Court of Human Rights
v. Azerbaijan, Armenia and Georgia during the period
from 1 January 2012 until 31 December 2012 on the ba-
sis of the Convention for the Protection of Human Rights
and Fundamental Freedoms. It includes only those judg-
ments in which the European Court admitted an individ-
ual application for the consideration of the merits and
found the violation of a particular provision of the Con-
vention for the Protection of Human Rights and Funda-
mental Freedoms or its Additional Protocols. The current
report does not review either the inadmissibility decisions
or the decisions on striking out the applications from the
list. The judgments and decisions of the European Court
of Human Rights are available in the English and French
languages at the following website: www.echr.coe.int.-
case-law-hudoc.

For comparison: during the same period, the Eu-
ropean Court of Human Rights adopted the following
number of judgments and decisions: 42 v. Germany,
including 22 on the merits; 90 v. France, including 29
on the merits; 73 v the United Kingdom, including 24
on the merits.

1. During the period from 1 January 2012 to 31 De-
cember 2012, the ECtHR has found violations of the
Convention by the Armenian Government in four-
teen cases. In six cases, the Court either adopted an
inadmissibility decision or decided to strike an appli-
cation from the Court’s list of applications (applica-
tions nos. 32289/06, 2193/05, 46435/09, 36469/08,
52316/09 and 11456/05).

In the mentioned judgments the Court mostly found the
violations of Article 5, paras. 1, 3, 4, and 5 (right to liberty
and security); Article 6, paras. 1-3 (right to a fair trial), Arti-
cle 3 (prohibition of torture); and Article 1 of Protocol no. 1
(right to property).

" A judge of the Federal Social Court of Germany and the edi-
tor-in-chief of the South Caucasus Law Journal.

Case of Bukharatyan and Tsaturyan v. Armenia
(Judgment of 10 January 2012, applications
nos. 37819/03 and 37821/03)

Born in 1980, the applicants reside in Yerevan. They
are Armenian nationals and Jehovah’s Witnesses. By
invoking Article 9 (Freedom of thought, conscience and
religion) of the Convention, they complained about being
sentenced for two years of imprisonment in April 2003 due
to their evasion of compulsory military service.

The European Court found the violation of Article 9 of
the Convention and ordered Armenia to pay each appli-
cant 6,000 euros in respect of non-pecuniary damage,
and 4,000 euros for costs and expenses. This is a Cham-
ber’s judgment.

Case of Gabrielyan v. Armenia
(Judgment of 10 April 2012, application no.
8088/05)

Born in 1938, the applicant is an Armenian national and
resides in Yerevan. A campaigner for the main opposition
party in Armenia, Mr. Gabrielyan was arrested on 8 April
2004 in Yerevan where he was handing out leaflets to en-
courage participation in a protest rally to be held next day.
He was subsequently charged and convicted in June 2004
of calling for a violent overthrow of the government. He
was given a one year suspended sentence and released.
Mr. Gabrielyan’s case notably concerned his complaint
that the State-appointed lawyer in the proceedings against
him had failed to provide adequate legal assistance, and
notably had not even met or spoken with himin private. He
also complained that he had not been given the opportu-
nity to cross-examine witnesses on whose statements his
conviction was based.

The European Court found the violation of Article 6.1
(right to a fair trial) jointly with Article 6.3.d) (right to ex-
amine witnesses). The Court did not find the violation of
Article 6.3.c) (right to legal assistance). The Court ordered
Armenia to pay the applicant 2,500 euros in respect of
non-pecuniary damage, and 1,600 euros for costs and ex-
penses. This is a Chamber’s judgment.

Case of Hakobyan and others v. Armenia
(Judgment of 10 April 2012, application no.
34320/04)

The applicants are three Armenian nationals who were
born in 1967, 1969 and 1956, respectively. They live, re-
spectively, in the town of Armavir and the villages of Nairi
and of Nalbandyan (Armenia). The applicants, who were
members of the main opposition parties, alleged that they
had all been arrested in March/April 2004, and placed in
administrative detention for periods of between four and
seven days, both as punishment for their political alle-
giance and to prevent them from attending imminent op-
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position protest rallies in Yerevan. They alleged that their
detention had been unlawful and arbitrary, and the offenc-
es they had supposedly committed were fabricated. They
further complained about the unfairness of the adminis-
trative proceedings against them, notably that their cases
had been examined in an expedited procedure, therefore
not giving them adequate time and facilities for the prepa-
ration of their defence. Lastly, they complained that they
had no right to appeal against their convictions.

The ECtHR found the violation of Article 11 (freedom
of assembly and association) of the Convention, Article
5.1 (right to liberty and security), Article 6.1 (the right to
a fair trial) taken together with Article 6, paras. 1 and 3.b)
(right to adequate time and facilities for the preparation of
defence) and Article 2 of Protocol no. 7 (right of appeal in
criminal matters).

The Court ordered Armenia to pay each applicant 7,000
euros in respect of non-pecuniary damage, and 7,000 eu-
ros for costs and expenses. This is a Chamber’s judgment.

Case of Muradkhanyan v. Armenia
(Judgment of 5 June 2012, application no.
12895/06)

The applicant is an Armenian national who was born in
1963 and is currently serving a life sentence for the murder
of several people and for illegal possession of firearms,
of which he was convicted and sentenced in September
2007. Relying in particular on Article 5 §§ 1 and 3 (right to
liberty and security) of the European Convention on Hu-
man Rights, Mr. Muradkhanyan complained that he had
been detained and kept unlawfully in detention between
2004 and 2007, and that he could not challenge the law-
fulness of his detention.

The European Court of Human Rights found the viola-
tion of Article 5, paras. 1 and 5 (right to liberty and security)
of the Convention. The compensation amounted to 6,000
euros. This is a Chamber’s judgment.

Case of Poghosyan and Baghdasaryan v.
Armenia
(Judgment of 12 June 2012, application no.
22999/06)

The applicants, mother and son, are Armenian nation-
als. They lodged an application with the European Court
concerning the dismissal of the applicants’ compensa-
tion claim after the conviction for murder and rape of their
husband/father had been quashed and he had spent
5 years and 6 months in prison. The latter had alleged
throughout the proceedings against him that he was in-
nocent and that he had confessed to the crimes only after
having been ill-treated in police custody. After the actual
perpetrator of the crimes for which he had been convict-
ed was found he was released from prison in April 2005.

However, the Armenian courts dismissed this claim on
the ground that this type of damage was not envisaged
by the Civil Code.

The European Court of Human Rights ruled in its first
judgment on the violation of Article 3 of Protocol No. 7
(compensation for wrongful conviction) of the Convention
and criticized the legislative gap. The Court noted that
the High Contracting State is obliged to pay compensa-
tion in accordance with Article 3 of Protocol No. 7 even
where the domestic law or practice made no provision for
such compensation. The Court ordered Armenia to pay
the applicants compensation for non-pecuniary damage
amounting to 30,000 euros. This is a Chamber’s judg-
ment.

Case of Malhasyan v. Armenia
(Judgment of 26 June 2012, application no.
6729/07)

The applicant is an Armenian national who was born
in 1953 and lives in Yerevan. Arrested in December 2006
and charged with publicly calling for a violent overthrow
of the government at a meeting organised by an NGO,
the Unity of Armenian Volunteers, Mr. Malkhasyan made
a number of complaints about the authorities’ decisions
to extend his ensuing detention. In particular, he alleged
that the domestic courts had failed to give reasons for his
continued detention, that his detention between 10 and 22
June 2007 had not been authorised by a court and that he
had not been present at any of the hearings that decided
on the extension of his detention.

The European Court of Human Rights found the viola-
tion of para. 1 (detention of the applicant from 10 June to
22 June 2007) and para. 3 of Article 5 (right to liberty and
security) of the Convention. The compensation amounted
to 4,500 euros. This is a Chamber’s judgment.

Case of Piruzyan v. Armenia
(Judgment of 26 June 2012, application no.
33376/07)

The applicant is an Armenian national who was born in
1978 and lives in Yerevan. Suspected of assault and theft
of a suitcase full of expensive jewellery, he was arrested
in October 2006. His detention pending trial was subse-
quently extended on several occasions without a court
order, including the period between 19 February and 12
March 2007. During the entire proceedings against him,
when he was in the court room, Mr. Piruzyan was kept in
a metal cage. Mr. Piruzyan’s motion to release him on bail
was not granted. In December 2007, the charges were
dropped and Mr. Piruzyan was released.

The European Court of Human Rights found the vi-
olation of Article 3, and 5 violations of paras. 1, 3 and
4 of Article 5 (right to liberty and security) of the Con-
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vention. The compensation awarded for non-pecuniary
damage amounted to 8,000 euros. This is a Chamber’s
judgment.

Case of Grigoryan v. Armenia
(Judgment of 10 July 2012, application
no. 3627/06; violation of Article 6.1 of the
Convention; violation of Article 5.1 of the
Convention; compensation: 2,500 euros;
Chamber’s judgment)

Case of Sholokhov v. Armenia
(Judgment of 31 July 2012, application
no. 40358/05; violation of Article 6.1 of the
Convention; compensation: 5,000 euros;
Chamber’s judgment)

Case of Sefilyan v. Armenia
(Judgment of 02 October 2012, application no.
22491/08)

The applicant is a Lebanese national who was born in
1967 and lives in Yerevan. He holds leading positions in
several non governmental organisations, including the
Unity of Armenian Volunteers, and is an active critic of the
Armenian authorities. In December 2006 he was arrested
and charged with making calls for a violent overthrow of
the government during a speech he had given at a meeting
organised by the Unity of Armenian Volunteers. He was
also accused of keeping a weapon without a permit after
his demobilisation in 1998. In August 2007 he was acquit-
ted of the first charge and found guilty of the second and
sentenced to one year and six months’ imprisonment. He
made a number of complaints about his detention and its
extension. Notably, he alleged that his detention between
10 and 22 June 2007 was unlawful as it had not been au-
thorised by a court and that the courts had refused to grant
bail. Mr. Sefilyan also complained that his telephone con-
versations had been tapped for six months in 2006.

The European Court of Human Rights found the viola-
tion of Article 5 paras. 1, 3 and 4 (right to liberty and se-
curity) of the Convention, and Article 8 of the Convention
(right to respect for correspondence). The compensation
for non-pecuniary damage amounted to 6,000 euros. This
is a Chamber’s judgment.

Case of Antonyan v. Armenia
(Judgment of 2 October 2012, application no.
3946/05)

The applicant is an Armenian national who was born
in 1937 and lives in Yerevan. The case concerned a flat
in Yerevan which had been allocated to her during the
Soviet period under a tenancy agreement and which she
had acquired ownership of in 1993 when it had been pri-

vatised. In 1981 she had agreed to register her niece (now
deceased) at her flat and subsequently her two children.
She complained that in the Armenian authorities had re-
fused to cancel the registration of her flat to her late niece’s
children and had required her to pay them compensation
in order to terminate their right to live in the flat.

The European Court of Human Rights found the viola-
tion of Article 1 of Protocol No. 1 (right to property) of the
Convention and ordered the respondent state to pay 3,000
euros to the applicant. This is a Chamber’s judgment.

Case of Virabyan v. Armenia
(Judgment of 2 October 2012, application no.
40094/05)

The applicant is an Armenian national who was born
in 1958 and lives in the village of Shahumyan. He was a
member of the then main opposition party in Armenia, the
People’s Party of Armenia. This case is related to the com-
plaint of the applicant following his detention in the police
station in April 2004 due to the suspicion of illegally pos-
sessing firearms during the opposition rally in Yerevan.
The applicant was subjected to torture during his deten-
tion in the police station of Artashat. While trying to defend
himself physically, he was beaten with a metal baton in
his groin until he lost consciousness. As a result, his left
testicle had to be surgically removed. In August 2004, the
charges were dropped against the applicant due to health
condition.

The European Court of Human Rights found the vio-
lation of Article 3 (prohibition of torture), Article 6.2 (pre-
sumption of innocence), Article 14 (prohibition of discrimi-
nation) in conjunction with Article 3 of the Convention. This
judgment is the first judgment adopted against Armenia
where the violation of Article 3 was concluded. The Court
awarded the applicant 25,000 euros for non-pecuniary
damage and 6,000 euros for costs and expenses. This is
a Chamber’s judgment.

Case of Daniyelyan and others v. Armenia
(Judgment of 9 October 2012, application no.
25825/05)
and
Case of Tunuyan and others v. Armenia
(Judgment of 9 October 2012, application no.
25812/05)

In these two cases, the applicants, Armenian nationals,
are two families who live in Yerevan. They complained that
the forced expropriation of their property in Yerevan dur-
ing the implementation of large projects of urban planning.
The applicants contested the decision claiming the viola-
tion of their property rights.

The European Court of Human Rights found the viola-
tion of Article 1 of Protocol No. 1 (right to property) of the
Convention.
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Case of Khachatryan and others v. Armenia
(Judgment of 27 November 2012, application
no. 23978/06)

The applicants are 19 Armenian nationals who are Je-
hovah’s Witnesses. Having applied to the authorities to
perform alternative labour service instead of military ser-
vice on religious grounds under the 2004 Alternative Ser-
vice Act, they were each assigned to perform the service
in various institutions such as hospitals, nursing homes
and dispensaries. In May and June 2005, they respec-
tively informed those institutions that, since the alternative
service was under the control of the military, they could
not continue to serve in good conscience, and subse-
quently left their places of service. They were placed in
detention for several months following criminal proceed-
ings brought against them for abandoning their service in-
stitutions — which had eventually been discontinued. They
complained about the violation of Article 5.1 (right to liberty
and security) of the Convention.

The European Court of Human Rights found the viola-
tion of Article 5.1.c) (right to liberty and security), Article
5.5 (right to compensation). The amount of compensation
for non-pecuniary damage was set at 6,000 euros per
each applicant, and 10,000 euros for costs and expenses.
This is a Chamber’s judgment.

2. During the period from 1 January 2012 to 31 De-
cember 2012, the European Court of Human Rights
found violations of the Convention by the Azerbai-
jani authorities in eleven cases. In three cases, the
Court reached inadmissibility decisions (applications
nos. 37129/08, 8019/08 and 16017/07). Six applica-
tions were struck out of the list (applications nos.
32066/07, 5588/04, 18703/08, 35509/08, 30944/09,
and 51326/07).

In the above-mentioned judgments of the Court viola-
tions have been mainly found in relation to Article 3 (pro-
hibition of torture), and Article 3 of Protocol No.1 (right to
free elections).

Case of Hajili v. Azerbaijan
(Judgment of 10 January 2012, application no.
6984/06)
and
Case of Mammadov v. Azerbaijan
(Judgment of 10 January 2012,
application no. 4641/06)
and
Case of Kerimli and Alibeyli v. Azerbaijan
(Judgment of 10 January 2012, applications
nos. 18475/06, 22444/06)

The applicants are Azerbaijani nationals who live in
Baku. Mr Kerimli and Mr Alibeyli are well-known politi-
cians. All opposition party (Azadliq) candidates, the ap-
plicants complained about the invalidation of the results

of the November 2005 national parliamentary elections
in which, they claimed, they were the outright winners in
their respective constituencies. They also claimed that
they were deprived of their seats in the National Assembly
(Milli Majlis) owing to their affiliation with the opposition.
The European Court of Human Rights found the violation
of Article 3 of Protocol No. 1 (right to free elections) of the
Convention. The applicants have received compensations
from 7,500 to 20,000 euros. This is a Chamber’s judgment.

Case of Habil v. Azerbaijan
(Judgment of 21 February 2012, applications
no. 16511/06)

The applicant is an Azerbaijani national who was born
in 1952 and lives in Baku. He stood as an independent
candidate for the elections to the National Assembly of 6
November 2005. His registration as a candidate was can-
celled in October 2005 by the Court of Appeal which found
that he had offered money to voters in exchange for their
votes in his favour. Mr Abil complained that his registra-
tion as a parliamentary elections candidate had been can-
celled arbitrarily.

The European Court of Human Rights found in this case
the violation of Article 3 of Protocol No. 1 (right to free elec-
tions) of the Convention and ordered Azerbaijan to pay the
applicant 7,500 euros. This is a Chamber’s judgment.

Case of Khanhuseyn Aliyev v. Azerbaijan
(Judgment of 21 February 2012,
application no. 19554/06)

The applicant is an Azerbaijani national who was born
in 1958 and lives in Baku. Having stood for the elections
to the National Assembly of November 2005, his registra-
tion as a candidate was cancelled by the courts in Octo-
ber 2005 on request of the electoral commission, finding
that he had offered money to voters in exchange for their
votes. The applicant complained that his registration had
been cancelled arbitrarily and had been based on fabri-
cated evidence. He further maintained that he had been
informed of the electoral commission’s request only on the
day of the relevant court hearing.

The European Court of Human Rights found the viola-
tion of the passive election rights envisaged in Article 3 of
Protocol No. 1 (right to free elections) of the Convention,
and obliged Azerbaijan to pay the compensation of 7,500
euros to the applicant. This is a Chamber’s judgment.

Case of Atakishi v. Azerbaijan
(Judgment of 28 February 2012, application no.
18469/06)

The applicant is an Azerbaijani national who was born
in 1959 and lives in Baku. An independent candidate in
the 2005 national elections, Mr Atakishi complained that
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he had been disqualified following allegations that he had
bribed voters and insulted his opponents as well as dis-
rupted their meetings.

The European Court of Human Rights found the viola-
tion of the election rights envisaged in Article 3 of Protocol
No 1 (right to free elections) of the Convention in this case,
and obliged Azerbaijan to pay the compensation of 7,500
euros to the applicant. This is a Chamber’s judgment.

Case of Pashayev v. Azerbaijan
(Judgment of 28 February 2012, application no.
36084/06):

Two violations of Article 6.1 (right to a fair trial);
Compensation: 4,800 euros; This is a
Chamber’s judgment.

Case of Rizvanov v. Azerbaijan
(Judgment of 17 April 2012, application no.
31805/06)

The applicant is an Azerbaijani national who was born
in 1966 in Gabala, Azerbaijan, and lives in Germany. A for-
mer journalist, he alleged that a police officer had hit him
with a truncheon in November 2005 while he was covering
a demonstration in Baku held by a group of opposition po-
litical parties. He also alleged that the ensuing investiga-
tion into the incident had been ineffective.

The European Court of Human Rights found the violation
of Article 13 (right to an effective remedy) of the Conven-
tion, and obliged Azerbaijan to pay the compensation of
4,500 euros to the applicant. This is a Chamber’s judgment.

Case of Zulfali Huseynov v. Azerbaijan
(Judgment of 26.06.2012, application no.
56547/10):

Violation of Article 6.1 (right to a fair trial) and
Article 1.1 of Protocol No. 1 (right to property)
of the Convention. This is a Chamber’s
judgment)

Case of Najafli v. Azerbaijan
(Judgment of 2 October 2012, application no.
2594/07)

The applicant is an Azerbaijani national who was born
in 1967 and lives in Baku. He was a journalist and the ed-
itor-in-chief of a newspaper named Boz Qurd. On 9 Octo-
ber 2005, he was sent to cover an unauthorised demon-
stration in Baku, organised by opposition parties. During
the dispersal of the demonstration by the police, Mr Najafli
was beaten up and received various injuries. According to
the applicant, he told the police officers that he was a jour-
nalist and asked them to stop. He was then hit on the head
and lost consciousness. On 26 October 2005 Mr Najafli
received a medical certificate with a diagnosis of closed

cranio-cerebral trauma, concussion and soft-tissue dam-
age to the crown of the head.

The applicant brought charges against the policemen
of the Special Forces Department. On March 9, 2006,
the Prosecutor’s Office suspended preliminary investiga-
tion until the identification of the perpetrators. The appeal
yielded no result.

The European Court of Human Rights found the viola-
tion of Article 3 (prohibition of torture) of the Convention
and Article 10 (freedom of expression), and ordered Azer-
baijan to pay the compensation in the amount of 10,000
euros to the applicant for non-pecuniary damage and
3,000 euros for costs and expenses. This is a Chamber’s
judgment.

Case of Asadbeyli and others v. Azerbaijan
(Judgment of 11 December 2012, applications
nos. 3653/05, 14729/05, 20908/05, 26242/05,
36083/05, and 16519/06)

The applicants are eleven Azerbaijani nationals who
were born between 1952 and 1984 and live in Sumgay-
it, Baku, and Gabala. The case essentially concerned the
applicants’ complaints about the unfairness of criminal
proceedings brought against them following their arrest
for allegedly participating in an unauthorised demonstra-
tion of 16 October 2003 in protest against the presidential
elections. The protest had escalated into violent clashes
between opposition supporters and the law-enforcement
authorities. The applicants alleged that there had been
serious breaches of numerous fair trial guarantees in the
criminal proceedings against them, rendering their trials
wholly unfair. One of the applicants, E. Mammadov, further
complained that he had been prosecuted in two separate
sets of proceedings (administrative and criminal) brought
against him for his involvement in the demonstration.

The European Court of Human Rights found the viola-
tion of Article 3 (prohibition of torture) and Article 10 (free-
dom of expression) and ordered Azerbaijan to pay the
compensation of 10,000 euros to the applicant for non-pe-
cuniary damage and 3,000 euros for costs and expenses.
This is a Chamber’s judgment.

The European Court of Human Rights found the viola-
tion of Article 6.1 (right to a fair trial) together with Article
6.3.b) and Article 6.3.d); in relation to Mr. Mammadov, the
Court found the violation of Article 4 of Protocol No. 7 (right
of not being tried or punished twice), and ordered Azerbai-
jan to pay compensations ranging from 10,000 to 12,000
euros to the applicants. This is a Chamber’s judgment.

3. During the period from 01 January 2012 to 31 De-
cember 2012, the European Court of Human Rights
has found violations of the Convention by the Geor-
gian authorities in nine cases. In eight cases, the
Court reached inadmissibility decisions (applica-
tions nos. 40969/06; 4484/07, 46055/06, 53073/07,
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17092/07; 47974/07, 44303/05 and 22026/10). Thir-
teen applications were struck out of the list (applica-
tions nos. 51767/09, 3486/06, 55486/10, 44984/07,
22325/10, 73250/10, 10076/10, 8708/07, 17491/09,
42270/10, 10547/06, 4276/06 and 25391/08).

In the above-mentioned judgments of the Court, viola-
tions were mainly found in relation to paras. 1, 2 and 3 of
Article 5 (right to liberty and security), paras. 1 and 3 of Arti-
cle 6 (right to a fair trial) and Article 3 (prohibition of torture).

Case of Bekauri v. Georgia
(Decision of 10 April 2012, application no.
14102/02: abuse of the right of petition; Article
35.3 of the Convention)

Case of Tchitchinadze v. Georgia
(Judgment of 29 May 2012, application no.
18156/05)

The applicant is a Russian national who was born in
1952 and lives in Belgorod. He complained about the
quashing of a final and enforceable decision in his favour
in which the sale — allegedly made under duress — of prop-
erty he owned in Batumi had been annulled and the pro-
ceedings reopened.

The European Court of Human Rights found the vi-
olation of Article 6.1 (right to a fair trial) and Article 1 of
Protocol No.1 (right to property). The Court ordered the
return of the estate to the applicant, or reasonable com-
pensation to be agreed upon by the parties. If the par-
ties failed to reach an agreement, the Court reserved the
right to fix the further procedure and determine itself the
amount of compensation; and a compensation of €5,000
was awarded towards non-pecuniary damage. This is a
Chamber’s judgment.

Case of Dadiani and Machabeli v. Georgia
(Judgment of 12 June 2012, application no.
8252/08), violation of Article 6.1
(right to a fair trial) of the Convention due to
the non-enforcement of judgments. This is a
Chamber’s judgment)

Case of Khoniakina v. Georgia
(Judgment of 19 June 2012, application no.
17767/08)

The applicant is a Georgian national who was born in
1926 and lives in Tbilisi. She retired from her post as a
Supreme Court judge in 2000 and was granted, under
the Supreme Court Act, a pension of 1,073 Georgian la-
ris corresponding to her final salary. The Supreme Court
Act in force at the time stated that, upon retirement, a Su-
preme Court judge was entitled to a life-long pension of an
amount equal to his or her final salary and adjustable in

line with changes in the salary scales of serving Supreme
Court judges. This “adjustment clause” was removed by
an amendment on 16 March 2001, the lawfulness of which
the applicant challenged in the proceedings — also seek-
ing compensation — she brought in September 2004. The
Supreme Court allowed Ms Khoniakina’s claim in full. The
Supreme Court Act was further amended on 23 December
2005 with retroactive effect. It stated that a retired Supreme
Court judge was entitled to 1,200 GEL4 compensation
from the State. Ms. Khoniakina brought another action for
damages, challenging the application of this amendment
to her situation. In October and December 2007, her com-
plaints were declared unsubstantiated hence inadmissible
by the Supreme Court. The retroactive amendments simi-
larly applied to 850 persons affected by the general reform
of retired civil servants’ pensions. The European Court of
Human Rights had 30 similar individual applications. This
judgment is the first one adopted on this issue.

The European Court of Human Rights found no vi-
olation of Article 6.1 (right to a fair trial) and Article 1 of
Protocol No. 1 (right to property). The Court held that the
legislature could not be prevented from regulating pension
rights via new retrospective provisions and that a final ju-
dicial decision on a comparable matter could not be val-
idly used as a shield against such changes in the future.
The Court, having regard to Georgia’s wide margin of ap-
preciation in implementing social policies in a situation of
complex transition and, observing the overall public inter-
ests, concluded that the discontinuation of the adjustment
clause applied to Ms. Khoniakina pension had not been
disproportionate to the legitimate aim pursued. This is a
Chamber’s judgment.

Case of Kakabadzeand others v. Georgia
(Judgment of 2 October 2012,
application no. 1484/07)

The applicants are five Georgian nationals. They are
members of the Equality Institute, a Georgian non-govern-
mental organisation. The case concerned their arrest and
punishment by detention, imposed as an administrative
sanction by a court on the day of their arrest, for their par-
ticipation in a demonstration on 29 June 2006 to express
their support for two owners of a TV channel, who were on
trial that day. The domestic courts considered their arrest
to be in compliance with law.

The European Court of Human Rights found the viola-
tion of Article 5.1 (right to liberty and security), Article 6.1
(right to a fair trial) together with Article 6.3.b) (right for ad-
equate time and facilities for the preparation of defense)
and Article 11 (freedom of assembly and association), Ar-
ticle 2 of Protocol No. 7 (right to appeal judgments for crim-
inal cases in the courts of second instance). The Court or-
dered Georgia to pay 6,000 euros to each applicant. This
is a Chamber’s judgment.
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Case of Mikiashvili v. Georgia
(Judgment of 9 October 2012,
application no. 18996/06)

The applicant is a Georgian national who was born in
1984 and lives in Thilisi. He was arrested on 29 October
2005 following an altercation with the police in the street.
He was subsequently convicted of resisting police officers
and obstructing them in the course of their duties and sen-
tenced to one and a half years’ imprisonment. He alleged
that he had been ill-treated both by police officers during
his arrest, sustaining multiple bruises all over his body as
well as concussion, and then by prison officers during his
ensuing detention. He further complained that the author-
ities had failed to carry out an adequate investigation into
his allegations of ill-treatment. Lastly, he complained that
the court decisions authorising his pre-trial detention had
not been properly justified.

The European Court of Human Rights found the viola-
tion on three accounts of Article 3 (prohibition of torture).
The Court ordered the respondent state to pay the appli-
cant compensation amounting to 12,000 euros for non-pe-
cuniary damage. This is a Chamber’s judgment.

Case of Goloshvili v. Georgia
(Judgment of 20 November 2012,
application no. 45566/08);
no violation of Article 3 (prohibition of torture).
This is a Chamber’s judgment)

Case of Janiashvili v. Georgia
(Judgment of 27 November 2012, application
no. 35887/05)

The applicant is a Georgian national who was born in
1962 and lives in Thilisi. In July 2006 Mr Janiashvili was
found guilty of illegally buying and concealing heroin in
very large quantities and sentenced to 15 years’ impris-
onment. The case concerned in particular his complaint
about the excessive length of his detention pending trial
with regard to the related criminal proceedings brought
against him in 2004 and 2005.

The European Court of Human Rights found the viola-
tion of Article 5.3 (right to liberty and security) due to the
excessive length of pre-trial detention. The compensation
was 600 euros. This is a Chamber’s judgment.

Case of Irakli Mindadze v. Georgia
(Judgment of 11 December 2012,
application no. 17012/09)

The applicant is a Georgian national who was born in
1955 and is currently serving a 12-year prison sentence
for drugs offences. Arrested in March 2007, he was ulti-
mately convicted in December 2007 of unlawful purchase
and possession of heroin.

The European Court of Human Rights found the viola-
tion of Article 3 (prohibition of torture) due to the failure
to provide adequate medical care in prison. The Court
ordered Georgia to pay compensation in the amount of
5,000 euros. This is a Chamber’s judgment.

Case of Baisuyev and Anzorov v. Georgia
(Judgment of 18 December 2012,
application no. 39804/04)

The applicants are Russian nationals who were born
in 1980 and 1979 respectively. They are of Chechen ori-
gin. Residing at the time in Tbilisi, where they had refugee
status, they were detained for three hours at a police sta-
tion in the course of a large-scale identity check operation
conducted by the Georgian police on 7 December 2002
targeted at Russian citizens of Chechen origin.

The European Court of Human Rights found the viola-
tion of Article 5. paras 1 and 2 (right to liberty and security)
of the Convention. Each applicant received a compensa-
tion amounting to 500 euros. This is a Chamber’s judg-
ment.

Case of Dvalishvili v. Georgia
(Judgment of 18 December 2012, application
no. 19634/07)

The applicant is a Georgian national who was born in
1984 and lives in the village of Gvishtibi. Arrested in De-
cember 2005 on suspicion of breaching public order, of
which he was later convicted, he alleged that he had been
severely beaten at the police department by three police
officers, who had demanded that he confessed to having
assaulted a taxi driver. Relying in particular on Article 3
(prohibition of torture and of inhuman or degrading treat-
ment), Mr. Dvalishvili complained of having been ill-treat-
ed with the aim of extracting a confession and alleged that
the authorities had failed to conduct an effective investiga-
tion into his complaints.

The European Court of Human Rights found the viola-
tion of Article 3 (Prohibition of torture due to the failure to
provide adequate medical assistance in prison. The Court
ordered the payment of compensation in the amount of
12,000 euros. This is a Chamber’s judgment.

Case of Jeladze v. Georgia
(Judgment of 18 December 2012, application
no. 1871/08: Violation of Article 3 of the
Convention (prohibition of torture) due to
inadequate medical treatment of hepatitis in
prison; compensation: 5,000 euros. This is a
Chamber’s judgment)



Sophie Sachaleli*

Disputes in Georgia Caused by
the Termination of Employment
Contract on Employer’s Initiative
2007-2012

l. Introduction

Due to the politics of the liberal economy? in 2006
new labor code was adopted by the Georgian Parliament
which replaced the labor Code of the Georgian SSR
adopted in 19732 The Labour Code of Georgia (LCG)*
has created in some way a free sphere of activity for the
participants of the employment relationship. Some of the
features of this code, such as the regulated labor market,
simplified procedure for the termination of an employment
contract or abolishment of labor inspection authority, as
expected, were detrimental for the weaker party, i.e. the
employee. In June 2013 labor law reform was carried out,
which, according to explanatory note relating to the leg-
islative project, aimed at balancing the interests of em-
ployers and employees. Change results and their impact
on employee’s rights will be evaluated afterwards. Former
review is prepared on the basis of 2007-2012 labor code
liberal provisions and established trial practice of the
same period.

1. Statistical data

The above mentioned Labor Code, which has been
called as one of the most hostile laws to the employ-
ees®, was known for the restriction of employee rights,
simple procedures for dismissing an employee, disband-
ing strikes (For instance, the unlawful disbanding of the
Kutaisi metallurgical factory workers’ strike in 2011), etc.
This code should have encouraged the protection of vio-
lated rights through judicial proceeding. To illustrate our
point, let us examine the statistics® of the civil law cases
and labor disputes conducted in the common courts in
2007-2011.

' LLM (Trier, Germany); doctoral candidate at the law faculty of Tri-
er University, Germany.

2 Papava, V. (2006), The Political Economy of Georgia’s Rose Rev-
olution, Orbis, Volume 50, Issue 4, p. 657-667.

3 The new Labour Code enacted in 2006 (Law of Georgia N3132-Is)
changed its status in 2010 and transformed from Georgian Law
into the Georgian Organic Law (Organic Law of Georgia N4113-
rs, 2010).

4 Labour Code here as well as below means laws of 2006 as well as
2010 in the version applicable until 12 June 2013 unless the text
indicates otherwise.

5 Jobelius, Matthias, “Wirtschaftsliberalismus in Georgien — Ver-
spielt die Regierung durch eine marktradikale Politik den An-
schluss an Europa?” Friedrich-Ebert-Stiftung, Berlin 2010, S.5 ff.

5 S.www.idfi.ge, S. also http://www.supremecourt.ge.

Year / Case | 2007 | 2008 | 2009 | 2010 | 2011 | 2012

Civilcases |26812|19958 (22612 |31 167 | 33546 | 33 279

Labour cases | 625 533 613 761 586 735

Labour

2,33% | 2,67% | 2,71% | 2,44%
cases %

1,75% | 2,21%

For the purpose of illustration let us consider the admin-
istrative cases arising from an employment relationship.
For instance, in 2010 the courts received 973 cases that
makes up 36,84% of the disputes relating to the lawfulness
of an administrative act and 7,89% of total number of the
administrative cases received by the court in 2010. In 2011
the courts received 643 cases in total arising from the em-
ployment relationships that makes up 26,93% of the dis-
putes relating to the lawfulness of an administrative act and
3,85% of total number of the administrative cases received
by the court in 2011.

2. Subject-matter of the labor disputes

The citizens mostly applied to a court after dismissal and
the subject matter often was reinstatement and compensa-
tion of layoffs in civil as well as in administrative cases. The
tendency of the employees to avoid protecting their rights
through judicial proceeding while the employment relation-
ship is still pending is really noticeable in these cases, which
is caused by the prospect of dismissal without prior notice.

Some of the claims filed in recent years:

- claims for compensation of health injuries during the
course of duty (within the total volume of disputes, in-
jury claims come next to the disputes related to the
reinstatement and layoffs. The courts are addressed
with this claim more frequently after the other two);

- claims for compensation in place of unused vacation;

- dismissal due to closure or reorganization of an or-
ganization;

- claims for compensation of discriminatory treatment
and other claims.

3. Overview of subject matter

As it has already been said, claims for reinstatement
and compensation of layoff period were most frequently
encountered among the labor disputes. Among them, par-
ticularly noteworthy were the disputes caused by unilateral
termination of the contract upon employer’s initiative, un-
der Articles 37 i d) and 38 iii of the Labor Code’. The court

7 Articles 37 i d) and 38 iii of the Labour Code (2010, standing
14.01.2013) is completely analogous to the articles 37 i d) and 38 iii
of the Labour Code of 2006. Therefore, articles 37 i d) and 38iii of the
Labour Code of 2010 mentioned in the text mean also the articles 37 i
d) and 38iiii of the Labour Code of 2006 unless otherwise determined.
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practice about the above issue is the main subject of this
examination.

Il.  Tendencies in solving the disputes
involving dismissal of an employee based
on Articles 37 i d) and 38 iii of the Labor
Code

Article 37 i of the Labor Code provides for the termina-
tion of an employment contract on the basis of lapse of em-
ployment term, violation of contractual provisions and other
grounds. Article 38 states that a contract may be terminated
upon the initiative of one of the parties. Besides, if this party
is the employer, the employer may immediately terminate
the contract and compensate the employee with a month’s
salary. Any additional conditions that govern this type of ter-
mination of employment, such as prior notice or providing
reasons for the termination of employment, are not directly
provided in the Code.

Wording in the Code regarding the termination of em-
ployment contract by one party was usually understood — as
the case may be — by employers as a right to terminate the
contract with the employee without offering a valid ground
and without observation of the termination period.

In such situations, in case of dismissal, the only way of
protecting the interests of the dismissed person was ap-
plying to the court for reinstatement and compensation of
forced layoff period.

It is noticeable that the current Labor Code does not
provide the possibility to reinstate a person or compensate
forced layoff period®. That possibility was provided in the
old Labor Code (adopted in 1973 as the Labor Code of
Georgian SSR and was in force until 2006), the last ver-
sion of which enabled the dismissed person to dispute the
legality of dismissal and in case of satisfaction of his/her
claim, request reinstatement and compensation for forced
layoff period, i.e., for the period when he/she was not able
to work, against his/her will. The current Law of Georgia
“On Public Service™ also reserves the right for the person
illegally dismissed from the public service to demand im-
mediate reinstatement and compensation of forced layoff
period. After amendments in May, 2011, the compensation
amount is stipulated as not more than three month’s salary
(Articles 112, 127).

After 20086, the judicial approach to similar disputes has
been mainly developed in two directions:

The abovementioned employers’ interpretation of the
law has been predominantly shared by the courts of first
instance and the appeal courts. The great number of de-
cisions have been substantiated on the basis of Articles
37 i d) and 38 iii of the LCG and these decisions usually

8 Forinstance, see the decision of the Supreme Court of Georgia of
04.06.2008, as-873-1183-07; see also decision of Kutaisi Appeal
Court of 26.11.2007, in decision of the Chamber of Civil Cases of
the Supreme Court of Georgia of 01.08.2008, as-87-367-08.

® 1997, N 1022 - Is, standing 14.01.2013.

shared the opinion that termination of the employment
contract without prior notice is subject to the validity of
the contract and employer’s simple will, and rejected the
further examination of the legitimacy of the grounds for
dismissal. We would like to present the following exam-
ples:

1. Court of first instance

A citizen applied to the Kutaisi City Court and claimed
that his dismissal based on Articles 37 i d) and 38 iii of the
LCG did not indicate the ground for dismissal. The subject
of dispute was the abolition of an administrative act and
the compensation of forced layoff period. The City Court
did not share the plaintiff's opinion and stated that one of
the grounds for termination of an employment relationship
in accordance with Article 37 i d) was termination of an em-
ployment contract, and Article 38 especially provided the
ground for termination of an employment relationship like
dissolution of an employment contract. Therefore, in the
opinion of the Court the plaintiff's argument that the em-
ployment contract has been dissolved unreasonably was
illogical since the mentioned articles made the ground for
dissolution and the Code did not provide any additional
ground.

2. Appeal Court

A citizen applied to the Thilisi City Court with a similar
claim against his employer. The court of first instance par-
tially satisfied the plaintiff's claim. However, the Appeal
Court delivered a different opinion, which revised the ap-
pealed judicial decision. In particular, the Court considered
that Article 37 i d) of the Labor Code was the legal ground
for the employee’s dismissal. Additionally, the Court paid
special attention to Article 30 (2) of the Constitution of
Georgia and explained that, in accordance with this para-
graph, the state guarantees freedom of commercial activi-
ties and a competitive environment, which also means the
right of an entrepreneur, pursuant to his/her main purpose,
i.e., to generate profit, to choose his/her contracting party
at his/her discretion, initiate and terminate an employment
relationship with a person, etc. Based on the above view,
the Court concluded that the employer as entrepreneur was
entitled to terminate the employment relationship with an
employee anytime depending on the company’s objectives
on the basis of Article 37 i d) of the Labor Code, and indica-
tion of the ground for dismissal in the termination order did
not produce any legal effect®.

In this context, particular cases should be mentioned
when the courts of lower instance even partially did not
agree to the standard interpretation. For instance, in deal-

10 Decision of the Chamber of Civil Cases of Thilisi Appeal Court of
15.05.2008, S. In the decision of the Chamber of Civil Cases of
the Supreme Court of Georgia of 21.01.2009, as-697-917-08.
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ing with of one of the disputes, the appeal court thought that
despite the Labor Code, which does not envisage the prior
notification of the employee at the moment of termination of
the employment contract, Article 4 (4) of European Social
Charter must have been observed and the employee must
have been notified in advance since the Charter as the trea-
ty corresponding to the Constitution shall prevail over the
internal statutory acts'?.

Thus, as has been indicated, approaches of courts of
first instance as well as of the appeal courts have been
mainly developed in the following directions: the courts
recognised that the law grants the possibility to unilater-
ally terminate the employment contract by the employer
without prior notice to the employee and the employer’s
right to not provide any explanation for the termination of
the contract. Consequently, they did not consider as nec-
essary to examine the grounds for the termination of the
contract.

3. Supreme Court

The abovementioned interpretation of the provisions
that govern employment contract, at first glance, makes
the application to the court by a dismissed person futile. At
a certain point of time, the abovementioned opinion about
the employer’s right was shared by the Cassation Court as
well. However, as a result of a decision adopted in 2010,
the general situation had changed®? and a different view
had been developed. In its decision #as-1261-1520-09
(23.03.2010), the Chamber of Civil Cases of the Supreme
Court clearly stated the following: The requirement of
Article 2 vi of the Labor Code, in relation to the protec-
tion of the fundamental human rights and freedoms, se-
cures the right of the employee to be informed about his/
her dismissal in case of the dissolution of the employment
relationship initiated by the employer and to be notified of
the ground for the dismissal so as to be able to protect
his/her interest against illegality. Besides, the Chamber
of Civil Cases of the Supreme Court, simultaneously in-
terpreting Article 30 (1) of the Constitution of Georgia,
categorically disagreed with the interpretation of Article
37 i d) of the Labor Code, which is thought to provide
the employer the unilateral right to dismiss the employee
without any ground. In particular, the Chamber stated that
under this Article of the Constitution, the freedom of la-
bor is guaranteed, which means protection of the rights
of the “weak” party, in this case employee’s rights, by the
state. The state that grants the freedom of labor to a per-
son and ratifies the international provisions regulating the
protection of employee rights (European Social Charter of

11 Decision of the Tbilisi Appeal Court of 17.09.2007, S. In the deci-
sion of the Chamber of Civil Cases of the Supreme Court of Geor-
gia of 10.06.2008 as-911-1218-07.

12 Zaalishvili V., Several methods of Termination of an Employment
Contract, in Labour Law Artciles, Thilisi, p. 11-33.

1961 (revised) Article 4.413, Article 6 of the International
Covenant on Economic, Social and Cultural Rights, Article
22 of the Universal Declaration of Human Rights of 1948)
shall also take care of protection of employee rights, and
shall guarantee an appropriate legal regime. Article 37 i
d) of the Labor Code provides the result of an obligatory
relation between the parties and not its preconditions that
must precede the result. Therefore, since the article does
not provide such preconditions, the relationship must be
regulated by the provisions of the Civil Code, as per part
two of Article 1 of the LCG. In the opinion of the Supreme
Court, such provisions are the articles of the Civil Code,
which regulate the grounds for dissolution of a contract!“.

In its decision of October 22, 2012, the Chamber of
Civil Cases of the Cassation Court believes that there
must not be an absolute, unlimited civil right and, under
the Code, this right must be exercised lawfully. Even in
case when dissolution of the employment contract by
the employer takes place on the basis of the previously
mentioned provisions, the court must not allow violation
of fundamental human rights and freedoms guaranteed by
the Constitution of Georgia. To ensure that, the court shall
examine the lawfulness of exercise of the right, assess its
preconditions and check the correctness of the parties’
claims’.

It can be said that the Supreme Court standardized the
different approach from the customary interpretation with
regard to unilateral dissolution of the employment contract
by the employer; however, the problem remains in the ap-
plication of this approach in the courts of lower instance,
which usually did not share the Supreme Court’s opinions
and preferred to decide the disputes in favor of the em-
ployer.

4. Constitutional Court

Since the adoption of the new Code, the above provi-
sions of the Labor Code became several times the subject
of revision by the Constitutional Court. For instance, the
Second Panel of the Constitutional Court, in its decision
#2/1/456 decision of 07.04.2009, rejected an action by
which a citizen demanded the declaration of Article 37 i d)
of the Labor Code as unconstitutional. The court explained
that it was impossible to consider this provision as discre-
tionary in case of dissolution of the employment contract
by the employer because “the appealed provision does not
regulate dissolution of the employment contract, proce-
dure and preconditions for dissolution of the employment

13 Because the Article 24 of the Charter, which specifically does not
regulate the termination of employment, is not included in the list
of ratified articles by Georgia.

14 The same opinion regarding above provision of the Labour Code
we can find in the decision of 20.07.2010 #as-138-113-2010 of
the Chamber of Civil Cases of the Supreme Couirt.

'*  Number of case as-1122-1053-2012, date 22.10.2012, Chamber
of Civil Cases of the Supreme Court, similar — as-545-513-2012,
October 5, 2012.
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contract. The disputed provision is a part of the grounds
for termination of the employment relationship and not a
regulatory provision for dissolution of the employment con-
tract.”

In this context, we would like to cite another unsuccess-
ful judicial decision: on March 18, 2011, the Constitutional
Court considered the constitutional action, case#2/3/465,
submitted by a citizen in November 11, 2008. The sub-
ject matter of the dispute was conformity of Articles 37 i
d) and 38 iii of the Labor Code (2006) to certain prisons of
the Constitution, viz., part one (“Labor shall be free”) and 4
(“The protection of labor rights, fair remuneration of labor
and safe, healthy working conditions and the working con-
ditions of minors and women shall be determined by law”)
of Article 30. It is notable that in 2007 the above provisions
of the Constitution were interpreted by the Constitutional
Court as providing constitutional guarantee for the right
to choose, retain and assign work as well as protection
against unemployment and the regulation that directly pro-
vides or enables ungrounded, discretional and unfair dis-
missal’®.

Before we proceed to the decisions, let us review
the dynamic of the Labor Code and parts 2 and 6 of
Article 13 of the Law of Georgia “On Constitutional Legal
Proceedings” from the moment when a citizen applies to
the Constitutional Court until the hearing on the merits of
a case. The constitutional action has been received for
hearing on the merits in June 9, 2009. At this moment,
the Labor Code of Georgia (2006) was still in force. As
a result of constitutional reform, in 2010 the Labor Code
has been “stepped up” to the level of an organic law and
transformed from Georgian law into Georgian organic
law. However, the content of the code has actually not
been changed, including the provision regulating the
dissolution of the employment contract. During the peri-
od of taking up the case for hearing on the merits (2009)
and the actual hearing on the merits (2011), part 6 of
Article 13 of the Law of Georgia “On Constitutional Legal
Proceedings” has been amended. Under the old wording,
after taking up the case for the consideration of the merits,
the abolishment of a disputed act or acknowledging it as
ineffective did not result in the discontinuation of consti-
tutional proceeding before the Constitutional Court if the
dispute dealt with the rights and freedoms recognised by
the Second Chapter of the Constitution. The new wording
provides for the Constitutional Court’s authority to contin-
ue in such cases’ proceedings on constitutionality “where
its determination is vital for securing the constitutional
rights and freedoms”.

Despite the fact that parts i and iv of Article 30 of the
Constitution are a part of fundamental human rights and
freedoms recognised by the Constitution of Georgia, and
without regard to the fact that the disputed provisions

6 Decision of the Constitutional Court of 26.10.2007, 2/2-389.

apply unchanged to the Labour Code having the rank of
organic law, the Constitutional Court did not consider it
appropriate to continue the proceedings and examine the
constitutionality of the abovementioned paragraphs of
the Labor Code in order to assist in the elimination of the
non-uniform court practice. The court stated that the Labor
Code (2006) was ineffective at the moment of hearing of
the case on the merits, together with the disputed provi-
sions. The Court did not exercise the right to continue pro-
ceedings and concluded that there was no legal ground
for continuance of the legal proceedings provided by part
vi of Article 13 of the Law of Georgia “On Constitutional
Legal Proceedings,” and dismissed the case based on
the parts ii and vi of Article 13 of the Law of Georgia “On
Constitutional Legal Proceedings.”

Ill. Conclusion

The Labor Code of Georgia is a subject of permanent
criticism since the date of its adoption, not only among the
Georgian legal study groups but also in the reports of in-
ternational organisations. As we have already indicated
above, disputes and criticisms are also often found with
regard to the main subject of Article 37 i d) and 38 iii of
the Labor Code. The accepted interpretation of these arti-
cles is detrimental for an employee and the latter have to
be involved in the long-term judicial proceedings to have
his/her rights protected. Otherwise, he/she would have to
agree with the employer’s decision and look for alternative
employment, where his/her labor rights will still be unpro-
tected.

Under part ii of Article 6 of the Constitution of Georgia,
an international treaty or agreement shall take precedence
over domestic statutory acts unless it contradicts the
Constitution of Georgia or the Constitutional Agreement.
Taking into consideration of this principle by the courts of
lower instance, as well as compliance with the interpreta-
tion of the Supreme Court, would promote the development
of the case law to a great extent and facilitate the regulation
of alegal issue which is inadequately addressed by the law.
However, this would still warrant the necessity of making
amendments to the Labor Code.

Taking into account everything discussed above, and for
the purpose of elimination of the non-uniform interpretation
of the legal provisions, the necessity to fix the mentioned
legal provisions and to harmonize with the Constitution and
international treaties of Georgia was obvious.

Due to conducted labor law reform in June 2013, reg-
ulation for employee termination has changed, namely: 1)
According to the current edition of an article 37 of the Labour
Code grounds for terminating labour agreements are deter-

7" The current updated version of the Labour Code of Georgia availa-
ble online under: <https://matsne.gov.ge/index2.php?option=com
_ldmssearch&view=docView&id=1155567&impose=parallel
EnRu> (last downloaded 2014-04-29)
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mined (for example: economic circumstances, technolog-
ical, or organisational changes requiring downsizing; in-
compatibility of an employee’s qualifications or professional
skills with the position held/work to be performed by the em-
ployee), which have to serve as a basis for the employer’s
initiative to terminate labor contract. 2) According to Article
381, Il of the Labour Code the obligation of the employer to
notify the employee in advance has been determined. 3)
According to Article 38 VIl of the Labour Code, if employer’s
decision on terminating the labour agreement is declared
void by the court, the employer shall be obliged, to reinstate
the person whose labour agreement was terminated, or to
provide the person with an equal job or pay compensation
as defined by the court. As well an employee shall be fully
remunerated for the downtime due to the fault of an employ-
er (Article 321).



COMMENTS ON COURT DECISIONS

Mariam Osipyan?

Comments on the Decision
of Meltex LTD and Mesrop
Movsesyan v. Armenia

l. Introduction

In a democratic society the right to freedom of expres-
sion is a crucial one. This right is guaranteed both nation-
ally and internationally. Under Article 10 of the European
Convention on Human Rights (ECHR) everyone has the
right to freedom of expression. This right shall include free-
dom to hold opinions, and receive and impart information
and ideas without interference by public authority regard-
less of frontiers. However, this Article does not prevent
states from licensing broadcasting, television or cinema
enterprises.

In this context, it is very important to analyze the case of
Meltex Ltd and Mesrop Movsesyan v. Armenia. The com-
plainants, an independent broadcasting company and its
chairman, had initially claimed that there had been a vio-
lation of the right to freedom of expression and the right to
a fair trial. The European Court of Human Rights (Hence-
forth ECtHR or the Court) considering the factual circum-
stances of the case held that there had been no violation
of the right to a fair trial whereas there had been a violation
of the right to freedom of expression. As right to a fair trial
is an omnibus provision, which has been described as ‘a
pithy epitome of what constitutes fair administration of jus-
tice,’2 we will discuss it more deeply.

Il.  The factual circumstances of the case,
proceedings at the national level and
outcome of the individual application
lodged with European Court of Human
Rights

The applicant company was established in 1995 and
has its registered office in Yerevan. The second applicant,
Mr. Mesrop Movsesyan, was born in 1950 and lives in Ye-
revan. The second applicant first became involved in TV
broadcasting in January 1991 when he established the

' Practicing advocate, member of Advocates’ Chamber of Armenia,
legal officer at World Vision, Armenia

2 Cremona J.(1990), The public character of trial and judgment
in jurisprudence of the European Court of Human Rights, (eds.)
Matscher F. and Petzold H., Protecting Human Rights: The
European Dimension: Studies in Honour of Gerard J. Wiarda,
Kéln, p.107.

A1+ television company, the first independent television
company in Armenia. Initially, A1+ operated as a collec-
tor, producer and disseminator of news and information.
Information was gathered from and sent to all districts of
Armenia, as well as foreign television broadcasting com-
panies via satellite communication. In 1994, A1+ acquired
a state television licensed frequency on which it broadcast
during assigned periods. In 1995 the second applicant
established and registered the applicant company. The
applicant company was set up as an independent broad-
casting company beyond state control. Later the second
applicant created the A1+ television company within the
structure of the applicant company. On 22 January 1997,
the applicant company was granted a license by the then
Ministry of Communication permitting it to install a tele-
vision transmitter in Yerevan and broadcast within the
decimetric wave band via its A1+ television channel. The
license was granted for a period of five years. In 2000-
2001, legislative changes were introduced in the sphere
of television and radio broadcasting. The Television and
Radio Broadcasting Act, passed in October 2000, estab-
lished a new authority, the National Television and Radio
Commission (NTRC), which was entrusted with regulat-
ing the licensing and monitoring the activities of private
television and radio companies. The NTRC was a public
body composed of nine members appointed by the Pres-
ident of Armenia. The Broadcasting Act also introduced a
new licensing procedure, according to which a broadcast-
ing license was granted on the basis of a call for tenders
conducted by the NTRC in respect of the list of available
frequencies.

During 2001, all existing broadcasting licenses were
temporarily re-registered by the NTRC until the relevant
calls for tenders were announced. On 3 September 2001,
the NTRC replaced the applicant company’s license with
a new license. The new license was granted for band 37
and was due to expire on 22 January 2002. On 23 No-
vember 2001, the NTRC decided to postpone the call for
tenders for band 37 until the adoption of relevant rules and
regulations and permit the applicant company to continue
to operate on band 37 for an indefinite period of time until
such call for tenders was announced.

On 28 December 2001, the National Television and Ra-
dio Commission Regulations Act (the NTRC Regulations
Act) was passed.

Since 2002, several calls for tenders for broadcast
bands had been conducted. Particularly, tenders for bands
37, 25, 31, 39, 51, 3, 63 and 56 had been conducted. Be-
ginning from April 1, 2002, some proceedings concerning
reasons for the refusal of the above bids had been institut-
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ed by the applicant company against the NTRC before the
Commercial Court. The Commercial Court dismissed the
applicant company’s applications as unfounded. Almost
in every case the reasoning for dismissal was the same.
The applicant company had appealed the decision of the
Commercial Court at the Court of Appeal as well as at the
Cassation Court. The Court of Cassation dismissed that
appeal, repeating verbatim the relevant findings of the
Commercial Court and concluded that:

“In such circumstances the arguments raised in the
appeal on points of law are unfounded because they are
rebutted in detail by the findings contained in the Commer-
cial Court’s judgment.”

The same situation was repeated in each court pro-
ceedings concerning refusals of tenders for different
bands.

On 27 August 2004, Meltex Ltd and its chairman, Mr.
Mesrop Movsesyan, lodged an application against the
Republic of Armenia with the ECtHR under Article 34 of
the Convention for the Protection of Human Rights and
Fundamental Freedoms. The applicants sought from the
Court to declare that their rights under Article 6 and 10 of
the Convention as well as rights under Article 14 in con-
junction with Articles 6 and 10 were violated. The second
applicant was considered as having no standing before
the Court. The Court, taking into consideration the factual
circumstances of the case, provided the following state-
ments concerning the violations of the rights under the
Convention.

1. Alleged Violation of Article 6 of the Convention

The applicant company complained that in both sets of
proceedings, the domestic courts had failed to deliver rea-
soned judgments. Furthermore, in the proceedings con-
cerning the tender process for band 63, the Commercial
Court had violated the principle of equality of arms. The
applicant company relied on Article 6 § 1 of the Conven-
tion which, insofar as relevant, provides:

“In the determination of his civil rights and obligations
... everyone is entitled to a fair ... hearing ... by [a] ... tribu-
nal...”

Concerning the admissibility of the declaration sought
regarding the violation of rights, the Court reiterated that
Article 6 § 1 obliges the courts to give reasons for their
judgments, but cannot be understood as requiring to pro-
vide a detailed answer to every argument. The extent to
which this duty to give reasons applies may vary accord-
ing to the nature of the decision®. Taking into account the
case-law of the Court, the Court considered this part of
the application as being manifestly ill-founded and reject-
ed in accordance with Article 35 § 3 and 4 of the Con-
vention.

3 See Meltex v. Armenia, Judgment of 17 September 2008, ECHR,
Para 87

2. Alleged Violation of Article 10 of the
Convention

The applicant company complained that the refusals to
grant a broadcasting license amounted to the violation of
its freedom of expression under Article 10 of the Conven-
tion under which everyone has the right to freedom of ex-
pression. In order to decide whether there was a violation
of the right under Article 10, the Court had to decide the
following issues:

1. Whether there was an interference with the appli-
cant company’s freedom to impart information and
ideas

2. Whether the interferences were justified

The Court that examined the circumstances of the
case, in parallel with the previous case-law of the Court,
found that there had accordingly been a violation of Article
10 of the Convention.

3. Alleged Violation of Article 14 of the
Convention in Conjunction with Articles 6 and
10 of the Convention

Lastly, the applicant company complained that the
NTRC’s decisions and those of the domestic courts had
been politically motivated. It claimed that the NTRC was
not an independent and impartial body since all its nine
members were appointed by the President of Armenia“.
The applicant company relied on Article 14 in conjunction
with Articles 6 and 10 of the Convention which, insofar as
relevant, provides:

“The enjoyment of the rights and freedoms set forth in
this Convention shall be secured without discrimination on
any ground such as ... political or other opinion ...”

The Court notes that the applicant company did not
raise the issue of the alleged political discrimination and
the manner of the appointment of the NTRC’s members
in its application to the domestic courts. Hence, the Court
found that this part of the application was manifestly
ill-founded within the meaning of Article 35 § 3 and reject-
ed in accordance with Article 35 § 45.

Besides the abovementioned demands, the applicants
also sought compensation of pecuniary and non-pecuni-
ary damages based on Atrticle 41 of the Convention. On
the subject of pecuniary damages, the Court considered
that the claims for lost anticipated income are of a specu-
lative nature (see, among other authorities, Informations-
verein Lentia and Others, cited above, § 46; and Radio
ABC, cited above, § 41). Furthermore, the Court did not
discern any causal link between the violation found and
the pecuniary damage alleged in connection with the loss
of unused equipment. Finally, as regards the contractual
income allegedly lost, that claim is beyond the scope of

Ibid. para. 94
5 Ibid para. 95
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the present application, since the latter does not concern
the call for tenders for band 37 or any possible damage
sustained as a result of that tender process. That issue, as
already indicated above, is being examined by the Court
in another application lodged by the applicant company
and registered under no. 37780/02. Based on the above,
the Court rejected the applicant company’s claims for pe-
cuniary damage®.

In addition, the Court reiterated that, if the rights guar-
anteed by the Convention are to be effective, it must nec-
essarily be empowered to award pecuniary compensation
for non-pecuniary damage also to commercial companies.
In such cases, account should be taken of the company’s
reputation, uncertainty in decision-planning, disruption in
the management of the company (for which there is no pre-
cise method of calculating the consequences), and lastly
the anxiety and inconvenience caused to the members of
the management team (see, mutatis mutandis, Cominger-
soll S.A, cited above, § 35). The Court considered that the
failure of the NTRC to apply the licensing criteria on each
occasion in a manner compatible with Article 10, in par-
ticular its failure to give any reasons for its repeated de-
nials of the applicant company’s bids, must have caused
frustration and uncertainty to the company’s management
team which cannot be compensated by the finding of a vi-
olation alone (see, mutatis mutandis, ibid., § 36; and Free-
dom and Democracy Party (OZDEP), cited above, § 57).
The Court therefore, ruling on an equitable basis, awarded
the applicant company EUR 20,000 towards of non-pecu-
niary damage’.

Ill.  The components of the right to
a fair trial and application to the present
case

One of the most important concepts articulated in the
European Convention is guaranteeing the right to a fair tri-
al which is stipulated in Article 6 of the Convention.

Article 6 is an omnibus provision, which has been de-
scribed as ‘a pithy epitome of what constitutes fair ad-
ministration of justice’®. The rights protected by the Ar-
ticle occupy a central place in the Convention’s system.
A fair trial, in civil and criminal cases alike, is a basic
element of the notion of the rule of law and part of the
common heritage, according to the Preamble of Con-
tracting Parties®.

The right to a fair trial has several components which
will be discussed further.

Ibid. para. 102
Ibid. para 105

8 Cremona J.(1990), The public character of trial and judgment in
jurisprudence of the European Court of Human Rights, (eds.) Mat-
scher F. and Petzold H., Protecting Human Rights: The European
Dimension: Studies in Honour of Gerard J. Wiarda, KéIn, p.107.

9 Ovey C. and White R.C.A. (2006), 4™ edition, The European Con-
vention on Human Rights, Oxford University Press, p.158.

1. Access to the court

The Court first recognized this right in the Golder case
in 1975.1° In a clear application of the ‘effective rights’
interpretation technique, it held that the detailed fair trial
guarantees under Article 6 would be useless if it were im-
possible to commence court proceedings in the first place.
In order to guarantee the right to a fair trial, everyone shall
be given an access to the court.

2. Effectiveness of court proceedings

Another aspect that should be observed within the
scope of the right to a fair trial is the effectiveness of court
proceedings. Another fundamental aspect of the rule of
law linked to the principle of access to court is that a final
court judgment should be effective.

The non-execution of civil judgments appears to be an
endemic problem in much of Eastern Europe, particularly
in cases where the state is the judgment debtor. And there
have been many judgments that found violations of Article
6 on this ground.!

The right to effective court proceedings also entails that
once a civil judgment or a criminal acquittal has become
final and binding, there should be no risk of its being over-
turned. Many former communist countries have retained
in their codes of procedure the power that enables a state
official, such as a prosecutor, to bring an extraordinary ap-
peal at any time. 2

3. Equality of arms

The next important concept within the scope of a fair
trial is procedural equality or ‘equality of arms.” It was
first mentioned in the Neumeister case, ** and has been
a feature of Article 6 (1) ever since. It requires a fair bal-
ance between the parties and applies to both civil and
criminal cases. In the current case, the applicants have
claimed such component but the Court reiterated that it is
the domestic courts which are best placed to assess the

10 Golder v. United Kingdom, Judgment of 21 February 1975, Series
A, No. 18; (1979-80) 1 EHRR 524.

11 See among many examples, Hornsby v. Greece (App. 18357/91),
Judgment of 19 March 1997; (1997) 24 EHRR 250; Burdov v.
Russia, (App. 59498/00), Judgment of 7 May 2002; (2004) 38
EHRR 639; Jasuniene v. Lithuania, (App. 41510/98), Judgment
of 6 March 2003; Shmalko v. Ukraine, (App. 60750/00), Judgment
of 20 July 2004; and Popov v. Moldova (App. 74153/01), Judg-
ment of 18 January 2005. In Pini, Bertani, Manera and Atripaldi v.
Romania, (Apps. 78028/01 and 78030/01), Judgment of 22 June
2004; (2005) 40 EHRR 312, the Court found a violation where the
State had not acted to enforce a judgment requiring a private chil-
dren’s home to hand children over to their adoptive parents.

12 See, for example, Brumarescu v. Romania, (App. 28342/95),
Judgment of the Grand Chamber of 28 October 1999; (2000) 33
EHRR 862; Ryabykh v. Russia, (App.52854/99), Judgment of 24
July 2003; (2005) 40 EHRR 615.

13 Neumeister v. Austria, Judgment of 27 June 1968, Series A, No.
8; (1979-80) 1 EHRR 91.

14 Steel and Morris v. United Kingdom, (App. 68416/01), Judgment
of 15 February 2005; (2005) 41 EHRR 403; para. 59 of the judg-
ment.
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relevance of evidence to the issues in the case. Further-
more, Article 6 leaves it to them, again as a general rule,
to assess whether it is appropriate to call witnesses (see,
among other authorities, Vidal v. Belgium, judgment of 22
April 1992, Series A no. 235-B, § 33; and Wierzbicki v. Po-
land, no. 24541/94, § 45, 18 June 2002).

4. Reasonable time

From the content of Article 6 it is clear that everyone
is entitled to a fair and public hearing within a reasonable
time. The applicants could have claimed this component
of the right to a fair trial and may have succeeded but they
have not done so.

5. Reasoned decisions

And the last issue that should be discussed within the
scope of the right to a fair trial is the concept of reasoned
decisions. While not expressly required by Article 6, a rea-
soned decision is implicit in the requirement of a fair hear-
ing, which has been recognized by the European Court.'®
If a court gives some reasons, then prima facie the require-
ments of Article 6 in this respect are satisfied, and this pre-
sumption is not upset simply because the judgment does
not deal specifically with one point considered by an appli-
cant to be material. On the other hand, if, for example, an
applicant were to show that the court had ignored a funda-
mental defense, which had clearly been put before it and
which, if successful, would have discharged him in whole
orin part from liability, then this would be sufficient to rebut
the presumption of a fair hearing. '®

To sum up, compliance with specific rights set out in
Article 6 will not alone guarantee that there has been a fair
trial. It is not possible to state in the abstract the content of
the requirement of a fair hearing. This can be considered
only in the context of the proceedings on the whole, includ-
ing any appealing proceedings."”

IV. The grounds for applying to the ECtHR

Before discussing the grounds for applying to the EC-
tHR in a particular case, it is important to observe the
grounds for applying to the ECtHR. First of all, one should
have ‘standing’ to be able to apply to the ECtHR. The Eu-
ropean Court’s standing and admissibility criteria are set
out in Articles 34 and 35 of the Convention.

s Van de Hurk v. Netherlands, Judgment of 19 April 1994, Series A,
No. 288; (1994) 18 EHRR 481, para. 61 of the judgment. See also
Ruiz-Torija v. Spain, Judgment of 9 December 1994, Series A,
No. 303-A; (1994) 19 EHRR 553; and Hiro Balani v. Spain, Judg-
ment of 9 December 1994, Series A, No. 303-B; (1994) 19 EHRR
566.

6 QOvey C. and White R.C.A (2006), 4" edition, The European Con-
vention on Human Rights, Oxford University Press, p.179.

7 Fedje v. Sweeden, Judgment of 26 September 1991, Series A,
No. 212-C; (1994) 17 EHRR 14; Kostovski v. Netherlands, Judg-
ment of 20 November 1989, Series A, No. 166; (1990) 12 EHRR
434.

Under Article 34, the Court may receive applications
from any person, non-governmental organization or group
of individuals claiming to be the victim of violation of the
rights set forth in the Convention or the Protocols thereto
by one of the High Contracting Parties. The High Contract-
ing Parties undertake not to hinder the effective exercise
of this right in any manner.

Article 35 of the Convention stipulates that the Court
may only deal with the matter after all domestic remedies
have been exhausted according to the generally rec-
ognized rules of international law, and within a period of
six months from the date on which the final decision was
taken.

In this particular case, the applicants had grounds for
applying to the ECtHR as one of the admissibility criteria is
ratione materiae (material jurisdiction). Under the material
jurisdiction, the application can be lodged at the ECHR if
one of the rights under the Convention is violated. In this
case, the right to freedom of expression under Article 10
is violated. The Court also accepted that the right of the
applicant under Article 10 was violated.

V. Regulation of the issue in the South
Caucasus

1. Armenia

At the time of the case, the Constitution of Armenia
guaranteed everyone’s right to freedom of expression.
Article 27 of the Armenian Constitution stipulates that
everyone shall have the right to freely express his/her
opinion. No one shall be forced to recede or change his/
her opinion. Everyone shall have the right to freedom of
expression including freedom to search for, receive and
impart information and ideas by any means of communi-
cation regardless of the state frontiers. Freedom of mass
media and other means of mass communication shall be
guaranteed. The state shall guarantee the existence and
activities of an independent and public radio and television
service offering a variety of informational, cultural and en-
tertaining programs.

Under Article 28 of the Television and Radio Broad-
casting Act of Armenia, public television and radio func-
tions based on the principles of democracy, objective-
ness, and impartiality provide freedom of speech and
creativeness.

2. Georgia

The Constitution of Georgia was adopted in 1995. Arti-
cle 19 stipulates the following:
“1.Everyone has the right to freedom of speech,
thought, conscience, religion and belief.
2. The persecution of a person on the account of his/
her speech, thought, religion or belief as well as the
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compulsion to express his/her opinion about them
shall be impermissible.

3. The restriction of the freedoms enumerated in the
present article shall be impermissible unless their
manifestation infringes upon the rights of others.”

Moreover, the freedom of expression or freedom of

speech is also articulated in the Georgian Law “On Broad-
casting.” Particularly Article 1 of the Law stipulates:

“1. This law stipulates the conditions for broadcasting
regulation in accordance with the principle of free
expression and free enterprise; defines the rules of
establishment of an independent regulatory authority
in the broadcasting sector and determines the terms
and procedures for issuing licenses and reviewing
complaints.

2. This law aims to establish an independent public
service broadcaster, free from state intervention;
to regulate activity in accordance with principles of
transparency, fairness and impartiality, by means
of an independent regulatory authority; to stimulate
freedom of expression and a competitive environ-
ment between broadcasters; to provide equality and
independence of license holders and efficient use of
frequencies.”

3. Azerbaijan

The Constitution of the Republic of Azerbaijan also was
adopted in 1995. The freedom of expression is guaran-
teed in the Constitution of Azerbaijan. Particularly, under
Article 47:

I. Everyone may enjoy freedom of thought and speech.

Il. Nobody should be forced to promulgate his/her

thoughts and convictions or to renounce his/her
thoughts and convictions.

Ill. Propaganda provoking racial, national, religious and

social discord and animosity is prohibited.

In addition, the Law of Azerbaijan Republic on Public
TV-Radio Broadcasting stipulates that the purpose of pub-
lic broadcasting is to ensure the interests of the population
of the Azerbaijan Republic — the society as a whole and
its different groups — in quality information, culture, edu-
cation, entertainment and other fields, to prepare and dis-
seminate information based on the concepts of freedom of
speech and ideas, based on the balancing division, corre-
sponding to high technologies and qualitative standards,
respecting the dignity, rights and freedoms of people, and
based on the principles of ethics.

VI. The possible impact of the current
decision

From the point of implementation of the freedom of
expression, the decision of Meltex case has great impor-
tance not only for the countries of South Caucasus but

also for the rest of the countries. Particularly, the judgment
of the ECtHR sets a crucial precedent for the countries
where even though the freedom of speech is regulated by
legislation but have issues in practice.

Even in such a democratic and developed country as
the United States, there still exist problems concerning the
realization of the freedom of expression. And it is not sur-
prising that the Supreme Court of the US has written that
this freedom is “the matrix, the indispensable condition of
nearly every other form of freedom.” Without it, other fun-
damental rights like the right to vote would wither and die.

It is worth mentioning that within the framework of Eu-
ropean Union, there exists a program called, “Promoting
freedom, professionalism and pluralism of the media in the
South Caucasus and Moldova.” The overall objective of
the EU/CoE Joint Programme, “Promoting freedom, pro-
fessionalism and pluralism of the media in the South Cau-
casus and Moldova” is to support the development of legal
and institutional guarantees for the freedom of expression,
higher quality journalism and a pluralistic media landscape
in Armenia, Azerbaijan, Georgia and Moldova, in line with
Council of Europe standards and as regards both tradi-
tional and new media. Such a fact means that there are
still practical issues that need to be resolved in this sphere.

VII. Conclusion

Observation of abovementioned information allows one
to conclude that the freedom of expression is one of the
main pillars of democracy. To build democracy in a coun-
try, each state should firstly guarantee the free realization
of this freedom in practice. Each democratic country stip-
ulates legislative guarantees for this freedom but, as a re-
sult of our analysis of this field, we could easily discover
that artificial regulations have no sense as they have no
impact on practice. As the Inter American Court of Human
Rights wisely noted, “...it requires, on the one hand, that no
one be arbitrarily limited or impeded in expressing his own
thoughts. In that sense, it is a right that belongs to each
individual. Its second aspect, on the other hand, implies a
collective right to receive any information whatsoever and
to have access to the thoughts expressed by others.... In
its social dimension, freedom of expression is a means for
the interchange of ideas and information among human
beings and for mass communication.”'8

Hence, let us have a real democratic society which will
never need to protect fundamental human rights as they
would never be violated.

8 Compulsory Membership in an Association Prescribed by Law for
the Practice of Journalism, Advisory Opinion, OC-5/85 of 13 No-
vember 1985, Series A, No. 5, para. 30-2.
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The Strange Fate of a Claim

l. Factual circumstances

The limited liability company “A” was established by
five founders in the beginning of 1992, and was re-reg-
istered in January 1996. On March 15, 1996, one of the
founders, D.D., applied for leaving the company and de-
clared that he would have no (financial) claims towards
the company’s remaining partners. By a resolution of the
shareholders’ meeting held on March 15, 1996, D.D. was
removed from his position as one of the directors of the
company. On April 4, 1996, following an application by
company “A,” the company was re-registered, at the time
of which D.D.’s name was not indicated on the list of the
company’s founders, and the shares in the company were
redistributed between the remaining founding members.
Amendments were made to the entrepreneurial register
accordingly.

In 2008, i.e., after a gap of 12 years, D.D. brought an
action demanding the invalidation of the minutes of the
shareholders’ meeting held on March 15, 1996, his res-
toration as one of the founders of company “A”, and res-
toration of his shares in the company. Before the Court,
he denied signing the application, dated March 15, 1996,
to leave the company. The Court requested for an expert
examination of the authenticity of the signature on the said
application. The expert examination confirmed that the
signature on the document was D.D’s.

The respondent, company “A,” did not acknowledge
the claim due to statutory limitations and legality of the
registration of D.D.’s exclusion from the company.

Subsequently, as the result of a three-tier examination
and five decisions, D.D. succeeded in his claim and his
status as one of the founders of the company and the
ownership of 20% of the company’s property were re-
stored.

Il. Legal analysis

The following two major issues were to be decided by
courts: firstly, if there were statutory limitations on bringing
the action; and, secondly — in case a court ruled out stat-
utory limitations — whether the claim was well-founded, in
particular, the claim for declaring the partner’s expulsion
from the company as illegal and for restoring his title to the
property.

' Expert of International Migration and Development Center, Insti-
tute for Administrative Sciences at Tbilisi State University.

1. Statutory limitations

Limitations on bringing an action are governed by Ar-
ticle 15.1 of the Law of Georgia on Entrepreneurs? (as of
March 26, 2008), under which the time limit for lodging a
claim is five years. This period starts from the moment of
a claim arises unless the law provides otherwise; further-
more, under Article 15.2, resolutions adopted at general
meetings, shareholders’ or supervisory council’s meetings
can be appealed within two months after drawing up the
minutes.

More general provisions about limitations are laid down
in Article 130 of the Civil Code of Georgia, under which
limitation period begins to run from the moment a claim
arises, or from the moment a person learns or should have
learned about the claim.

Based on the available facts, D.D. wrote an application
to leave the company in his own handwriting, as the result
of which he was excluded from the company. On April 4,
1996, a new statute of company “A” was registered in the
Company Register of Vake District Court. Under the new
statute, D.D. was no longer a founder of the company and
his shares were redistributed between other shareholders.
Even if it were assumed that in 1996 D.D. was not aware
of the fact of his exclusion from the company or he did not
receive clear confirmation of this fact, still, in the course of
next twelve years, he would have had an infinite number
of opportunities to verify his status. There is no evidence
indicating that during this entire period, until December
2007, he participated in the company’s activities, of which
he was one of the founders according to his own state-
ment, in some manner. The fact that in all these years D.D.
did not become aware of his exclusion from the company
only proves his disinterest in the membership of company
“A” and that he did not realize his exclusion due to his own
omission (see, in more details below Ill.1.1)). Thus, under
all the effective legal provisions governing the limitations
in Georgia and the undisputed facts of the case, the claim
of D.D. expired both under Article 15 of the Law of Geor-
gia on Entrepreneurs and Article 130 of the Civil Code of
Georgia.

Even if the claim had not expired, in the light of factual
circumstances, a court could have applied the principle
of estoppel, which has a broad application in the judicial
practice of Germany, for example (“Verwirkung™). It is
based on the principle of good faith in civil turnover provid-
ed in § 242 of the German Civil Code, which corresponds
to Article 361 of the Civil Code of Georgia and to the simi-
lar interpretation of civil law provisions to be found in juris-
prudence of many years. In particular, estoppel has been
so construed that a creditor cannot assert a claim if he or
she failed to raise the issue within a certain period of time,

2 Law of Georgia on Entrepreneurs, Thilisi, 2002, p. 31.
3 Palandt/Heinrichs, BGB, § 242, Rdnr. 87.
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after which a debtor legally expects that the claim would
not be asserted in the future.*. This legal principle stems
from the contradictory behavior of a creditor that goes
counter to the principle of good faith in a civil turnover, “ve-
nire contra factum proprium”; in this case, D.D.’s inaction
and his failure to assert the claim for many years qualifies
for such a behavior. The limitations period should have
been calculated from the moment D.D. was expelled from
the company and the amendment was entered in the reg-
ister. The application of the above principle by the courts
could have led them to the conclusion that D.D. was now
estopped from raising this claim before judicial authorities.

In principle, examination of the case by the Court should
have been concluded at this point, and the validity of the
resolution of the shareholders’ meeting should not have
been subjected to scrutiny at all.

2. Exclusion of the shareholder from the company

On March 15, 1996, the shareholders’ meeting decided
to dismiss D.D. from the position as a director of the com-
pany, which is confirmed by the minutes. On April 4, 1996,
the company’s shareholders applied to the Vake District
Court for the registration of the amendments made to the
company’s statute based on the minutes of the sharehold-
ers’ meeting, and, based on the application made by D.D.,
to strike him off the list of the company’s partners. The
Court registered the amendments made to the company’s
statute to the effect of dismissing D.D. as one of the found-
ing partners of the company and redistributing the shares
to other shareholders.

It is noteworthy that there are two sets of minutes of the
meeting of March 15, 1996. The first set of minutes re-
corded in the register comprises only the dismissal of D.D.
from the position as one of the company’s directors and
the appointment of a new director. The second set of min-
utes, presented by the company’s shareholders, proves
the adoption of the resolution regarding striking out D.D.
from the list of the company’s partners as well. It is inter-
esting that D.D. requested the declaration of this “second”
set of minutes as null and void. This clearly proves that he
was aware of the minutes and indirectly acknowledged its
authenticity.

I1l.  Judicial decisions

1. Decision of the court of first instance

The court of the first instance® partly upheld the claim.
While it rejected the claim for the invalidation of the min-
utes of March 15, 1996 concerning the exclusion of D.D.
from the company, the court upheld the claim for D.D.’s

4 See also Bélling H. and Chanturia L. (2003), The Method of Work
of the Judge in Civil Procedure, Tbilisi, p. 174, footnote 16.

5 Decision no. 2/1158-2010 adopted by Thbilisi City Court on Sep-
tember 30, 2010.

restoration as the company’s founder and the title to 20%
of the company’s capital.

In its reasoning, the court observed that the provisions
of the Law of Georgia on Entrepreneurs (as of March 26,
2008) were not followed in terms of giving up the partner-
ship of the company and disposing his shares. In other
words, while the partner expressed his will to leave the
company and not to bring any substantive claims against
other shareholders, this expression of will did not result
in his “automatic” exclusion from partnership. It is unclear
why the question of automatic exclusion was brought up
by the court as D.D.’s application was notarized on April 3
and on the next day it was entered in the company register
by a competent court. Thus, these facts it demonstrate the
acceptance of the expression of will and the subsequent
registration of the amendments to the company’s statute
by the Vake District Court, under which D.D. was no longer
a partner of the company, and his shares were redistribut-
ed among other partners. With reference to Articles 47.3
and 46.3 of the Law of Georgia on Entrepreneurs, the
court’s reasoning is based on the following:

1. the first set of the minutes of the partners’ meeting
related only to the dismissal of D.D. from his position
of the company’s directorship and not striking him
off the list of the founders. The said minutes, there-
fore, could not serve as the basis for his exclusion
from the company and for making the corresponding
amendment in the register;

2. there was no specific contract concluded between
the partners on disposing of the shares. The court
maintained that disposing of a share had to be car-
ried out only on the basis of the resolution of part-
ners’ meeting provided there was a specific contract
on the disposal of the shares. As there was neither,
exclusion of D.D. and redistribution of his shares oc-
curred in violation of law.

Under Article 46.3 of the Law of Georgia on Entrepre-
neurs, disposing of shares, which in principle means that a
respective contract is concluded, must be notarized.

The court did not wish to consider the exclusion of the
partner in the context of the handwritten application of
D.D. as a expression of his will. Furthermore, the court am-
ply argued, on two pages, about the invalidity of the redis-
tribution of the partner’'s share among other shareholders
invoking the provisions of Commercial and Civil Law and
eventually came to the conclusion that since there was no
notarized contract between the partners on the disposal of
shares and their redistribution between the shareholders,
the impugned transaction had to be declared invalid. How-
ever, in our view, the facts pointed out by the court and the
claimant present the situation existing at the time of the
registration in the following way:

1) D.D. did not want to be a part of company “A” (neither

did the other partners) and he expressed this desire
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in writing in his application dated March 15, 1996,
which, as it was verified later, during the appeal pro-
ceedings, was notarized on April 3, 1996, i.e., the
day before the application to the Vake District Court
concerning the registration of the amendments to the
company statute;

2) this expression of will was accepted by the share-
holders as they jointly submitted the above-men-
tioned application to the court;

3) all the above-mentioned actions can be considered
to be a joint contract of the partners of company “A”,
concluded with regard to amending the company’s
statute, i.e., exclusion of shareholder D.D. from the
company and redistributing his shares;

4) finally, the Vake District Court, which carried out the
registration, clearly recognized all the submitted doc-
uments to be in compliance with the requirements of
registration and made the corresponding amend-
ments to the company’s statute.

The claimant has never maintained that either he or the
Vake District Court was coerced or any other acts on the
side of the rest of the partners gave rise to any misgivings
regarding their legality.

Following the formal requirements of law, it was only af-
ter the consideration of the validity of DD’s exclusion from
the company that the court turned to the issue of statu-
tory limitations. D.D.’s claim is in principle based on the
allegation that he was not aware of his exclusion from the
company “A” as he had never applied for leaving the com-
pany and that the signature on the application of March
15, 1996 (which was notarized on April 3, 1996) was not
made by him and therefore it was fake. Only under these
pretexts could a person with common sense claim that he
was unaware of the fact.

However, the court-mandated expert examination con-
firmed the authenticity of the signature of D.D. which must
mean that his claim was not arguable any more. Thus, as
itis proved, D.D. himself manifested in writing his desire to
leave the company. Even if he subsequently did not follow
up on his application to leave the company, he had to as-
sume that the exclusion was effective. Or in case of doubt,
he should have made efforts to verify whether despite his
application he still remained a partner and maintained the
title to the shares in the company.

Even without the unambiguous confirmation of the sig-
nature of D.D. on the application, and even if the acts of
his exclusion from the company, the redistribution of his
shares and registration of amendments in the register
were carried out in violation of law, taking into account the
terms of statutory limitations and strong presumption in
favor of accuracy of register records, it is highly unlikely
that after 12 years the claim would still be arguable. The
possibility to extend the validity of a claim arises only with
the existence of conditions under Articles 81-84 of the Civ-

il Code of Georgia (transaction by deception) or Articles
85-89 (transaction by coercion). In such a scenario, the
deadline to challenge the transaction would be one year
from the date a person becomes aware of the reasons to
contest a transaction. However, in the present case, the
claimant did not make any allegations of either deception
or coercion in his claim.

Surprisingly, despite the fact that it was confirmed that
D.D. manifested in express terms his desire to leave the
company and forfeited all future claims, the court, tried to
present the claim as still arguable. The court maintained
that D.D. did not have to learn whether he was still regis-
tered as a partner of company “A”. The fact that he men-
tioned his membership in company “A” in his tax decla-
ration of 1999-2000 satisfied the court that D.D. did not
know he was no longer a partner (the court did not look
into the fact that D.D. had not mentioned his affiliation with
company “A” in his tax declarations of 1996-1998). The
court’s another argument in the claimant’s favor was that
D.D. never demanded payment of outstanding dividends
as the company had no profit. Eventually, the court point-
ed out that limitations period starts to run from March 28,
2008, i.e., the day when D.D. received an answer to his
inquiry addressed to the director of the company “A”. He
was notified that he was no longer on the list of company’s
shareholders.

Thus, the court upheld the claim. The court however did
not meet the claimant’s request to declare the second set
of minutes of the meeting of March 15, 1996 invalid be-
cause the court believed that doing so was not in the legal
interest of the claimant.

2. The Decision of the Court of Appeal of
February 14, 2011¢

The Court of Appeal left the decision of Thilisi City Court
intact and in its reasoning tried to consolidate the argu-
ment of the first-instance court with the following obser-
vations:

1) the court pointed out that since D.D. signed the appli-
cation of March 15, 1996 to leave the company in the
presence of a notary only on April 3, the statement
of the respondents that amendments to the statute
were carried out on the basis of the resolution of
shareholders’ meeting is incorrect. At the same time,
the company’s representative indicated that amend-
ments of the statute were carried out on the basis of
the statement of D.D. This contradiction likely played
a very important role and was used by the court as a
powerful argument against the respondents.

2) another important consolidation of the reasoning
of the first instance court was the statement of the
Court of Appeal that as the application of D.D. to

& Decision of Thilisi Appeal Court no. 2b/3897-10.
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leave the company and forfeiture of future claims
was addressed to the registration court, instead of
the company, this expression of will was not directed
to the addressee of will and therefore it was not ac-
cepted by the other party. Hence such a will is inva-
lid.

3) with regard to the limitations, the Court of Appeal re-
peated in principle the argument of Tbilisi City Court
and added that the burden of proof of expiry of the
claim was on the respondents. The court found that
“the fact that the claimant applied to a court about
leaving the company did not oblige him to regularly
check the register, and verify whether his application
resulted in certain changes in his status since the
expression of will made by him was not addressed
to a competent authority and therefore he was not
obliged to expect any consequences.”

It is noteworthy that nowhere it was claimed by D.D. that
he assumed that he was still a partner, because he did not
dispatch his letter to a competent authority, and therefore
he did not check the register. To the contrary, the claimant
disputed the existence of this application and his signature
on it. The court decided to be of assistance and on its own
initiative “helped” him with this argumentation. It turned out
that D.D. merely joked about his letter, did not take his own
application seriously and did not await any results from it,
even though he also had it certified by a notary two weeks
after signing...

3. The Decision of the Court of Cassation of
September 6, 20118

The Chamber of Civil Cases of the Supreme Court of
Georgia in its decision of June 9, 2011 “partially” upheld
the cassation claim and annulled the decision of the Court
of Appeal and remitted the case for revision to the Court
of Appeal.

The Cassation Chamber noted that under Article 412 of
the Civil Procedural Code of Georgia®, the case shall be
remitted for revision if “... the factual circumstances of the
case are established in such violations that a wrong deci-
sion is reached and additional examination of the factual
circumstances of the case is necessary®.”

Under the findings of the Court of Cassation:

1) the Court of Appeal did not properly consider the so

called second set of minutes of the meeting of March
15, 1996, the existence of which was not disputed
by the parties. The Cassation Chamber shared the
opinion of the appellants and considered that the fact
that the minutes did not appear in the register did not
lead to its invalidity, and pointed out the need for a

7 P. 24 of the decision referred above.

8  http://prg.supremecourt.ge/Detail ViewCivil.aspx, May 05, 2013.

9 https://matsne.gov.ge/index.php?option=com_ldmssearch&view
=docView&id=29962&lang=ge, date May 05, 2013.

10 P, 24 of the decision referred above.

more detailed examination of this issue by the Court
of Appeal.

2) the Cassation Chamber disagreed with the Court of
Appeal that the expression of will by D.D. regarding
leaving the company, expressed before the regis-
tration court, was invalid. It noted that the Court of
Appeal had to consider that the application of D.D.,
submitted to the court on March 15, 1996, to leave
the company, the first set of minutes of the share-
holders’ meeting of March 15, 1996 and the share-
holders’ application for the amendment of the charter
were notarized on the same day, April 3, by the same
notary and therefore all these circumstances should
have been considered in the same context. Besides,
there was no proof that the will manifested by D.D.
was in any way rejected by the other party.

3) and finally, the Cassation Chamber indicated the ne-
cessity of revision of the limitations to the Court of
Appeal and reiterated the statement of the Court of
Appeal that the burden of proof was on the respond-
ents.

4. The Second decision of the Court of Appeal

The Court of Appeal (with the same composition) in the
decision of October 11, 2011, left its decision intact.

As an explanation: under Article 412.2 of the Civil Pro-
cedure Code of Georgia (“remittance of the case to the
Court of Appeal”), “... in the form of reasoning of its deci-
sion the Court of Cassation presents its legal assessment
which shall be obligatory for the Court of Appeal ...”

Accordingly, the instruction of the Court of Cassation
clearly implied that the Court of Appeal had to additionally
examine three questions (see above II.3) and to change
its opinion, or prove its correctness:

1) Regarding the validity and the role of the second set
of minutes, the court again repeated its argument
that D.D. signed his application to leave the compa-
ny as a shareholder only on April 3, 1996 and again
amply argued that this application could not serve
as a basis for the resolution of the meeting of March
15, 1996. The only explanation added was that in the
minutes it was indicated that the dismissal of D.D.
occurred due to his inability to fulfill his duties and not
on his own accord. However, judging by the facts of
the case, it is obvious that both reasons were pres-
ent.

According to the court’s statement, the sequence of the
notary acts carried out on April 3,1996 suggest that the
signature on the shareholders’ application to the court re-
garding the registration of amendments of the charter was
certified before D.D. signed his application to leave the
company, i.e., before the expression of will of D.D. How-

11 Decision of Thilisi Appeal Court no. 2b/2036-11.
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ever, the court did not support its statement by any means
and did not explain how it established this sequence as
all these acts were performed in one day at the same no-
tary. It is unclear how the court established the sequence
of attestation of signatures by the notary. The court here
did not consider, for example, the possibility of the subse-
quent consent under Article 101 of the Civil Code of Geor-
gia. “Subsequent consent approval operates retroactively
from the moment when the legal transaction was under-
taken unless provided otherwise” and ought to be applied
in relation to the subsequent signing of the application by
D.D. to leave the company as a shareholder.

It is obvious that at this time, on April 3, 1996, all share-
holders including D.D. approved the fact of his leaving
the company. Especially, under Article 47.7 of the Law of
Georgia on Entrepreneurs, “convening the meeting shall
not be obligatory if all shareholders agree with the issue
under consideration in writing.”

2) With regard to the invalidity of the will, the court
practically repeated the statement that the will was
not addressed to the competent authority and con-
solidated it with the reference to Article 51 of the Civ-
il Code. Under the first part of Article 51, “a transac-
tion that requires a receipt shall be effective from the
moment when it reaches an addressee.” It is clear
that a will only needs to become known to another
party and it does not require an express confirma-
tion by the party of the acceptance of the will. Above
all, there is no requirement here that a will has to
be surely addressed to the other party. In this par-
ticular case of company “A,” we not only conclude
that the will of D.D. was known to the company “A’s”
partners; we know for certain that it reached them
and they accepted it. The Appeal Chamber even in-
voked the second part of Article 51.2 (“expression
of will shall not be considered to be effective if an-
other party rejects it in advance or simultaneously”)
and observed that since D.D. sent his application to
a court, instead of addressing it to the company, it
had to be assumed that the other party refused to
accept the expression of will and therefore the latter
was invalid.

3) Regarding the limitation of action, the Appeal Cham-
ber merely repeated its argument from the previous
decision and once again referred to the tax decla-
rations of 1999 and 2000 filled by D.D., in which he
indicated his membership in company “A.” Again,
the respondents’ arguments that D.D. did not indi-
cate his membership in his 1992-1996 tax declara-
tion were not rebutted, and the question why in the
declarations of previous years D.D. did not indicate
the membership in the company was not considered.

Thus, the Court of Appeal in principle did not add any
new evidence or presented new convincing arguments

in the reasoning of the decision adopted on February 14,
2011 and left the previous judgment intact. This way, the
court failed to follow Article 412 of the Civil Procedure
Code of Georgia'?, which obliges the Court of Appeal to
comply with the reasoning of the Court of Cassation.

5. Final decision of the Court of Cassation

The decision of the Court of Appeal was once again
referred to the Court of Cassation. The Cassation Cham-
ber (the same composition, except for being presided by
a different member of the Chamber) in its decision no.
AC-1791-1768-2011%3 of February 28, 2012, outlined the
facts of the case, the arguments adduced by the parties,
and the reasoning of the Court of Appeal. The Cassation
Chamber dismissed the claim reasoning that there had
been no such procedural violations that could give rise to
wrong outcome of the case. It seems that the case was re-
mitted the first time to the Court of Appeal on the account
of procedural violations and after the adoption of the same
decision by that court, without any considerable changes
in its reasoning, the Supreme Court dismissed appeal rea-
soning that the case was not considered with violations.
This was the end of the proceedings as the decision of the
Cassation Chamber is final and not subject to review.

IV. Instead of Conclusion

Despite the examination of all the five decisions adopt-
ed in the three-tier judicial proceedings, it is still unclear
what led the court to pronouncing itself in somewhat dubi-
ous and contradictory ways with regard to the legal issues
before it. There are, probably, some motives of fairness,
which induced the judges at all three instances to take
D.D. under their protection and seek the ways of justifying
his claims, at the same time ignoring to a certain degree
not only the principle of adversarial proceedings in civil law
procedure, but the ordinary rules of logic as well. These
motives, however, are not given in express terms in the
decisions discussed above.

Here, one more remark is in order. Right before the first
instance court, it was established by the court-mandated
examination by independent experts that the signature
(whose authenticity was contested by D.D.) on the appli-
cation, which practically is the main document in the case
file, actually belonged to the claimant. This is a clear at-
tempt of a party to mislead the court.

Article 370 of the Criminal Code of Georgia* penalizes
perjury committed by a witness, premeditated false report-
ing by an expert, and intentional inaccurate interpretation
by an interpreter. Article 145.2 of the Civil Procedure Code

12 https://matsne.gov.ge/index.php?option=com_ldmssearch&view
=docView&id=29962&lang=ge, date May 5, 2013.

13 http://prg.supremecourt.ge/DetailViewCivil.aspx, date May 5, 2013.

14 hitps://matsne.gov.ge/index.php?option=com_ldmssearch&view
=docView&id=16426&lang=ge, date May 05, 2013.
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of Georgia'® provides for the duty of giving true testimony
and criminal liability of a witness for perjuring him/herself.
Unlike § 263 of the Criminal Code of Germany, there are
no provisions in Georgian legislation on the responsibili-
ty of a party attempting to mislead a court. It is, however,
would be logical that similar to a perjuring witness, expert
and interpreter, the party trying to mislead a court has to
bear responsibility as well.

There are a fair number of cases in the jurisprudence
of German courts, for example, where a judge adjudicat-
ing on a lawsuit refers the case of deception of a court by
a party to the prosecutor’s office. However, in the pres-
ent case, none of the three courts did that although in all
five decisions the result of the examination of D.D.’s sig-
nature by an expert and confirmation of falseness of his
statement was reiterated. This fact was passed for an or-
dinary occurrence and did not entail any ramifications for
the claimant, neither in the context of this civil case nor in
terms of criminal responsibility.

5 https://matsne.gov.ge/index.php?option=com_ldmssearch&view
=docView&id=29962&lang=ge, date May 05, 2013.
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l. Introduction

In the recent case of Volkov v Ukraine, the European
Court of Human Rights (the Court or ECtHR) addressed
one of the central elements of Article 6 of the European
Convention for the Protection of Human Rights and Fun-
damental Freedoms (ECHR), the principle of an inde-
pendent and impartial tribunal. In the case under review,
the applicant Oleksandr Volkov was a judge of the Ukrain-
ian Supreme Court. He was dismissed from his post by
the disciplinary organ of the Ukrainian Judiciary, the High
Council of Justice (HCJ), because of certain procedural
violations allegedly committed by him while still in office.
Initially, two members of the High Council of Justice con-
ducted preliminary enquiries into the applicant’s conduct
and subsequently requested the High Council of Justice
to dismiss him for “breach of oath” and a number of pro-
cedural violations. In May 2010, the HCJ made submis-
sions to the Parliament to have the applicant dismissed
from his post. A parliamentary committee adopted a rec-
ommendation requesting the applicant’s dismissal, which
was considered at a plenary meeting of the legislature in
June 2010. Finally, the Ukrainian Parliament issued a res-
olution dismissing Mr. Volkov from his post for “breach of
oath.”

The applicant challenged his dismissal before the
High Administrative Court of the country (HAC) claim-
ing that a number of procedural guarantees had been
violated in the disciplinary proceedings against him. He
claimed, among others, that the High Council of Justice
“had not acted independently and impartially (para 29).”
However, the High Administrative Court found that Mr.
Volkov had been dismissed “for a breach of the funda-
mental standards of the judicial profession” (para 34)
envisaged in the Ukrainian Law of 1992 on the status of
judges. The HAC did not share the view of the applicant,
according to which important procedural guarantees
had been violated while deciding his case in the High
Council of Justice.

Mr. Volkov filed a complaint with the European Court of
Human Rights claiming that his rights guaranteed by the
ECHR were violated. In particular, he argued that his right
to an independent and impartial court guaranteed by Arti-
cle 6 (1) was violated.! The Court found a violation of Arti-
cle 6 and ordered individual and general measures to rem-
edy that violation. According to the Court, the Ukrainian
judge had to be reinstated in the post of a Supreme Court
judge. Moreover, the Ukrainian State had to adopt gener-
al (legislative) measures that were necessary in order to
eliminate certain institutional deficits within the system of
judiciary that caused the violation of Article 6 of the Con-
vention. Thus, the Court determined that the proceedings
before the HCJ had been unfair; there was no time limit set
for initiating disciplinary proceedings against a Supreme
Court judge and this caused legal uncertainty in this area.
Furthermore, the Court also questioned the compatibility
of the Council’s composition and powers with the principle
of an independent and impartial tribunal under Article 6 of
the Convention.

The case under review may be of special relevance
to the Georgian lawyers. The principle of judicial inde-
pendence and impatrtiality remains at the centre of atten-
tion of the legal community in Georgia (and other South
Caucasian states) as well as under continuous review by
the community of states and international organizations
that are involved in the current transformative processes
in the region.? National reforms have been implemented
and international recommendations have been adopted
to improve the structure of the judicial system and to en-
sure its independent and effective functioning according
to the principle of the separation of powers.® However,
persisting institutional drawbacks as well as the continu-
ous threat of political interference in the activities of the ju-
diciary remain a problem.* The current debate in Georgia

' Article 6 (1) states that “in the determination of his civil rights and
obligations or of any criminal charge against him, everyone is en-
titled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal established by law.”

2 See, for example, the Report by Thomas Hammarberg Com-
missioner for Human Rights of the Council of Europe, 30 June
2011, CommDH(2011)22. See the recent draft of amendments
to the Georgian Law on General Courts: European Commission
for Democracy through Law, Amendments to the Organic Law
of Georgia on General Courts and Explanatory Report, CDL-
REF(2012)045, 17 December 2012. On the recent mission of
Mr. Hammarberg to Georgia see http://www.radiotavisupleba.
ge/content/tomas-hamarbergis-misia/24919604.html; see also,
http://www.radiotavisupleba.ge/content/veneciis-komisiis-daskv-
na/24922908.html;

8 See, for example, Kyiv Recommendations on Judicial Independ-
ence in Eastern Europe, South Caucasus and Central Asia, avail-
able at http://www.osce.org/node/73487. See also the Bangalore
Principle of Judicial Conduct, ECOSO 2006/23.

4 In2011, the Commissioner for Human Rights of the Council of Eu-
rope expressed his ‘reservations regarding the approach whereby
presidential and parliamentary appointees in the High Council of
Justice can block judicial appointments by exercising their veto
power.’ He pointed out that ‘more should be done with a view to
securing the political independence of the High Council of Jus-
tice in practice.” Report by Thomas Hammarberg Commissioner
for Human Rights of the Council of Europe, 30 June 2011, Com-
mDH(2011)22, para 35.



242 SCLJ 4/2013

Mindia Vashakmadze

on the reformation of the High Council of Justice proves
as much.®

This short contribution aims to focus on the expanding
remedial powers of the European Court of Human Rights,
and derive some consequences for the judiciary in Geor-
gia as regards its future structural and institutional devel-
opment.

Il.  The Court’s position in Volkov

Against the factual background discussed above, the
Court reviewed the relevant domestic law (paras 56-77)
and Council of Europe standards (paras 78-80) on judicial
independence and impartiality.® In the next step, the Court
has dealt with an alleged violation of Article 6 paragraph 1
of the Convention (paras 83-159), which entitles “every-
one ... to a fair and public hearing ... by an independent
and impartial tribunal established by law.” While dealing
with the issue of judicial independence under Article 6 (1),
the Court referred to its well-established case law” and de-
cided to examine the closely linked concepts of judicial in-
dependence and impartiality together (para 107). First, the
Court examined whether the state bodies determining the
applicant’s case satisfied the test of independence and
impartiality as developed in the jurisprudence of the EC-
tHR. At the first stage of internal disciplinary proceedings,
those bodies included the High Council of Justice (HCJ),
which made a submission to the Parliament to dismiss the
applicant from the post of judge (paras 109-117), and the
parliamentary committee, which drafted and submitted
a recommendation requesting the applicant’s dismissal
from the plenary session of the Parliament (paras 119-
122). Furthermore, the Court also examined as to whether
the High Administrative Court that reviewed the decision
on the applicant’s dismissal constituted an independent
and impartial tribunal within the meaning of the Conven-
tion (paras 123-131).

Having set out its legal and analytical framework, the
Court first examined the composition of the HJC and
emphasized that the both branches of powers - the ex-
ecutive and the legislature — appointed the majority of 20
members of this body; from those 16 members who de-
cided the case of the applicant, only three were judges.
This was, according to the Court, in contravention to the
principle of judicial independence and impartiality. More-
over, the Court pointed out that several members of the
HJC “continue to work outside the HJC ... which inevita-

5 ‘BypeT M cosfaH HOBbIM coBeT tocTuuMn?’, Oxo HaBrasa
7.3.2013., Xamep6epr NOMOMHKET MCNpPaBUTb CUCTEMHbIE OLUIMG-
KW', 9xo HaBkasa 5.3.2013.

8 The Court also referred to a comparative study on judicial inde-
pendence carried out by the Max Planck Institute for Comparative
Public Law and International Law (paras 81-2); Anja Seibert-Fohr
(ed.), Judicial Independence in Transition, Heidelberg 2012.

7 See on this Mowbray A.(2012), 3 edition, European Convention
on Human Rights — Cases, Materials and Commentary, Oxford
University Press, p. 344-471.

bly involved their material, hierarchical and administrative
dependence on their primary employers and endangers
both their independence and impatrtiality (para 113).” The
Minister of Justice and the Prosecutor General were the ex
officio members of the said body. In this context, the Court
referred to the opinion of the Venice Commission,® which
considered the presence of the Prosecutor General on
HJC as problematic, creating a threat to judicial impartial-
ity (para 114).° The Court also doubted the impartiality of
the HJC members, who conducted preliminary enquiries
and subsequently participated in the dismissal proceed-
ings (para 115).

Furthermore, the Court emphasized the possible per-
sonal bias on the part of the chairman of the parliamentary
judicial committee, who was also a member of the HJC
(para 116). The Court concluded that “[t]he facts of the
present application disclose a number of serious issues
pointing both to structural deficiencies in the proceedings
before the HJC and to the appearance of personal bias on
the part of certain members of the HJC determining the
applicant’s case.” As a result, the proceedings before the
HJC had not been compatible with the principle of inde-
pendence and impartiality under Article 6 (1) of the ECHR
(para 117).

The Court further examined the issues of independ-
ence and impartiality at the parliamentary stage, which,
according to the Court, “only served to contribute to the
politicization of the procedure and to aggravate the incon-
sistency of the procedure with principle of the separation
of powers (para 118).” The Court questioned the impartial-
ity of two members of the parliamentary committee, who
were involved in both the stages of the proceedings. There
was no possibility of withdrawal for those members of the
HJC, which, in the Court’s view, pointed to “the lack of
appropriate guarantees for the proceedings’ compliance
with the test of objective impartiality (para 120).” The Court
noted that the plenary meeting of Parliament, at which the
findings of the HJC and the parliamentary committee were
approved by a resolution, was not “an appropriate forum
for examining issues of fact and law, assessing evidence
and making a legal qualification of facts (para 122).”

Further, the Court examined whether the High Ad-
ministrative Court (HAC), where the applicant submitted
a complaint regarding the violations of his procedural
guarantees, properly addressed the issues of independ-
ence and impartiality. In particular, the Court addressed

8 The Venice Commission is actively involved in the current debate
in Georgia on strengthening judicial independence.

9 See also Kyiv Recommendations, para 9 according to which the
members of disciplinary organs “during their time of office shall not
perform other functions relating to judges or the judicial communi-
ty, such as administration, budgeting, or judicial selection. Bodies
deciding on cases of judicial discipline must not be controlled by
the executive branch nor shall there be any political influence per-
taining to discipline. Any kind of control by the executive branch
over Judicial Councils or bodies entrusted with discipline is to be
avoided.”
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two issues: the sufficiency of review and the requirement
of independence and impartiality at the stage of review.
The Court pointed out that the HAC did not have the
power to quash the unlawful disciplinary decisions and
accordingly, separate proceedings for reinstatement
were needed as shown by the Ukrainian court practice.
Thus, the question regarding the legal consequences
flowing from declaring a disciplinary decision unlawful
remained open, leaving much uncertainty in this field.
Thus, there was no sufficient review of the case (para
126). Moreover, the Court stressed that the HAC did not
examine the applicant’s arguments regarding independ-
ence and impartiality with due diligence. This raised
questions as to the compatibility of the manner in which
the HAC arrived at its decision with the standards of the
Convention (para 127). The HAC did not deal with the
unlawfulness of the voting procedure in the Parliament
and did not examine the applicant’s evidence submitted
to the Court. Thus, the review of the case was not suffi-
cient and “could not neutralize the defects of procedural
fairness existing at the previous stage of the domestic
proceedings (para 129).”

The Court questioned the independence and impartiali-
ty of the HAC’s judges who were also subject to the broad
disciplinary powers of the HCJ, taking also into account
the lack of safeguards for independence and impartiality
of this disciplinary body. The Court was not persuaded
that the HAC’s judges under those circumstances (the
HCJ was a party of the proceedings) were in a position to
exercise their professional duties in an independent and
impartial manner (para 130).

Thus, the Court found a violation of Article 6 (1) on the
part of domestic authorities, who failed “to ensure inde-
pendent and impartial determination of the applicant’s
case and the subsequent review of his case did not put
right those issues (para 131).” Furthermore, the Court
found that the absence of a limitation period for imposing
a disciplinary penalty for the “breach of oath” by a judge
affected the fairness of proceedings. Subsequently, the
Court held that there was a violation of Article 6 (1) ECHR.
The Court also found that the parliamentary vote on the
applicant’s dismissal, in which the majority of members
did not participate, “undermined the principle of legal cer-
tainty, in breach of Article 6 § 1 of the Convention (para
145).” In the Court’s view, the requirement of a “tribunal
established by law” of Article 6 (1) was also violated be-
cause the HAC chamber reviewing the case was not set
up and composed in a legitimate way (para 156).%°

10 The special chamber, which was in charge of reviewing the appli-
cant’s case, had to be set up by the President of the Court. How-
ever, ‘the president’s five-year term of office had expired’ and ‘the
procedure for appointing presidents of the courts was not regu-
lated by domestic law’ (paras 152-3). The Court pointed out that
‘such an important issue as the appointment of the presidents of
the courts was relegated to the level of domestic practice (para
154).

Thus, the Court found that the following principles of
procedural fairness under Article 6 ECHR were violated:
the principles of an independent and impartial tribunal, le-
gal certainty and the right to be heard by a tribunal estab-
lished by law. In addition, the ECtHR also found that there
was a violation of Article 8 of the Convention (paras 160-
187). However, this short contribution will not deal with this
aspect of the present case as it rather focuses on the fair
trial side of the issue.

One of the most interesting aspects of the present case
is the indication of general and individual measures by the
Court. While indicating general measures to be taken by
Ukraine, the Court emphasized the following:

“The present case discloses serious systemic prob-
lems as regards the functioning of the Ukrainian judiciary.
In particular, the violations found in the case suggest that
the system of judicial discipline in Ukraine has not been
organized in a proper way, as it does not ensure the suf-
ficient separation of the judiciary from other branches of
state power. Moreover, it does not provide appropriate
guarantees against abuse and misuse of disciplinary
measures to the detriment of judicial independence, the
latter being one of the most important values underpinning
the effective functioning of democracies (para 199).1"”

The measures requested by the Court, ‘aimed at reform-
ing the system of judicial discipline,” were wide ranging.
The Court emphasized that, on the one hand, legislative
reforms were needed to restructure the institutional basis
of the system and on the other hand, ‘appropriate forms
and principles of coherent application of domestic law in
this field’ must be developed (para 200). The Court noted
that ‘the legislative steps mentioned by the Government do
not resolve the problems of systemic dysfunctions in the
legal system’ (para 201) and stressed that ‘Ukraine must
urgently put in place the general reforms in its legal system’
(para 202) to remedy the existing structural deficits.!2

While indicating individual measures, the Court point-
ed out that ‘the applicant was dismissed in violation of the
fundamental principles of procedural fairness enshrined in
Article 6’ (para 205). According to the Court, “the dismissal
of the applicant, a judge of the Supreme Court ... could
be viewed as a threat to the independence of the judiciary
as a whole (para 205).” In this context, the Court raised
the question ‘as to what individual measures would be the
most appropriate to put an end to the violations found in the
present case (para 206).” The Court did not consider that
‘the reopening of the domestic proceedings would consti-
tute an appropriate form of redress for the violations of the

11 See on the structural problems in State Parties, a Report issued
by the Parliamentary Assembly of the CoE: “Ensuring the viability
of the Strasbourg Court: structural deficiencies in State Parties,” 7
January 2013.

12 The Court added that while implementing required reforms ‘the
Ukrainian authorities should have due regard to this judgment, the
Court’s relevant case-law and the Committee of Ministers’ rele-
vant recommendations, resolutions and decisions (para 202).’



244 SCLJ 4/2013

Mindia Vashakmadze

applicant’s rights. There are no grounds to assume that
the applicant’s case would be retried in accordance with
the principles of the Convention in the near future (para
207).” The Court indicated the applicant’s reinstatement in
the post of judge as the most appropriate form of individual
redress to bring to an end the violations of Articles 6 and 8
of the Convention (para 208). It held that ‘the respondent
State shall secure the applicant’s reinstatement in the post
of judge of the Supreme Court at the earliest possible date
(para 208).” The Court awarded the applicant EUR 6,000
in respect of non-pecuniary damage (para 214) and EUR
12,000 covering all costs of the proceedings (para 219).
Judge Yudkivska submitted a concurring opinion, in
which she defended the Court’s rather ‘proactive’ ap-
proach and pointed out that ‘the Court’'s practice as re-
gards requesting individual and general measures has
progressed considerably ... Today the Court no longer
hesitates, where necessary, to indicate a wide range of
concrete measures to a respondent State in order to guar-
antee the full respect of human rights.” She emphasized:
‘the choice of how to enforce the Court’s judgment remains
with the State under the supervision of the Committee of
Ministers, unless the violation found, by its very nature,
does not leave any choice as to the measures required
to remedy it She also agreed with the conclusion of the
majority that there was no real choice as to the individual
measures required to remedy the violations found.*®

Ill. Assessment and Relevance

The case under review raises a range of important is-
sues related to the principle of judicial independence and
impartiality. It also demonstrates that the Court is becom-
ing more proactive as regards the exercise of its remedial
powers with respect to the internal structure and function-
ing of the judiciary in the Convention Member States.'

Under article 41 of the European Convention on Hu-
man Rights, the European Court of Human Rights can
only order “just satisfaction” for a violation of the Conven-
tion rights.' Article 46 of the Convention establishes the
binding nature of the judgments of the Court and confers
on the Committee of Ministers the power to supervise the
execution of the judgments.’® There is no mention in the
Convention of further powers of the Court to indicate any
specific or general measures to remedy a violation.'” How-

13 |n this context, she referred to the case law of the Inter-American
Court of Human Rights, which has ordered such individual meas-
ures on several occasions.

4 Frowein J.A.(2008), The Transformation of Constitutional Law
through the European Convention on Human Rights, 41 Israel
Law Review, p. 489. Keller H. and Sweet A.S.(2008), Assessing
the Impact of the ECHR on National Legal Systems, in Keller H.
and Sweet A.S (eds), A Europe of Rights: the Impact of the ECHR
on National Legal Systems, Oxford, p. 677-712.

s European Convention on Human Rights 1950, Article 41.

6 lbid., Article 46.

7" On remedies in human rights law see Shelton D. (2005), 2™ edi-
tion, Remedies in International Human Rights Law, Oxford Univer-
sity Press, p.189.

ever, in its case law the Strasbourg Court has departed
from this rather restrictive understanding of its remedial
powers.'® Today, it does not shy away from indicating spe-
cific and general measures to bring violations of the Con-
vention to an end." The violations of article 6 of the Con-
vention? have led the Court to more often indicate specific
measures that seemed to be the most appropriate means
to end the violation and to restore the applicants’ rights.?
Moreover, the Court has also adopted general measures
to prevent new violations of the European Convention on
Human Rights caused by the structural deficits in the na-
tional legal orders.??

One of the important steps in the course of the on-going
reforms of the judiciary in the countries of the former Soviet
Union and Eastern Europe was the creation and strength-
ening of the disciplinary and administrative self-government
of judges.® In Georgia, this power is vested in the hands of
the High Council of Justice,?* which enjoys a wide range of
powers in initiating and deciding on disciplinary proceed-
ings.? The reforms to a significant extent strengthened the
institutional independence of judiciary. However, there has
been criticism regarding the degree of individual independ-
ence of judges; some observers have also emphasized
certain systemic deficits in the legal order, especially with
regard to the current status and composition of the High
Council of Justice. What conclusions can be drawn from
the case as to the required institutional framework for le-
gally sound disciplinary proceedings? Although the Court
concluded that the Ukrainian State has to take general
measures and amend its legislation; it did not give an ex-
act indication as to what measures the State has to take
and how its disciplinary proceedings shall be structured
in order to be in compliance with Article 6 requirements.
This remains the prerogative of the Ukrainian legislature.
However, the Court pointed out that the Ukrainian author-
ities ‘should have due regard to this judgment, the Court’s
relevant case-law and the Committee of Minister’s relevant
recommendations, resolutions and decisions’ while putting
in place reforms recommended by the Court.?

At a more general level, the Court’s bold exercise of
its power to order general and individual measures to the

8 See, for example, Colandrea V.(2007), On the Power of the Eu-
ropean Court of Human Rights to Order Specific Non-monetary
Measures: Some Remarks in Light of the Assanidze, Broniowski
and Sejdovic Cases, 7 Human Rights Law Review, p.396.

% See also Garlicki L.(2007), Broniowski and After: On the Dual Na-
ture of “Pilot Judgments,” in Liber Amicorum Luzius Wildhaber —
Human Rights: Strasbourg Views, Kehl, p.177-192.

20 European Convention on Human Rights 1950, Article 6 (1).

2l See, for example, Assandize v Georgia, 2004-11 221; (2004) 39
EHRR 653.

2 See the list of general measures adopted to prevent new violations
of the European Convention on Human Rights H/Exec(2006)1,
last updated May 2006.

2 See on this A Seibert-Fohr (ed), Judicial Independence in Transi-
tion, Heidelberg 2012.

2 Further Information see at http://hcoj.gov.ge/en/home.

2 See on this the Georgian Law on Disciplinary Responsibility of the
Common Court Judges and Disciplinary Proceedings of 23 Feb-
ruary 2000 (with amendments).

% See para 202.
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states may serve as atool in transforming the national prac-
tices and legislations.?” In its recent practice, the Court or-
dered general measures on several occasions that led to
the amendments in the respective national legislations.®
Moreover, the Court already took a proactive approach
and ordered individual non-monetary measures in other
cases in order to end violations of the Convention.?® Thus,
the reinstatement of a judge in his previous post does not
seem to be out of concept. However, a question may be
raised whether the Court could have issued an individu-
al measure requesting the re-opening of the proceedings
against the applicant. The argument presented by the
Court that new proceedings would not make any sense “in
the near future,” taking into account the existing systemic
deficits in the Ukrainian legal regulations on disciplinary
proceedings, seems, however, convincing.

Is this proactive stance compatible with the original sub-
sidiarity of the Convention system? Although there is an
on-going debate on the constitutional nature of the Court,
it does not exercise the function of a constitutional court
at this stage of its development.®° Its exercise of remedi-
al powers is not directly enforceable at the domestic lev-
el. At the same time, it cannot be denied that the Court’s
jurisprudence has a lasting impact on the national legal
systems in the Convention’s legal space and its proactive
approach may have an important transformative effect in
the long run. The time will tell as to whether the Court’s
daunting caseload will force it to an even more proactive
approach to indicating general measures to the states in
order to prevent future violations of the Convention and to
reduce its caseload.

27 On this issue see, for example, L. Helfer, ‘Redesigning the Euro-
pean Court of Human Rights: Embeddedness as a Deep Struc-
tural Principle of the European Human Rights Regime,’ European
Journal of International Law 19 (2008) 125-159.

28 Garlicki L.(2007), Broniowski and After: On the Dual Nature of
“Pilot Judgments,” in Liber Amicorum Luzius Wildhaber — Human
Rights: Strasbourg Views, Kehl, p.177-192.

2 For example, the Court ordered the applicant’s release from an
unlawful detention (Assanidze Case). Assandize v Georgia, 2004-
11221; (2004) 39 EHRR 653.

% However, Professor Sadurski states that after the accession of
the Central and Eastern European States to the European Con-
vention ‘the Court ceased being a ‘fine-tuner’ of the national legal
systems and was compelled instead to adopt a role of policing the
national systems in which serious violations of rights occurred or
suffering from important systemic deficiencies as far as the CoE
standards of rights are concerned,” W. Sadurski, ‘Partnering with
Strasbourg: Constitutionalisation of the European Court of Hu-
man Rights, the Accession of Central and East European States
to the Council of Europe, and the Idea of Pilot Judgments,” Hu-
man Rights Law Review 9 (2009) 397-453, at 401; on this issue of
constitutionalisation of the European system of human rights pro-
tection see S. Greer & L. Wildhaber, ‘Revisiting the Debate about
‘constitutionalising’ the European Court of Human Rights’, Human
Rights Law Review 12 (2012), 655-687.
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Hrachik Yarmaloyan!

Report on Legal and Judicial
Reforms in Armenia

This report aims at providing a general idea on the ma-
jor directions of the continuous legal and judicial reforms
in the Republic of Armenia, which have started in the mid
1990s and have especially intensified in the last few years.
The report also includes information on upcoming reforms
in legal and judicial spheres in the near future.

I.  Strategic Programme for Legal and
Judicial Reforms in the Republic of
Armenia for the period of 2012-2016

The year 2012 was very significant for the Republic of
Armenia in terms of legal and judicial reforms. Armeni-
an Ministry of Justice has drafted a new “Strategic Pro-
gramme for Legal and Judicial Reforms in the Republic
of Armenia for the period of 2012-2016.”2 The Strategic
Programme was approved by the President of Armenia in
June 2012. The Strategic Programme will be a guideline
for the legal and judicial reforms during 2012-2016. The
major directions of the programme are as follows:

1) adoption or improvement of a number of substantive
and procedural laws based on the amended Consti-
tution of the Republic of Armenia and best interna-
tional practices

2) operational reforms of the judiciary, self-government
bodies of judges, and the prosecutor’s office in compli-
ance with the Constitution of the Republic of Armenia

3) introducing a qualitatively new and comprehensive
system for the preparation and training of the staff
of judiciary and the prosecutor’s office, and instil the
kind of thinking and practices that comply with the
contemporary requirements of a rule-of-law state

4) ensuring accessibility of the judiciary and providing
conditions necessary for the right to a fair trial within
reasonable time limits

5) promoting alternative dispute resolution mecha-
nisms and increasing the efficiency of maintenance
of public registries

6) implementing reforms on legal education, aimed
at preparation of specialists with high professional
qualifications

' Legal advisor in GIZ Program “Legal and Judicial Reform Advice
in South Caucasus”, Armenia

2 Approved by the President of the Republic of Armenia in June,
2012

The main objectives of the reforms foreseen by the
Strategic Programme are:

1) ensuring a fair, effective and publicly accountable ju-
diciary

2) increasing the effectiveness of criminal justice and
the system of criminal punishments

3) increasing the effectiveness of administrative justice
and administrative proceedings

4) increasing the effectiveness of civil justice and im-
proving the civil legislation

5) increasing the effectiveness of the performance of
procedural functions

6) ensuring reforms in the system of advocacy

7) increasing the effectiveness of prosecutorial activities

8) increasing the effectiveness of the systems for main-
taining arbitrary, notary and public registries

9) restructuring the legal instruction and legal educa-
tion system

Il. Fair, Effective and Publicly Accountable
Judiciary

In order to ensure fair, effective and publicly accounta-
ble judiciary, certain measures are foreseen:

* to improve the procedure of the qualifying test for
judges

* to improve the procedure for resolving disputes in-
volving the testing and selection process of judges

* to develop mechanisms, based on international
standards, transparency and impartiality, that enable
the assessment of not only the professional knowl-
edge of a candidate, but also the ability, efficiency,
and logical skills required to act as a judgeto define
transparent and objective procedures for nominating
candidates as judges

* to review the procedure of interview in the Council of
Justice by clarifying the tasks and topics for that stage

Illl. A More Effective Model of Self-governance

Among other reforms in the judiciary, it is foreseen to
introduce a more effective model of self-governance for
judges.

At present, self-government bodies of the judiciary are
made up of the General Assembly of Judges of the Re-
public of Armenia — composed of all the judges of the
Republic of Armenia, the Council of Court Chairpersons,
the members of which are the chairpersons of the courts
of first instance and courts of appeals, chairpersons of the
Court of Cassation and its Chambers.?

8 See, Judicial Code of Armenia, adopted on 21.02.2007
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From the point of ensuring self-governance of the judi-
ciary and the internal independence of judges, it is neces-
sary to guarantee a system of self-government bodies as
well as a separation of their functions within the context
of checks and balances.Scuh a system will enable all the
judges to take part in the resolution of essential issues
concerning the judiciary. The key element of the princi-
ple of independence of judges constitutes not only of in-
dependence from external interference but also internal
independence especially from a court’s chairperson and
from judges of superior courts.

The Council of Court Chairpersons, exclusively com-
prised of court chairpersons, as provided for in the Judi-
cial Code, is considered to be the permanently functioning
self-government body of the judiciary,which has reserved
a significant part of the key functions in the field of judicial
self-governance. The ethics and training commissions are
also formed from the members of this body. As a result,
the functions of judicial self-governance are centralised
in one body. Such centralisation of self-governance is not
in line with the principle of independence of judges and
self-governance of the judiciary. It is necessary to review
the system of self-government bodies of the judiciary so
as to ensure the internal independence of judges from the
court chairpersons.

For the purpose of ensuring maximum participation of
judges in the resolution of essential issues that concern
the judiciary, it is necessary to restrict to a possible extent
the possibility of simultaneous involvement of the same
judge in other several self-government bodies other than
the General Assembly.

At present in the Republic of Armenia, the chairpersons
of the courts of first instance and the courts of appeals are
appointed on a permanent basis until reaching the rele-
vant age of superannuation. Such an approach may lead
to an undue amplification of a court’s chairperson’s influ-
ence in the court and may disrupt, in practice, the essence
of the constitutional requirement of the independence and
equality of judges. It is necessary to consider the need of
introducing a limited term of office for the court chairper-
sons in the Republic of Armenia in the context of interna-
tional developments and approaches.

IV. Concept of “Administrative Body” and
Private Entities

The Strategic Reform Programme 2012-2016 foresees
the inclusion of the concept of “administrative body™ in the
administrative proceedings of private entities in which the
state vests public functions, thus ensuring the judicial pro-
tection of private individuals from the decisions, actions
and omissions of such entities. The concept of “adminis-

4 See Administrative Proceedings Code of Armenia, adopted on
28.11.2007 and Law “On Fundamentals of Administrative Action
and Administrative Procedure,” adopted on18.02.2004

trative body” may not include state and local self-govern-
ment bodies alone, as there are such entities which, while
not constituting a state body, perform public functions
vested upon them by the state. It is necessary to include
such entities into the functional concept of the administra-
tive body. This will also enable people to appeal the deci-
sions and actions of such entities.

V. Elaborating the new Administrative
Offences Code

The Administrative Offences Code currently in force
in the Republic of Armenia was adopted on 6 December
1985 by the Supreme Council of the ASSR, which was en-
acted on 6 June 1986. This Code, with its conceptual logic
and philosophy forming the basis thereof, with its systemic
structure and unsolvable contradictions with a dozen of
other laws, with numerous successful and unsuccessful
amendments made in the course of decades, many out-
dated or practically inapplicable provisions, incomplete
and imperfect administrative responsibility measures, is
unable to settle the issues to be addressed and does not
correspond to the requirements of the rule-of-law state.

Taking into account the fact that the shortcomings are
rather extensive, it is necessary to adopt a new Adminis-
trative Offences Code that complies with the present re-
quirements of the rule-of-law state.

The new Administrative Offences Code shall settle at
least the following essential issues:

1. The future Code shall contain all the administrative
offences in a comprehensive manner, and cases of
administrative offences shall no longer be provided
for in other laws. Thus, there shall be no administra-
tive responsibility unless it is provided for by the Ad-
ministrative Offences Code.

2. When regulating matters connected with the admin-
istrative proceedings on the cases relating to admin-
istrative offences, the new Code shall rely on the
common principles of the administrative proceed-
ings established by the Law of the Republic of Arme-
nia “On fundamentals of administrative action and
administrative proceedings,” at the same time taking
into account the peculiarities of the special proceed-
ings.

3. The new Code shall significantly improve the scope
of the administrative responsibility measures. It is
necessary to further develop the administrative pen-
alties already set by the present Code, and to pro-
vide for new types of administrative penalties and
consider the possibility for envisaging public works.

4. Decriminalisation of some acts will be carried out
and those acts will be envisaged in the new Admin-
istrative Offences Code as misdemeanours, taking
into account the principle of proportionality between
the act and the responsibility provided therefore.
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The Ministry of Justice has established a working group
which works now on drafting the new Administrative Of-
fences Code.

VI. Reforms in Civil Code

A number of important reforms are to be carried out in
terms of adjusting the Civil Code of the Republic of Ar-
menia® to the modern approaches for regulating private
law relations. The reforms in this sphere will concentrate
on defining the scope of the civil law entities, participa-
tion of the state and the communities in the civil socie-
ty, regulatory arrangements of corporate law, contract
law, in particular, contractual relations pertaining to the
field of business activity, intellectual property right and
international private law. The law of obligation, the inher-
itance law, as well the insurance law remain challenging.
No standards for the correct calculation of the damage
caused are available.

The Ministry of Justice has already begun the general
discussions with interested parties regarding the reforms
in the Civil Code.

VIl. Reforms in the Civil Procedure Code

A number of reforms are to be carried out in the Civil
Procedure Code® in terms of clarifying the rules that reg-
ulate the process of proof in civil proceedings; settlement
of the matters concerning the relevance or admissibili-
ty of evidence; removal of evidence from the content of
evidence; defining the peculiarities of the procedure for a
case examination in lower courts in the event of remitting
the judicial act and remanding the case by a higher court
for a new examination; and admissibility of evidence ob-
tained during criminal cases in civil proceedings.

VIII. Elaborating the new Criminal Procedure
Code

The Criminal Procedure Code’ of the Republic of Ar-
menia is one of the legal acts adopted as a result of the
judicial reform implemented in the Republic of Armenia. It
is the law that applies directly, which provides for unified,
structured, and comprehensive regulation of various as-
pects of criminal procedure.

Whilst appreciating the obvious strengths and positive
impact of the Code, it should be noted that after 14 years of
life the Code faced a lot of new challenges which resulted
in the need for drafting a new Criminal Procedure Code.

Armenia ratified the 1950 European Convention for the
Protection of Human Rights and Fundamental Freedoms in
2002. As aresult, in line with the international commitments

In force since 01.01.1999
8 Inforce since 01.01.1999
7 Adopted in 1998 and put into effect from 12 January 1999

of the country, changes had to be made domestically in the
relevant fields, including the criminal justice area.

In terms of constitutional reforms, the constitutional
amendments adopted in the referendum, conducted on 27
November 2005, significantly affected the criminal justice
area, which rendered certain amendments and additions
to the Code inevitable.

The regulation of criminal procedure was also influ-
enced considerably by the practice of courts.A number of
deficiencies and shortcomings identified in the enforce-
ment of the Code were addressed in the decisions of the
Constitutional Court and Cassation Court of the Republic
of Armenia.

Consequently, a concept of new Criminal Procedure
Code was drafted by the Ministry of Justice, which was
approved by the Government and led to the drafting of
a new Criminal Procedure Code in 2011 and 2012. The
Draft of the new Code has been one of the most discussed
legal papers in the recent times. The main directions of the
reforms in the new Draft are as follows:

* The roles and functions of “inquest” and “prelimi-
nary investigation” in criminal proceedings will be
changed, and criminal intelligence operations will
be incorporated in the Criminal Procedure Code as
identical with the “inquest” activities.

* The purpose, grounds, and conditions of arrest and
detention, as well as the application procedures of
these means of compulsion will be streamlined, and
the scope of preventive measures will be expanded
and optimized.

* A procedure of questioning a person in front of a
judge during pre-trial proceedings (deposition of tes-
timony) will be prescribed.

e The scope of differentiated proceedings will be ex-
panded to cover cases of private charges (without
pre-trial proceedings), simplified pre-trial proceed-
ings, and consent proceedings (in court).

* A new mandatory stage of criminal proceedings,
viz,preliminary hearings, will be introduced prior to the
actual hearing and will include the review and determi-
nation of all matters related to checking the results of
the pre-trial proceedings and preparing for trial in ad-
versarial conditions, respecting the equality of arms.

The draft of the new Code, among other important chang-
es, does away with the “suspect” as an entity and prescribes
a common procedural status for anyone subject to criminal
prosecution. As a result, anyone suspected of a crime shall
benefit from all the rights stipulated for the accused.

A key attribute of the draft is that it extends the scope of
preventive measures. Defining new preventive measures
(registration with the police, home arrest, etc.) and pre-
scribing bail as a standalone preventive measure will help
to reduce the incidence of groundless or forced detention
in legal practice.
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A number of other important changes are included in
the Draft as well.

The draft of the new Code is in the process of public
hearings at the moment and will most probably be adopted
by the end of 2013.

IX. Elaborating the new Criminal Code

The current Criminal Code came into force on August
1, 2003, the adoption of which was conditioned by a range
of circumstances. First, the Constitution of the independ-
ent Republic of Armenia was adopted in 1995 and natu-
rally all the other laws and codes would have to be put in
compliance with the provisions of the Constitution. From
this viewpoint, the adoption of the new Criminal Code was
even a bit late. Besides, the former Criminal Code was not
consistent anymore with the developing economic, social,
political and ideological realities in the republic, as well as
the standards of existing criminal law.

While retaining high esteem for the role of the Criminal
Code in force in fighting crime, one must mention that sci-
entific analysis of the enforcement of its norms identifies
numerous shortcomings.

The new Criminal Code must aim at settling the follow-
ing issues:

— to secure the security of individuals, society and

state from criminal harassment

— to reduce social tension caused by crime to the ex-

tent possible

— to ensure the consistency of the criminal legislation

with the modern tendencies of crime development
and criminal threats

— to stipulate clear features to demark criminal acts

from non-criminal acts, which will exclude broad in-
terpretation of the law-to guarantee the protection
of the rights and freedoms of victims of crime, and
to create optimum conditions to exercise the right to
compensation of the damage caused by crime

— toimprove the system of criminal coercive measures

to ensure the balance of coercion, prevention and re-
habilitation functions

— to ensure the relevance of the criminal legislation to

the norms of the ratified international treaties, princi-
ples of international law, as well as the Constitution
of the Republic of Armenia

The Current Criminal Code, based on the “notion of act/
action,” while envisaging punishment, refers to the size
of the damage incurred. In envisaging punishment of a
crime, the legislature must refer to not only the size of the
damage incurred, but also to thenature of the crime, one
of the important elements of which is the person that com-
mitted the crime.

The current Criminal Code is anchored in the psycho-
logical concept, the main provision of which is that guilt
is the psychological attitude of a person towards his/her

act, its dangerous consequences and is expressed in the
forms of intent or negligence. In the theory of criminal law,
there are three important concepts about the guilt — dan-
gerous situation, normative and psychological. Recently,
opinions have been expressed in Armenian legal literature
to renounce the psychological concept.

The criteria of releasing from criminal responsibility and
punishment need to be seriously reviewed.

The punishment system has serious drawbacks. One
such drawback is the frequent award of the criminal sanc-
tion of deprivation of liberty, which leads to the overpopu-
lation of penitentiary institutions. Hence, one of the ways to
solve this problem is to expand the list of types of sanctions
that are real alternatives to deprivation of liberty and intro-
ducing effective and practical mechanisms for their use.

The protection of the rights and interests of the victim
is very important. The punishment system and types of
punishments must aim at the compensation of the dam-
age caused by the crime. From this viewpoint one needs
to review the attitude towards property seizure and fine,
which must aim at the compensation of the damage. Un-
der the current Criminal Code such functions are almost
never performed.

X. Freedom of Assemblies

A new law on Freedom of Assemblies was drafted by
the Ministry of Justice, which was adopted on 14.04.2011.
On the basis of this law, “Guidelines on the Behavior of
the Police during Assemblies” was drafted in cooperation
between the Police, Ministry of Justice and international
organizations and was adopted in 2012. The analysis of a
number of opinions rendered by different international or-
ganizations, in the light of parliamentary elections in 2012
and presidential elections in 2013, showed that no major
violations of human rights have been committed during
assemblies held in Armenia and that the legal framework
in terms of guaranteeing the freedom of assemblies has
significantly improved in the past few years.®

XI. Legislative Guidelines on Drafting Legal
Acts

Legislative guidelines have been drafted by the Ministry
of Justice and approved by the government on the 5" of
April 2012. The Guidelines, among other important ques-
tions, envisage detailed rules on the techniques of legal
drafting, thus providing the ministries and other relevant
institutions with codified rules on drafting legal acts in or-
der to prevent shortcomings and contradictions.

8 See, OSCE/ODIHR Election Observation Mission, final Report on
Parliamentary Elections, 6 May 2012 (http://www.osce.org/odihr/
elections/91643), Statement of Preliminary findings and conclu-
sions, OSCE Office for Democratic Institutions and Human Rights
(OSCE/ODIHR), the Parliamentary Assembly of the Council of
Europe (PACE) and the European Parliament (EP), 18 February
2013 (http://www.osce.org/odihr/elections/99675)
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Asepb6anpHaH

11.-12.02.2013

Bary

CemuHap no Bonpocam CTPOUTEIbHOIO
npasa

CoBeT tocTHUMM M Npasa
Asepbangrara, GIZ

Cyabm

22.-23.04.2013

bary

Cemu1Hap no Bonpocam HasI0roBoro
npasa

CoserT oCTULMM M paBa
Asepbangrana, GIZ

Cyabu

17.-24.11.2013

Baky

MHdPOMaLNOHHbIM BUSUT
HOBOHa3Ha4YeHHbIX Cyaen
CoserT tocTHUMK M NpaBa
Asepbangrana, GIZ
Cyabu

ApmeHua

21.01.2013

EpeBaH

5-neTHUM 0bunen cosgaHua
aAMUHUCTPATUBHOIO NPaBoOCYAMSA B
ApmeHun

AZMUHUCTpaTUBHLIV cya, GIZ
Cyapu, NnpeacTaBUTENM Pa3HbIX
rocyfapcTBEeHHbIX BEAOMCTB,
MeHAYHapOAHbIX M OBLLECTBEHHbIX
opraHusaunm

08.02.2013

EpeBaH

MpeseHTaumsa nyéamkaumm
,136paHHbIe peLlueHns
HaccauwnonHoro cyga“
HaccaunonHbin cyg, GIZ

Cynpu, apBoKaThl, NPeacTaBUTENN
pasHbIX rocyiapCTBEHHbIX BEAOMCTB,
MEHAYHaPOAHbIX M OOLLECTBEHHbIX
opraHusaunm

When:
Where:
What:

Organizers:

Participants:

When:
Where:
What:

Organizers:

Participants:

When:
Where:
What:

Organizers:

Participants:

When:
Where:
What:

Organizers:

Participants:

When:
Where:
What:

Organizers:

Participants:

Azerbaijan

11.-12.02.2013
Baku
Workshop on Construction law

Judicial-Legal Council of Azerbaijan,
GlZz
Judges

22.-23.04.2013
Baku
Workshop on Tax law

Judicial-Legal Council of Azerbaijan,
Glz
Judges

17.-24.11.2013
Cologne, Germany
Study visit of newly appointed judges

Judicial-Legal Council of Azerbaijan,
Glz
Judges

Armenia

21.01.2013

Yerevan

5 years anniversary of introducing
the administrative justice system in

Armenia
Administrative Court, GIZ

Judges, representatives of different
state institutions, international and local
organizations

08.02.2013

Yerevan

Presentation of the publication
~Selected decisions of the Court of
Cassation*”

Court of Cassation, GIZ

Judges, representatives of different
state institutions, international and local
organizations
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7.-8.05.2013

EpesaH

Kpymbii cTon no )onpocam
MOZepHU3auum NpamaaHcKoro
KopeKca Pecny6ivkn ApmeHn B cBeTe
COBPEMEHHbBIX MOAXO0A0B K PErYAALMUAM
YaCTHbIW NPABOBbLIX OTHOLLIEHWM

Glz

Cyabu, agsoKartbl, NpeAcTaBUTeNN
pasHbIX rocyAapCTBEHHbIX BEAOMCTB,
MEHAYHaPOAHbIX M OOLLECTBEHHbIX
opraHv1sauui

2.07.2013

EpeBaH

15-neTHui tobunen KaccaumoHHoro
cypa

HaccaunoHHbI cya

Cyabu, agBoKartbl, NpeacTaBUTeNN
pasHbIX roCyAapCTBEHHbIX BEAOMCTB,
MEHAYHaAPOAHbIX M OOLLECTBEHHbIX
opraHvMsauui

3.-5.07.2013

EpeBaH

BceeBponeiickan KoHbepeHLuA
NpoBOAMMas B paMKax
npeacegarensctsa PA B HomuteTe
MuHucTpos CoseTta EBponbl

HOHCTUTYUMOHHBIN cyg,

Cyabu, agBoKartbl, NpeacTaBUTeNM
pasHbIX rocyAapCTBEHHbIX BEAOMCTB,
MEHAYHaPOAHbIX M OBLLECTBEHHbIX
opraHvMsauuim

Fpy3una

10.-11.01.2013

Téunucum

HoHdepeHuua no Bonpocam
Npo3payHoOCTU U ePHEKTUBHOCTH B
NpesoCTOBEHUU CEPBUCOB CYAe6HOM
CUCTEMOM: BIMAHWE MHDPOMALIMOHHBIX
N KOMMYHWKALMOHHBIX CUCTE U
TEXHOJIOMUK

BepxoBHbIli cya, BceMupHbIn BaHK,
JUSTPAL, GIZ

Cyapn, apBoKaThbl, NpeacTaBUTeNM
pasHbIX rocyfapCTBEHHbIX BEAOMCTB,
MeXAYHapOAHbIX U OBLLECTBEHHbIX
opraHusauum

When:
Where:
What:

Organizers:

Participants:

When:
Where:
What:

Organizers:

Participants:

When:
Where:
What:

Organizers:

Participants:

When:
Where:
What:

Organizers:

Participants:

7.-8.05.2013

Yerevan

Round table on modernizing the Civil
Code of the Republic of Armenia in the
light of the contemporary approaches of
regulating of private legal relations

Glz

Judges, Lawyers, representatives of
different state institutions, international
and local organizations

2.07.2013

Yerevan

15 years anniversary of the Court of
Cassation

Court of Cassation

Judges, Lawyers, representatives of
different state institutions, international
and local organizations

3.-5.07.2013

Yerevan

Pan-European Conference convened
within the frames of the chairmanship
of the Republic of Armenia at the
Committee of Ministers of the Council
of Europe

Constitutional Court

Judges, Lawyers, representatives of
different state institutions, international
and local organizations

Georgia

10.-11.01.2013

Thilisi

Conference on transparency and
efficiency in Judicial Service Delivery:
The Impact of Information Systems,
Communication Systems and
Technology

Supreme Court, World Bank,
JUSTPAL, GIZ

Judges, Lawyers, representatives of
different state institutions, international
and local organizations
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27.-28.09.2013

Téunucum

HoHdepeHums cyapein

BepxoBHblIti cya, CoseT EBponbl,
EBpocotos, GIZ, IRZ, JILEP, NORLAG,
UNDP

Cyapu, NnpeacTaBUTENM Pa3HbIX
rocyAapCTBEHHbIX BEJOMCTB,
MeHAYHapOAHbIX M OBLLECTBEHHBIX
opraHusauum

24.10.2013

Téununcn

HoHdepeHumMA no npaBoBbIM acneKTam
pedopmbl TPYAOBOro Npasna
TOUNUCHUIM rocyfapCTBEHHBIN
yHuBepcuteT, GIZ

Cyapn, apBoKaTbl, NpeacTaBUTeNu
pasHbIX rocyfapCTBEHHbIX BEAOMCTB,
MEXYHapOAHbIX M OBLLECTBEHHbIX
opraHvMsauui

2.-3.11.2013

Téunucum

CemuHap no Bonpocam HOBbIX
BbI3OBOB B NaTeHTHOM npase
EBponetickoro Cotosa

Glz

ApBoKarbl

When:
Where:
What:
Organizers:

Participants:

When:
Where:
What:

Organizers:

Participants:

When:
Where:
What:

Organizers:

Participants:

27.-28.09.2013

Thilisi

Conference of Judges

Supreme Court, CoE, EU, GIZ, IRZ,
JILEP, NORLAG, UNDP

Judges, representatives of different
state institutions, international and local
organizations

24.10.2013
Thilisi
Conference on legal aspects of labor

law reform
Thbilisi State University, GIZ

Judges, Lawyers, representatives of
different state institutions, international
and local organizations

2.-3.11.2013

Thilisi

Workshop on new challenges of
the industrial property rights in the
European Union

Glz

Lawyers



Anexo Hauke6us

UHTepnpeTauuu Hopm
rpaxgaHCcKoOro npaBsa B NpaKTUKe
BepxoBHoro Cypaa (2000-2013)
GIZ, Téunmucw, 2013, ISBN 978-9941-9350-7-7

C60pHMK, co3aaHHblM Aneko Haykebuel, aBnaetcs
nepsbIM MO CBOeW hopme U coaepmaHuio. ABTop ycepa-
HO paboTas, 4TOObl O3HAKOMMUTLCA C YeTbIpHAALATUIET-
Hel npaKkTuKon BepxosHoro Cypa Mpyauu n chopmynn-
poBaTb TE3MCbl U3 BaMHbIX MPaBOBbIX WMHTEpPnpeTaumi
Cyna. OTn nHTepnpeTauMu KacarTCcAa HOPM OTAE/IbHbIX
MpaBOBbIX AKTOB, a TaKKe haKTUYECKUX 06CTOATENbCTB,
KOTOpblE MMEIOT 0COO0E 3HAYEHMEe B NPOLLECCE pacCMO-
Tpa rpamaaHCKuX aen.

Cuctema coctaBa paboTbl OCHOBaHa Ha CTPYKType
paxkgaHckoro Hogekca v gpyrmx MHTepnpeTUpOBaHHbIX
HOpMaTuBHbIX akToB. Hpome ToOro, cucrtemaTnyecKas
KOHCTPYKUMA paboTbl B KAKOM-TO Mepe OTparaeT 3BO-
JIIOUMIO MHTEpnpeTaunM HOpM, KOTOPYIO rpamaaHCKoe
3aKoHozaTenbCcTBO [py3nM notepnena Ha NPOTareHUU
NeT B NpOLLECCE CyA0NPOM3BOACTBA.

PaboTa TaKie fenaeT CCbUIKM Ha Te Aena, KoTopble
paxpaHckana Manata BepxosHoro Cypa pyaumn octa-
BMAa 6e3 paccmoTpa, XOTA MHTepnpeTalum cyaos 6oiee
HW3KOM MHCTaHLUW BaXHbI A1 O4HOPOAHOCTH NPaKTUKU
cyga.

Cpasy no usgaHum paboTa Bbi3Basia G0JbLION UHTE-
pec KaK cpeam YYeHbIX TaKKe 1 Cpesm NPaKTUKOB.

ONEKTPOHHaA BepcuAa paboTbl 4OCTYNHA Ha Beb-can-
Te OneKkTpoHHoM KOpuanyeckon brubanoTteku http://www.
library.court.ge/.

BOOK RECOMMENDATION

Aleko Nachkhebia

Interpretations of civil law norms
in the practice of the Supreme
Court (2000-2013)

GIZ, Thilisi, 2013, ISBN 978-9941-9350-7-7

The collection created by Aleko Nachkebia is first in its
form and content. The author worked hard to get familiar
with fourteen year practice of the Supreme Court of
Georgia and formulate thesises out of all legally important
interpretations of the Court. These interpretations relate
to the norms of individual legal acts, as well as to factual
circumstances, which have particular significance in the
process of examination of civil cases.

The system of composition of the work is based on the
structure of Civil Code and of other interpreted normative
acts. Furthermore, systemic construction of the work
resembles evolution of interpretation of the norm which
civil legislation of Georgia experienced throughout the
years in the adjudication process.

The work also makes references to those cases which
were left without motion by the Civil Chamber of the
Supreme Court of Georgia, although interpretations of
the courts of lower instance are important for uniformity of
court practice.

Right upon publication the work has earned great
interest among scientists and practitioners as well.

Electronic version of the work is available on the website
of Electronic Law Library http://www.library.court.ge/.







